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WEDNESDAY,  JULY  15,  1981  - 
House  OP  Representatives, 

^SUBCOMMItTEE  ON  EMPLOYMENT  OpK)RtliNmES, 

'  p  Committee  on  Education  and.  Labor, 

.       .  '  Washington,  D.C. 

The  subcommittee  met,  jjursuant  to  notice,  at  9:15  a.m.,  iri  foorri 
2175,  Rayburn  House  Office  Building,  Hon.  Augustus  F.  Hawkins 
(chairman^ of  the  subcommittee)  p 

Members  present:  Rcspresentatives  Hawkins,  Glay,  Washington, 
Feyser,  Jeffords,  Petri,  and  Feriwlck.-    '  *  ^  ' 

Staff  present:  Qusfitn  Grayson^  stsff  director;  Edmund  D.  Cooker 
Jr.,  legislative  associate;  and  Terri  P.  ^hroedef ,  staff  assistant. 

Mr,  Hawkins.  The  Subcommittee  on  Emplbjnneht  Opportunities 
is  called  to  order.  '  ' 

The  subcommittee  this  morning  is  cbntihuing  its  oversight  of  the 
Federal  Government's  enforcement  of  equal  employment  opportu- 
nity laws.  . 

Our  concern  here  today  is  with  the  apparent  intent  of  the  new 
administration  to  severely  curtail  the  F^erfd  Gove^ 
volvement  in  the  enforcement  of  ^ual  employment  opportunity 
laws.  We  are  equally  cbncerned.  with  the  admmistratib^^ 
inclination  to  abandon  its  heretofore  substantia,  use  of  affirmative 
actibn  as  a  tool  l^  which  to  redness  hoj^fully.  eradicate  the 
effeete  of  past  discrimination  practiced  gainst  minorities  and 
women.        _  __   _■    _:  

We  intend  to  focua  today  on  the  emerging  equal  emplo5rment 
QPi^rtunitj^  fK)liciesj3f  the  ReM^S  administra^^  as  <UsclosM_b<5th 
by  statement*  of  principrf  Cabinet  officials  and  by  the  actions  of 
"tbbse  pificicds^  regarding  matters  relating  to  the  enforcement  of 
equal  employment  laws.  ' 

The  sufeommittee  extended  invitations  to  administration  offi- 
cials to  present  testimony  this  morning  on  the  subject  which  we 
discuss.  These  invitations  ^ere  extended  to  the^  Attorney  General, 
William  _  French  '  Smith;  Secretary  ^  of  _  labor  Rajrrtiphd  Dbnpyan; 
James  Miller,  Administrator  of  Information  and  Itegulatory-Afftdrs 
at  the  Office  _  of _  MM^emeht_  and  _  Budgett  and  Edwn  Harper, 
Deputy  JDir^tor  of  the  Office  of  Management  and  Budget  Each  of 
these  adihihistratibh  officials  declined  tb  testify. 
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Of  particuiar  concern  was  thejsuggestion  in  two  of  the  responses 
that  this  subcommittee  and  the  C<)ngress_  should  await _t^^ 
tratiqn's  final  actions  before  offering  comment:  it  has  long  been 
our  preference  to  participate  in,  not  merely  react  to,  policy  or 
substantive  changes  affecting  aspects ^of  oversight  responsibility:  i 
hasten  to  add  that  bur  objective  in  these  proceedings  is  hot  to 
hindeF  but  rather  to  contribute  to  the  valid  reevaluation  process 
undertaken  for  the  purpose  of  improving  these  programs. 

Today  we  see  a  real  danger  of  destructive  rather  th&ri  construc- 
tive policy  initiatives  and  program  changes:  . 

In  a  recent  statement  submitted  to  the  President  and  the  Cori-' 
gress  entitled  "Civil  Rights,  a  National,  Not  a  Special  interest,"  the 
U.S.  Gommission  on  Civil  Rights  examined  the  admin ist ration's 
recent_budget  proposals  as  they  affect  Federal  civil  rights  enforce- 
ment programs:  Significantly,  that  report  concluded  that  the  pro- 
posed reductiphs  will  adversely  affect  b^^ 

staffing  of  the  fivejnajor  civil  rights  enforcement  programs  stud- 
ied, and  cautioned:  The  report  said: 

After,  exuminin^  the  administra^^  proposed  budget,  the  Cbmrnj  is  con- 
cerned that  history  may  repeat  itself  and  that  the  Nation  may  enter  another  period 
of  civil  rights  retrenchment.  •_  

Reducing  allocations  for  specific  civil  ri^ts  ejaforcemenAactiv^i ties jwi  mean  that 
millions  of  Americans  will  continue  to  be  victims  of  discrimination  in  education, 
jrhplbymeht,  housing,  and  Government  services. 

Such  budgetary  constrain ts  merely  exacerbate^ 
ulatdry  changes  which  might  otherwise;  be  of  minimal 'consequence. 

The  Attorney  General,  in  a  inajor  policy  |iddreM>„_ 
strong  disapproval  of  the  use  of  facial  quotas  in  employment  dis- 
crimination cases  without  offering  any  ihdicatipn  o^^^ 
that  policy  stance  will  have  upon  the  usi^  of  goals  and  timetables, 
which  IS  the  only  objective  way  of  measuring  either  compliance 
with  a  court  decree  dj^^  successful  implementation  of  voluntaiy 
affirmative  action  plans.  Curiously,  he  suggested  that,  "we  must 
begin  to  take  a  more  pjac^^^^^  ^^^^  P^?'^ 

lem  of  x)ccupational  opportunity/'  without  even  so  much  as  a  hint 
as  to  what  that  approach  might  be. 

The  Secretary  of  Labor  has  forwarded  to  the  Office  of  Manage- 
ment and  Budget  sweeping  revisipjis  of  re^Ulatidhs  governing  the 
Office  of  Federal  Con^Fact  Compliance  Programs.  The  new  adminis- 
tration under  Secretary  Dbndyan  has  recpmmen^  major  changes 
to  those  regulations  which  would  exempt  between  75  and  80^  per- 
cent of  the  currently  covered  eihplbyers,  eliminate^  a  prov^^^ 
which  would  bring  contractiors  doings  millions  of  dollars  of  business 
with  the  Government  through  srhaU  contracte  with^^^^ 
merit's  jurisdiction,  arid  establish  a  policy  which  wootd  create  a  5- 
year  exemption  from  compliance  reviews  for  emplpyere_whpj>je- 
pare  an  accepta^^^  affirmative  action  plan  and  a  training  program 
of  some  sort:  Attacks  on  retrospective  remedies,  such  as  backpay  as 
well  as  brijgbals  arid  timetables,  also  seem  likely  in  the  near  future^ 

Those  actions  suggest  sympathy  with  the  objectives  of  the  re^r 
lated  arid  an  unfortoriate  disiriterest  iri  the  plight  of  the  classes  of 
iudividual&  presumably  protected  by  the  Executive  order  and^jts- 
implementing  regulatibris.  •  ' 
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Despite  these  weighty  concerns,  I  perceive  a  common  ground. 
Indeed  it  hehodves  neither  the  protected  classes,  the  regulated 
business  nor  the  Federal  Gdverhmeht  to  engage  in  needlessly  bur- 
densome, wasteful  Oi"  antagonistic  re^latory  practices.  That  con- 
cern can  hot  be  a  basis  for  the  curtailment  of  vital  Federal  Govern- 
ment oversight  witii  its  clear  and  u  nequivocal  incentives  to  elimi- 
nate employment  discrimination.  Not  can  it,curtail  its  strpng  and 
certain  exercise  of  the  full  range  of  remedial  actions  available  to  it: 

We  therefore  hear  this  morning  from  the  leaders  of  organizations 
whose  constituents  are  affected  by  ^the  poHay  decisions  which  this 
administration  has  ma_de_an^^  make  in  thel  future  witK  respect 
to  equal  employment^  opportunity  and  affirmative  action:  It  is  our 
hope  that  Jhe  co^mme^^^  will  aid  and  guide 

oar  oversight  of  this  important  matter: 

This  is  the  first  in  a  series  of  hearin^^ 
will  hold  on  this  issue:  We  look  forward  to  hearing  irom  other 
se^nents  of  the  n_a^^        community  including  the  business  sector 
in  our  future  hearings;  ' 

The  fi  rst  _witness  this  morriing  before  tjie  subjiommittee  is 
Vernon  Jordan,  president  of  the  National  Urban  League:  - 

Mr.  jJprdan,  we  to  welcome  you  as^  our  leadoff 

witness  this morning  You  Tare  no  stranger  to  the  members  of  this 
committej^  wQuld  ^wish  to  gi.v^^  a  person£&  riote^o^^ 

gratuiations  to  you  on  the  very  excellent  job  that  the  National 
Urban  I^ag^  to  . recdjjiize  that  in  the  next  few 

days,  and  perhaps  I  suppose  for  a  full  week,  you  will  be  in  Wash- 
ington. Ceiteirily  the  c^^  the  Na- 
tional Urban  fceagae  to  Washington  and  to  extend  to  you  our  full 
su ppprt  and  cooperation.  , 

Mr:  Pey$er.  Mr.  Chairman,  would  you  yield? 

Mr.  Hawkins.  Mr.  Feys^^^^^^ 

Mr,  Peyser.  I  thank  you,  Mr.  Chairman,  for  yielding. 

I  also  want  to  particularly  welcome  a  former  constituent  of  mine 
who  moved  away  from  me  here  in  Washington  and  one  who  has 
built  a  reputation  that  is  just  outstanding  ^nd  tremendous  and  the 
respect  that  he  has  throughout  the  country  in  all  communities  is 
something  that  very  few  people  achieve  in  their  lifetimes, 

I  also,  Mr.  Chairman,  would  like  to  make  one  brief  copment 
becauise  then  I  am  going  to  be  very  interested  to  hear  Vernorfs 
-testimony  on  this.  It  has  been  my  dpihidh  that  the  adinihistratidn 
has  taken  the  position  that  the  p(>or  and  the  lower  middle-income  . 
people  in  our  country  will  really  be  better  off  if  the  Gdwrnment 
gete  out  of  their  business  and^eteithem  take  cara  of  themselves.  It 
is^sprt  of  like_  setting  someone  ^adrift _iri_  the  middle  of  the^^  ocean 
with  a  few  supplies  i^fid  saying  we  hope  you  have  a  wonderful 
experience.  _:J   _   - 

i  would  like  to  no\y?.hear  some  of  the  thoughts  that  Mr.  Jordan 
has  on  this  area  arid^  forward  to  those,  comments. 

Thank  you,  Mr.  Chairman.  * 

Mr.  Hawkins.  If  you  would  suspend  for  just  one  moment,  Mr. 
Jordan,  perhaps  Mr.  Petri  might  wdsh  td  make  a  statement  at  this 
point.  -  -- 

Mr.  Petrl  No,  thank  idUi  Mn  Chairm 

Mr:  Hawkins.  Again  we  welcome  you:  You  may  proceed. 


[The  prepared  statement  of  Vernon  Jordan  foliows:] 

PKEPAKBD  STATfclMfcINT  OK  VkRNON  E.  JORDAN,  Jr.,  PRESIDENT,  NATIONAL  UrBAN 

League,  In6. 

Mr.*ChaiFinah  arid  rtieriibers  of  the  subcoraraiitefc.J  am  VernPri  E.  Jordan,  Jr., 
President  of  the  National  Ufbari  League,  inc.  The  National  Jrban_Leagu_e  is  a  non- 
prbnt  community  service  cirgariizatiori  which  has  for  over_70_years  sought  the  full 
and  equal  participation  of  the  poor  arid  riiiriOrities  in  all  sectora  of  our  society^.Oux 
commitment  to  equal  opportunity  riec^itates  OUf  firm  and  unequi¥QcaLsu_pport_  of 
the  concept  of  afTirmative  action.  'Arid  I  tharik  you  for  the  opportunity  to  share - 

these  views  so  vital  to  all  Americans.    .  -       ,  ^      «  : 

__First,_l  would  li_ke  tp  clarifj^  what  is  riiearit  by  afTirriiative  action.  Contrary  to 
arguments  _ppPuiar  in  some  quarters,  afTirmative  actiori  is  riOt  soriie  arbitrarily 
developed_concept_d^igned  to  grant  preferential  treatriierit  to  riiiriOrities.  It  is  riot  a 
device  fashioned  to  infringe  upon  the  rights  of  white  mal^  in  our  society.  Itmnot  a 
vehicle  for  constitutional  subterfuge  to  sabotage  the  so-called  traditidri  of  color 
bliridriess.*'  _      .  _   .  ,  _ 

AfTirmative  action  is  fi rst  _and_  foremost  a  legi ti m  ized  constitutional  re m edy  tor 
past  discriminatiOri.  it  is  a  remedy_jn  kee^ing_^yith_the  basic  prin^^ 
there  is  a  coristitutiorial  violation,  there  jnniuat_be  a_  remedy  aPpro^^^^ 
that  violatibri.  AfTirmative  action  seeks  to  redres&over  MO  years,  of  discrimina^^^ 
discriminatiOri  rooted  iri  Over  200  years  of  legal  bondage  and  perpetuated  by  another 
century  of  legaUy  sarictibri€d  radal  prejudice:   ^   .  _ 

The  remnants  of  past  discririiiriatiori  are  manifeat  in  race^^onscious  discrepancies 
between  the  lives  of  white  arid  black  Americans:  Black  children  have  shorter  Jife 
expectanci^  than  white  childr^ri.  Black  fariiilies  have  median  incomes  dispropoTr 
tionately  Lower  than  white  families.  The  uriemplbyriierit  fate  of  black  adolts  doubles 
^that  of  white^adults  and  the  rate  for  bjack  teeriagers  riearly  tripless  that  of  white : 
teenagers..  Blacks  are  consistently  underrepreserited  iri  professiorial  petitions, 
statistics  hear  out  that  even  with  a  college  education,  a  black  man  is  guaranteed  a 
riO  more  lucrative  or*  stable  place  in  the  American  workforce  than  a  white  high 
school  droput.   ■    \  :  -  •  _    „    ,     _    _i  .       :  , 

I  submit  that  such  race-conscious  inequiti.es,  whether  resulting  from  intentional 
discririiiriation  or  f-^m  improperly  5lrUi:tu_r^d_  systems,  demand  a  face-consciqus 
reriiedy  iri,  order  to  fxiCiiitate  the  equitable  partidpMon  of  blacl<^  in  the  ma^^^^^^^ 
of  society.  As  articulated  by  Justice  Harry  A.  Blackmun  in  Regents  of  the  University 
of  California  ^.  Bakhe:    --  ^  —  ; 

In  order  to  get  beybrid  racisrii,  we  must  first  take  account  of  raceKThere  \|^^nP 
other-way.  And  in  order  tb  treat  ^bcrie  pefsoris  equally,  We  must  treat _them_  differ- 
ently- '^e  cannot— we  dare  ribt— let  the  Equal  Protection  Clause  perpetuate  racial 

supremacy.    .  _  ,   . 

-  Affirmative  action  has  been  impH::itly  withm  the  r-eriiedial  powers  granted  several 
federal  government  agencies  since  the^inceptibri  bf  the  Civil  Righte  Act  of  1964 
Coiirts  have_consi_stently  held  that  racenconscious  remedies  are  proper  an«  in  Bome 
cases,  required _to_  eradicate  the  effects  of  discrimiriafibri  iri  employmerit»  voting 
rights  ana  education..  The  Supreme  Court  has  affirmed  the  use  bf  race-biased  niath- 
eriiatical  ratios  in  school.  d_esegregation  cases  and  num^erical  quotas  relative  to 
assuring  equi^ble  minority  participation  i.n  electeral  processes.  I    _   , 

Yet,  Oppoherits  of  affirmativtLactian  insist  .that  a  race-conscious  remedy  ^sojneho^ 
uriderriiiries  the  hMc  tenets  of  the  equal  pxotection  clause  and  cmLrights  laws.  The 
riiajbr  arguriierits  .take  two.  forma,  Tha  first  is.  that_the_use  of  amrmative  action  is 
contrary  to  the  ribtiori  that  our  Constitution  is  color-blind.and  permits  no  preferen- 
tial treatriierit  bri  the  basis  of  race:  The  second  is  that  Mixm^atWe, action  is  in  fact  a 
form  of  reverse  discririiiriatibri  whic^  jeopardizes  the  rights  of  non-minonties  in^'our 

^^nator  Orrin  Hatch,  Chairman  of  the  Senate  i^bor  and.Humaa^Besources 
CommiUee,  recently  introduced  a  constrtutiorial  amendment  wiiich.  would  prohibit 
the  enforcement  of  all^  ract-cdriscious  reriiedies  whether  voluntary _Or_nOt.  Upon 
introducing  his  anti-afTirrpfitive  actibn  amendment,  the  Senator  voiced  his  concern 

for  the  safety  of  the  tradition  bfAiolbr-bUrid  equality:  -  -  -  -  ,  : 

It  is  unfortu-Tiate  that  I  should  have  tb  iritroduce  this  resolution  when  there  Js_an 
existing  constitutional  provision— the  14th  Ariieridment~-that  clearly  statea._th£ 
princif^  in  which  I  believe^  Simply  stated,  it  is  that  all  persons  within  our  nation 
are  entitled  to  "equar  prbtection'Vof  the  laws.  There  is  little  doubt  m  any  ^ind, 
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however;  that  the  original  intent  and  clear  meahjhg  of  this  proviBibh  have  been  ' 
totally  obliterated  by  Oiir  coUrt«  and  by  the  bureacracy  in  recent  years.* 

I  submit  Utat  such  a  statement  in  itself  ignores  "the  general  intent  and  clear 
tneariingV'  of  the  14th  ATOehdrrieht— an  amendment  purposefully  enacted  by  the 
Reconstruction  Cbn^n^ss  for  the  expr^  protection  of  newly  freed  black_Ainelrjcans, 
Black  Americans,  in  particular,  are  very  much  aware  of  the  egalitariAn,  cbiorblind 
principles  that  the  Senator  espouses. 

But  M  ah' ahti^ffirmative  action  premls^,  the  sacred .  traditjon_of  a_ colorblind 
cohstitutioh  is  to  black  America  a  trul^  misguided  conce_pt,_For  centuries  the  black  * 

.  Am erican  cbuld  find  ho  sanctity  in  this  country's  founding:  principles.  Indeed  the 
Cbnstitu tioji  j)riginal ly  sanctioned  the_  enslay em  ent  of  blacks.  Following  Emancipa- 
tion^  the  federal  an^  state  governments  8hunned_t he  13  J 4th  and  15th  amend- 
niehte;  the  Supreme  ^C^^  haj^ded  do_\m_the_/>«d  Sco^^  decision  and  PieBsy  y: 
/^e^^p/^  ratipntdizing^  t^^^  blacks  and  sanctioning  racikl 

segregation.  For  black. AmerLca^th.^^^  is  and  has  jiever  been;  any  colorblind  eqiiali- 
ty.  And^  at_any  rate,_Sen_a_tQr_Hatch'&  proposal  acknowledges  the  ^ct  that  nothing 
short  of  _constitutio_nal_  revision  can  extinguish  the  legality  of  afTirmative  action. 

_The_argujnent_thatafrirjnative  action  constitutes  reverse  discrimination  is  equally 
unsound.  Its  premise  is  that  race-CQnsciOQs  measures  such  as  aifintiative  action 
infringe  upon  the  rights  of  non-whit^  and  are  therefore  violative  of  the  14th 
Amendment.  Proponents  of  this  theory  once  again  use  the  equal  protection  clause  to 
deny  the  validity  of  a  legal  cognizance  of  race.  -    -  -- 

What  they  do  no  seem  to  take  into  account  is  that  affirmative  actibir  is  a^  remedy 
specifically  designed  to  redress  violations  against  the  very  group  the  amendment 

*  Was  enact^  to  protect:  As  long  as  the  process  of  discrimination  against  minorities 
exists,  there  can  be  nO  reverse  discriminatibh. 

.  The  acknowledgment  of  Ute  illegality  of  racial  s^^atibn  is  not  enough.  Inferior 
educaitoii,  discrimination  fri  emplojTheht  ^d  hqusingj^  and  theMegal  ostracism  of 
black  Americans  from  the  rriaihtstream  bf  society  were  the  tools  of  disenfrancHise- 
mentahd  isegregatibh.  Historic  bppressibn  has  left  a  legacy  of  attitudes  and  actions 
indelibly  ingrained  in  bur  institutions  and^ocial  structures.  Tlie  result  is  a  structur- 
al process  discriminatibh  whe^^^^  policies,  and  interaction 
.  developed  through  a  history*  bf  racial  prejudice,  have  an  adverse  impact  on  the  jives 
and  overall  well-being  of  minbrij;ies. 

Still  aiibther  popular  argiirnent  put  forth  by^  opponerits.  of.afTimatjve  action_is 
that  it  is  simply  hb  Ibnger  necMsary.  Thes§  theorists  admit  that  afSriliativ6_actioji 
was  bhce  a  valid  ^concept  but  is  how  but-moded  due  to_^the_  *'meteoric"_p_rogress  of 
mthbri ties  in  soci ety.  But  again  this  is  a  short-sight^  a rgument.  For  the  4)urpo8e_of 
affirmative  action  is  to  faciliiate  a  substantia^  equality  of  representation  and_par- 
^icipA^ 9*^  of  m  ii^oritiei  in  the  eJectorai;  process,  em  pioymenti_housing^  _etc_  In  order 
^  ^§sfert  that  th is  cond ition  has  been  achieyecL  proponents  _m  ust  Jgnare  some  vsry 
bbvibus  facts  to  the  contrary  that  dispel  the  jnyth  of Inie^  progr^s '  hy_  blacks. 
_  unemplojoneh t  rate  for  black  aduLts  continues,  to  double. that_Qf _white_  adults, 
whi  1  e  black  teenage  uneinpjojrment  is  currently  abput  4D  percent  cojn pared  to  a  rate 
of  about  IB  percent  for  white  teenagers,  _OfTlciaL  figtirea_  eliding  _the  year '  1979 
compute  the  median  incom'e  of  all  black  families  at^little.  more  than  50  percent  of 

that  of  white  families. 2     ^  ^   _  • 

In  the  1970>  the  number  of  poor  white  fajmliea_feU_by  _t^  (from  3:6  to  3:5 

j  1 1  jpn )  whi  1  e  the  num ber  of  jJoor  black,  famito.  soared  by  22  _ percent  (from  1 :4 
million  to  1.7  miilipn).  As  the  income  gap  betweerLMacks  and  whit^  widens,  so  does 
the  disparity  in  hqusinj:  patterns.  Blacks,  are  iiisp_roportionately  relegated  to  lo w- 
Lncom e  urban  housing  and_effectively  ejccluded  froih  ne w'  saburban  developm  ents  by 
exclusionary  zoninj[^.  higher  costs  and_reduced.CDnstruct{Qn. 

The  relations h ip  between. these  disparti^  and  theliistbry  of  uneqaai  treatment  of 
black  Americans  is  unmistakabljB,  In  _  the.  employment  context,  for  example,  the  ^ 
Supreme  Court  J?as  acknowJedged__^^    efficacy/of  such  statistics  in  determining 
discriminatcfry  i m pact.  In  Teamsters _v.  _ U.S.,  the  Court  wrote  that  such  nu m ercial 
disparitiej3f&r_e  signifij?ant  is  often  a  telltale  sipi  of'pur- 

PPSflul  discrmiina^^^^^  is  ordinarily  to  be  expected  that  hbn- 

discrimuiatory  hiring: jy'actices  _yriU  in^  result  in  a  workibrce  more  or  less 

representative  pf_the  racial  ajid^ethnic  composition  of  the  population  irt  the  commu- 
nity from  which  employees  are  hired."  ^ 

'  Gongressionai  Record,  p.  11918,  Sept.  3,  1980. 
•  2  BIack-T-S5,330»  white--$ia,209. 

.  3  431  trS  324,  340,  h:  20  (1977):  _  ■ 


While  there  Yh  cli;ar-<-ut  evidenco  uf  th.e  ^Qjitoued  ne^  fo^^ 
too.  are  tlierc-i^xplicit  exanipleH  of  Lt^,effectivene^  sifc^ 
Rights  Act  ^  1964.  The  Hsc^in  .coUege  _enroilment  aihon^^ 
indicative  or  the  aOirrnatlve  ^neaaureslexercised^  by  in^tutiqns^  o 
DurihK  the  decade  1966--76.  college  enrollment  increased  tlram  per- 
berit  tl  11  perceiit.  and  -byaS?^.  8  percent  M:altstudentsen5.on^  in  the  senior  year^ 
of  college  wefe  black.  Today,  black  enrollment  is  11  percent,  more  th^n^doublB  that 

°^/h  ^^Iwo^rlTorce.  black  repr^ntation  haS^inere^^  signincariU^^ 
tiohally  anpenetrflted__ by  black  workers>The  National  Urban  jLeague  s  vSfafe  of 
Black  America         reports:  ^                      -       \    -           j'^*  i  q  tf^^^ 
.    Between.  1975-80,_the  number  of  employed  blacks  increased  by.l.a  million  llroin 
7  8  to  9  1  miUionVor  by  17  portent.  Some  of  the  biggest  gams  in  blacrk  employment  . 
.  were  in^bigher^-stotus_occupations.  The , largest  increase  y^.percent)  <xcurre^  , 
blacks  ^oing  into  managerial  and_administrative  jol«-.which  rose  by  120,Q00_(from 
287;000  to  407,000)  over  that  jjve-yjsar  p^ibd.  Similarly,  .the  ^uml^r  of.bJacks  in  ; 
'  professional  petitions  rose  by  26  percent,  or  244,000,  so  tb^t.  by_  l9SQ,j:lp.jo  P.ne 
raiJlion  (983,000)  blacks  were  in,  that  •high-rarikirig;category.  Interjestingly.  d.espi^ 
the^vastiiting' effect  that  the  two  recesssibns  had  bnJEhe  construction  Uidus^ry  the 
mi^r^fblacks-in  craft  positions  iricrea^  b^ -197,000  (or  28  percent)  to  890.000  in 
.  |QgQ  •  •  ^.  .    .       r  _   . 

Consequently,  the  pumber  of,  blacks  entering  Uie  thr^^high^HU  level  occupations, 
(ie.,  p^fessional.  managerd.,and  craft)  increased 662.D0(h  to^2  3^  million  in  im 
This  growth  In  these  higher  level>jbbs  accounted -for.  over  MIf  (51  percent)  of  the 
total  1  3  million  hew  jobs  obtained  by  Slacks  between  JL97 5-1 980.  _   

According  to  th5  results  of  a  1980  poll  condnated  bv  BJ^ck  Enterprise  magazine, 
affirmative  action  has  been  the  great^t  single  ^contributing  factor  to  the  dramatic 
upsurge  of  'blacRs  in  higher-stktus  6ccapatioiis,  __^   ^       ,  ^   _   

Blacks  and  minorities,  hdwever^mre  by  no  means Jiie:MeJ>enenciaries  of  affirma- 
tive action  plans.  Firetdf  all.  the  process  of  establishitig  affirmativC^^ 

•  generally  practical  and  tailored  to  the.-specific_uniaue  character  of^^^^^ 
employer  in  questibh:^  Examination- of_Dtke£  areas  of  fed^^^  show  that, 
this  is  generally  ribt  the  practice.  Most_cQguJatory  scheines  are  ge^^^^^  abso- 
lute, and  db  ribt  perriiit  the  process  of.consideration  and  conciliation 'that  is  built 
into' affirmative  action  statatory-H^rovision^^.  _  ^  ^.  , 

In  employriierit,  for  example.  flexubLe_lailPring  •of  a 
fairer  seWibri  processes  that  benefit  the  employee  workforce  as  a  whole.;  In  tMi/ed 
Steehvomrs  of- America  v.  Hfe6ec,_ln_which  the  Supreme  i^ourt  cons^^  th- 
lecalitv  bf  voluntary  affirrnative_action_plans- in  the  context  of  employmenf.  the 
unibns^  arid  management  of  Kaiser  Aluminum^^agree^  that  training  ^0"^^^^;;^ 
•  .    vfded  for  riiinaritiis  and  wiiites.on  a_50-50  basis.  ^Be_(^cire  that  af^^^  ^P^.^X 

•  ties  for  unskilled  white  workers  to^move  into  skilled  crafts  trades  werfe  practicSly 

"^ThJ'lfe?t"that_afilTjnative  action  spurs  the  rejihinking  and  rfeshapirig^of  arbitrary, 

ribri-job  related -selection  criteria  opens  many  doore^  to  employment  f^^^^ 

who  would  otherwise  be  excluded  by  traditional  old-boys  networks  and  unfair  pro- 

As^ylm^^lJ "  kaow,  there  is  presently  a  major  siirgev  df^anti-affirmative  ajrlLon 
initiatives  jn '(Congress.  Amon^  them  are  (1)  Senator  Orriri  Hatch  s  proposed.consti- 
tational  amendment  to  prohibit  the.  enforcement  of  race-consciQus  measures^^^ 
Representative  Robert  Walker's  fifth  consecutive  mtrbduction  of  a_pprQpriatio_ns, 
amendments  to  preclude  the  use  bf  race^riscibu^  riuriierical  r^ixementa  bv  ani^ 
gSe^mental  a^^ncy,  (3).  R^reientative  Pete  McOosk^y^  revised.  Exe<iuJ:w^^^ 
whichTis  delgnfd  to  make  i^ajor  changes  in  OFCCP's  authority  lo_ require  a m^^^^^ 
t]ve  actibnlof  f^erai  contractors,  arid  (4)  Ck)rigressional  proposals  to  .severely  limit| 
V  •    EEOC's  lead  role  in  equal  opportunity  pi-bgrams.  -  -r-,  ,r  • 

^       The  National  Urban  League,  hbwever.  is  quite  confidentthat  the  jnajor  questions 
rpinfive  to  the  leealitv  bf  affirriiative  action  have  been,  aas^yered.  Executive  Urder 

nml  loiS^lti^nl'proof  of  ^<^<^P^ ^1^%;^^ Y^f^  ^^^for^ 

of  1964,  Provisions^  of  the  Emergency  School  Aid  Act  of  1972.,  and  bection  8  ot  the 
Small  Business  Aid  Act  bf  1977  to  npine  a  few.  .  %.foK;iifO  «r  vhi„n 

Bo*h  BaUe  and  Weher  affif med-  the  ponstitutlonahty  and  acceptability  ol  volun- 
'      tarily  establishirig  a  variety  of  practices  whi^b  take  xac^into  account  as  a  tK^titive, 
factor.  Since  at  least  US^  v"  Mantmrrieiy-Couniy_^^^rd^^^^^^ 
Supreme  Court  has  been  willing  lo  approve 

tion  Ws.  Arid  iri  1980.  the  Supreme  Court.  Jn  -^//£/oi»e-v.  ^Zi/tenicfe,  held  that  n 
federal  grarits  to  state  and;  local.RUbHc  works  contracts,^  C^^^ 
.      require  that  a  minimuni  percentage  of  fmnds  be  used  exclusively  to  procure  the 
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se ry  ices  a  nd  su j    i es  of  ni  i  r i or i  t y  ow ned  or  con t  rqij ed  b u si n esses .  Fu lli /oue  jea yes  no 

doubt  that  Co n g ress  is  co n s t i t ii t i o ti al ly  e ni jkjw ered  to  mand ate  similar  race-co n c i o u s 

remedies  where  the  ne<^ 

Is  indeed  pbyipus  th     constitutipnaj  questipne^^a^  ^o  alj  rnajbr  issues  aj-^  now 

iM?ttled_  and  should  not  be  constantly  reopene^^^^ .  The  NaUpnal  Urban  League  Is 

disturbed  that  it  and  other  proponents..are  cajl^  on  to  defend  that  whi^h^  t 
^  executiye,  judicial,  and  legislative  branches  of  our  government  have  construed  nec- 
'  essiiry  for  nearly  20  years.  ^ 

Justice  Thurgood^^M^  in  Bakke  that ^''bnnging  the  Negro  into  the 

ni  a  i  ns  t  r ea  na  of  A  m  e  r i  ca  n  _  1  i  f e  s  h  pu  I  d  be  a  s  ta  te  i  n  t e  r es  t  of  t  h  e  h  ijgh  e  r  o  rde  r . "  ^  Has 

&ngress  Jprgotten  th 

itself,  diyen  the  history  of  racial^segregation  and  its  coriconiitant  legacy  oT  in^ 
tional  discriminatip^      cannot  happen  by  itself  Affirrnatw  js  £ut  one  just 

and  effective  method  of  seeking  access  to  full  pa rU^^^  In^r^erjcan  society  for 

those  for  whorn  that  right  has  been^  w  denied  for  over  300  years.  Neither 

Congress  nor  the  public  shoujd  jisten  to  its  attackers  until  and  unless  they  propose  ; 

a  more  genuinely  efTective  method^   ^      

In  the  meantime,  we  must  alXbe  carefully  observant  of  what  is  happenin^in  this 
coui.try.  There  is  an  ever-burgeoning  mood  of  selfishness  that  ultlniately  seeks  the 
destruction  of  this  nation's  co'"cern  for  the  disadvantaged.  If  these  assaults  _are;  not 
directly  faced  for  what  they  a  result  will  be  a  nation  reneging 

on  aii  that  the  civil  rights  movement  once  promised.  / 


STATKMKNT  OF  VERNON  E.  JORDAN,  JR:,  PRESIDENT,  NATION- 
Al.  '  UKBAN    LEAGUE,    INC..    ACCOMPANIED    BY .  MAUDINE 
.   COOPER,  VICE  PRESIDENT  FOR  WASHINGTON  OPERATIONS 

Mr.  Jordan.  Thank  you,  Mr.  Chairman.  Congressman  Petri,  Con- 
gressman Peyser,  rriy  former  Cdrigressmari  before  I  moved  to  the 
city  where  the  people  are  and  to  Charlie  RangeFs.  district,  and  to 
my  friend  Cdn|7-es^^^^     Clay,  thank  ydU  very  much- 

f  he  NationS  Urban  League  is  a  nonprofit  community  service 
drgahization  which  has  for  dyer  70  years  so  full  and  equal 

participation  of  the  poor  and  minorities  in  all  sectors  of  our  society. 
Our  cdmrriitrrierit  td  equal  oppdrtUriity  necessitates  our  firm  and 
unequivocal  support  of  the  concept  of  affirmative  action.  I  thank 
ydu,  Mr.  Chairman  and  members  df  the  cdmmittee,  for  the  opportu- 
nity to  share  these  views  with  this  committee,  views  so  vital  to  all 
Americatis. 

First,  I  would  like  to  clarify  what  is  meant  by  affirmative  actidn. 
Contrary  td  arguments  popular  in  some  quarters,  affirmative 
action  is  not  some  arbitrarily  developed  concept  designed  to  ^_ant' 
preferential  treatment  to  minorities.  It  is  not  a  device  fashioned  to 
infringe  upon  the  rights  of  ^yhite  males  in  du^^^  society..  It  is  not  a 
vehicle  for  constitutional  subterfuge  to  sabotage  the  so-called  tradi- 
tidn  of  cdlor  blindness.  _       _  _        ;    .__  

Affirmative  action  is  first  and  foremost  a  legitimized  constitu- 
tid_nal_  remedy  for  past  discrunihatiq^  is  ^  rejneA^  ij^^ 
with  the  basic  principle  that  where  there  is  a  constitutional  viola- 
tion^ there  must  ^  a  remedy  ajpprd^  in  scope  to  that  yidlatidn. 
Affirmative  action  seeks  to  redress  over  300  years  of  discrimina- 
Udn,  discri'rrtinatidn  rddted  in  over  200  yeaf^  df  legal  bdriHage  and 
perpetuated  by  another  century  of  legally  sanctioned  racial  preju- 
dice, j 

The  remnants  df  past  discriminatidn  are  manifest  in  race-cdn- 
fecious  discrepancies  between  the  lives  of  vsfhke  and  black  Ameri^ 
cans.  Black  children  have  shdrter  life  expectancies  than  white 
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children:  Black  families  have  median  incomes  disprdpprtidriately 
lower  than  white  farhihes.  The  uriempldymeh  fate  of  black  adults 
doubles  that  of  white  adults  and  the  rate  of  black  iteenagers  nearly 
triples  that  of  white  tMnaprs.  Blacks  aire  c^^ 

sented  in  professional  positions:  And  statistics  bear  out  that  even 

with  a  college  educatiprb  a  black  man  dr^qman  is  gua^ 

more  lucrative  or  stable  place  in  the  American  work  force  than  a 

white  high  school  dropout.  

I  submit  that  such  race-conscious  inequities,  whether  resulting 
from  intentional  discriminatipn  or  from  improperly  ^s^^^  sys- 
tems, demand  a  race-conscious  remejiy  in  order  to  facilitate  the 
equitable  participation  of  blacks  in  the  mfdnstream  of  s^ 
NJustice  Blackmun  in  Bdkke  articulated  this  as  follows.  He  said: 

In  order  to  get  beyond  racism  we  must  first  takf  account  of  race.  There  is.no 
other  way.  And  in  order  to  treat  some  persons  equally,  we  mast  treat  them  differ- 
ently. We  can  hot,  we  dare  hot  let  the  equal  protection  clause  perpetuate  racial 
supremacy.  ^  x 

Affirmative  action  has  been  implicitly  _  wthiri__the 
powers  granted  several  Government  agencies  since  the  inception  of 
the  eivil  Rights  Act  of  1964.  Courts  have  consistently  heW  tha^ 
raceH^bhscibus  remedies  are  proper  and  in  some  cases  required- to 
eradicate  the  effects  of  discrimination  _  in  _  employment,  ybtin^ 
rights,  and  ^ducatidri.  The  Supreme  Coutt  has  affirmed  the  use  of 
race-based  mathematical  ratios  in  school  dese^egatibn  case_s_£^^^ 
nurrierica]  quotas  relative  to  assQring  equitable  minority  participa- 
tion in  electoral  processes.  _   _  _  

Yet  bppbhehts  bf  affirmative  action  insist  that  a  race-consciojis 
remedy  somehow  , undermines  the  basic  tenets  bf  the  equal  protec- 
tion clause  in  civil  rights  laws.  The  major  arguments  take  two 
forms:  The  first  is  that  the  use  of -affirmative  action  is  cbhtrary  to 
the  notibh  that  biir  Cbhstitutidri  is  colorblind  and  permits  no- pref- 
erential treatment  on  the  basis  of  race.  The  second  is  that  affirma- 
tive action  is  in  fact  a  fprm  of  re  verse  discrimination  which  jeopar- 
dizes the  rights  of  nonminorities  in  our  society.-      __ 

Sehatbr  Hatch,  chairman  of  the  Senate  Labor  ^and  Human  Re- 
sources* Gommittee,  recently  introduced  a  constitutional, _amerid^ 
merit  which  would  prohibit  the  enforcement  of  all  race-coiiscious 
remedies  whether  voluntary  or  not.  Upgrj  introducing  his  anti- 
affirmative  action  amendment,  the  Senator  voiced  his  concern^or 
the  safety  of  the  tradition  bf  a  colbrblihd^uality. 

He  said,  arid  I  quote  him:  ^ 

It  is  unfortunate  that  I  should  have  to  introduce  this  resplnUon_wiien_tiTBrei8_an 
existing  Goristitutiahal  provision,  the  14th  ameHdment,  that  cleaBy  statiffiB  the  princir 
pie  in  which  I  believe:  Simply  stated,  it  is  that  all  persons,  within  Qur_natio_n_are 
entitled  to  equal  prbtectidri  of  the  law:  There  is  little  doubt  in  ^ny  mind_howe_v_e_r 
that  the  original  intent  arid  clear  meaning  of  this  provision  Hks  bei  n  totally  obliter- 
ated by  bur  cbiirts  arid  by  the  bufeaucfacy  in  recent  years. 

That  is  taken  frbrh  the  Cbhgressidhal  Record  of  September  3,, 
1980.  \  -   

I  su_brn_ik_Mr._  Chairmari  and  members  of  the  committee,  that 
such  a  statement  in  itseif  ignores  the  general  intent  and  clear 
meariirig^pf  the  14tji  Amendment,  an  amendment  that  was  purpose- 
fully enacted  by  the  Reconstruction  Congress  for  th6_  express,  pro- 
tection bf  newly  freed  black  Americans.  Black  Americans  in  partic- 
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ular  are  very  much  aware  br  the  egalitarian  c616rblin9  principles 
that  Senator  Hatch  espouses.  .  • 

But  as  an  anti-affirmative  action  premise,  the  sacred  tradition:  of 
a  colorblind  Constitutidn  is  to  black  America  a  truly  misguided 
concept.  Tor  centuries  the  black  American  could  find  no  sanctity  in 
this  country's  founding  principles.  Indeed,  the  Constitutidn  origi- 
nally sanctioned  the  enslavement  of  blacks.  Senator  Hatch,^  no 
doubt,  has  not  read  the  Dred  Scott  decision  which  said  that  a  black 
man  has  ho  rights  that  a  white  man  was  bound  to  respect. 

Following  ^nancipatioHr  the  Federal  and  State  government 
shunned  the  13th,  14th,  and  15th  amendments.  The  Supreme  Court 
.in  Piessy  v  Ferguson  in  effect  sanctioned  racial  segregation.  For 
black  Ameriba  there  is  not,  aand  has  never  been,  any  colorblind 
equality  jn  this^  country^  And  at  any  rate.  Senator  Hatch's  proposal 
ackh_bMedges  the_  fact  that  short  of  constitutional  revision 

can  extinguish  the  legality  of  affirmative  action. 
.The  arguipent  that  £dSirinative_  action  constitutes  reverae  dis- 
criminaJ;ion  is  equally  unsound:  Its  premise  is  that  race-conscious 
mepures  such  as  affirm^^  the  rights  of  non- 

whites  and  are  therefore  violative  of  the  14th  amendment.  Propo- 
nents of  tWs  theory  once  equjil  prbtectidh  clauge  to 
deny  the  validity  of  a  legal  cognizance  of  race:  _ 
_  What  they  dp  _n<y;  seem_^^  ijito^accpunt  is_that_  affirmative 
action  is  a  remedy  specifically  designed  to  redress  violations 
against  the  very  group  the  _ai^^  was  enacted  to  protect.  As 
long  as  the  process  of  discrimination  against  minorities  exists, 

there  can  be  no  reverse  discri_niinatipn._  *  

The  aclcnowledgment  of  the  illegality  of  racial  segregation  is  not 
gndiigh.  Inferior  edjicatipn,^^d^^  in_AniplP3^ent_ jahd 

housingT'and  the  legal  ostracism  of  blacks,  fiispanics,  and  other 
Amimcar^^^  from  the  Mainstream  of  the  sw:iety  were  of 
disenfranchisement  and  segri^gation, Historic  oppression  has  left  a 
l®Mcy  pjf  attitudes  and  a^^ 

tions  and  our  social  structures.  The  reault  is  a  structural  proclBss  of 
discrimination  whereby ^^s^^  interactions 
developed  through  a  history  of  racial  prejudice  have  an  adverse 
impact  on  the  lives  arid  overall  well-beirig  of  all  riiiridrities  iri  this 
country,  '  :  ^ 

Mr.  Chairman,  I  have  additidrial  testirridriy,  but  I  wduW  like  to 
submit  the  rest  of  my  testimony  for  the  record  and  just  simply  say 
that  this  issue  in  my  view  should  ndt  be  a  debatable  issue. 
__What  >ye  are  talking  about  is  a  situation  that  has  never  been 
colorblind:  It  was  not  in  the  past:  It  is  not  now.  And  you  and  I 
knpw_that_it_  w  _be_  that  way_in_  the  future"  ^e  should  not 

delude  ourselves^about  what  it  is  that  we  are  talking  about.  We  are 
talking  about  a  idciety  tl^^^ 

talking  about  a  society  that  has  historically  ostracized  black  people 

frdm  the  public  sector  ari^^^   

I  would  say  to  this  committee,  although  I  am  sure  it  does  not 
need  reminding,  that  title  VII,  df  the  Civil  Rights  Act  df  1964  did 
not  come  about  because  the  private  sector  fdl  of  a  sudden  decided 
that  it  ought  to  do  something  about  equal  emplojrinerit  bppdri;Urii- 
ties^  It  did  not  come_  about  b^au  of  a 

sudden  decided  that  black  people  were  discriminated  against: 


.  16^ 

•The  fact  is  that  this  was  brought  about  by  black  ^ople  and 
white  people  who  understood  the  situation,  and  it  would  not  have 
had  to  come  about  if  the  perversity  of  the  situation  did  not  exist  as 
it  has  for  all  of  these  years,  We  never  would  have  had  to  have  any 
of  that  if^edple  would  have  done  what  they  should  have  done, 
consistent  with  therCgnstitutidn,  and  that  has^not^een  done. 

Mr  Chairman,  let  me  introduce  Miss  Maudine  proper  who  is  our 
vice  president  for  Washington  operations  and  say  to  you  that  I  am 
grateful  for  this  opportunity  to  come  an(d  _s^  what  I  have  sa^^^ 
feel  it  deeply.  I  think  that  this  is  as  important  an  issue  before  this 
Congress  and  before  this  Nation  as  any  other  i^ue  we  could  dis^ 
cuss  because  it  gets_tb  the  very  heart  of  what  kind  of  country^w^ 
are  going  to  be  in,  the  extent  to  which:  we  are  going  to  understand 
histonc  neglect  and  MscLiiiething  about  it. 

Thank  you,  Mr^Chairman.  .. 

Mr.  Hawkins.  Thank  ydu,  Mr.  Jordan. 

The  Chair  would  like  to  acknowledge  at  the  witness  teble  Mi^ 
e^op^rrslso  no  stranger  to  this  committee  and  one  who^has^  worked 
very  closely  with  the  staff  of  the  Subcommittee  on  Employment 
Dpix)rtuhitie_s_.   _  j  t  xL-  i 

My  understanding  is  that  your  time  is  Jimited.  J  ^th^^ 
body's  time  is  Umited  these  days,  Mr.  Jordan.  I  think  jour  |t^^ 
ment  has  already  articulated  rather,  cl^rly  the  position  ot^he 
attack  on  quotas  being  Used  to  rationaliz*what  is  perhaps^a  deep- 
seated  conspiracy  to  undermine  and  tb_mafee  meaningless  the  equal 

employment  opportunity  eiifbrcement  program.  ^  7,  

"Let  me  ask  just  one  question^  however.  Assuming  that  the  pres- 
ent trend— I  suppose  we  can  refer  _to  it  as  a  trend— in  the  adjninis-' 
tration  is  to  do  what  we  can  only  say  itjs  going  to  do,  because  we 
have  only  had_  statements  made  unofficially  and  never  ofticially 
before  this  or  any  other  committee,,  what  effect  will  this  ^andon- 
ment  of  the_cbldr-cohscious  remedies  approach  have  speQificany— 
let  us  say  confining  it  to  the  employment  of  minorities  and  women 
After  all  I  guess  it  is  the  final  result  that  we  are  equally  con- 
ceriied  about.        ,      _       _  .     ^  1^ 

Will  this  improve?  Will  it  set  back  the  progress  that  we  have 
made?  What  will  be  the  practical  effect?  ^  .    _  .   .  . 

Mr.  Jordan.  Mr.  Chairman,  I  am  absolutely  cpnyinced  that  it 
would  set  it  back.  It  will  set_the  country  back.  It  would  further 
deepen  the  disillusionment  of  black  people  and  other  minorities  as 
to  whether  or  not  this  cpmry  is  gpihg^  to  kera 
made  in  the  1964  Civil  Rights  Act,  the  Voting  Rights  Act  of  1965, 

the  Housing  Act  of  1968,   .  _^     l-^,   wtt  K..f  fi,A 

And  in  fact  it  is  a  basic  reneging,  not  just  on  title  vil  wit^  on  jne 
13th,  14th,  and  15th_amehdments,  on  the  Declaration  of  Independ- 
ence It  goes  to  the  heart  of  what  this  Nation  is  all  about.  It  is^too 
difficult  to  cbnteniplate  the  negative  impact  and  the  dev^t^ting 
impact  that  this  can  have  in  a_  situation  wh^^  country  ^has 
made  sbihe_effort,  iiot  enough,  _but  some  effort.  And  but  for  title 
VII  the  effort  would  not  be  there  at  all.       ^  ,    -         r  ^.i.- 

I  do  hot  believe  absent  title  VH  that  the  good  .people  of  this 
country  or  the  bad  pebple_pf  this  country  would  do  anything  about 
it  If  you  look  at  certain  areas  of  the  private  sector,  certain  areas  of 
the  pubUc  sector,  even  with  title  VII  they  are  found,  wanting. 
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So  I  believe,  Mr.  Chairrriari,  that 
And  for  those  youngsters  who  now  see  movements  and  have,  wit- 
nessed mpvemerit,  ajid  how  h  that  that  hope 
will  be  greatly  dimmed  if  we  get  what  is  anticipated' from  this  so^ 
called  cdldrblirid  iristitution.  The  ^yq^^^ 

in  the  sense  that  it  was  color  consciousness  that  kept  us  out  in  the 
first  place. 

Mr.  Hawkiks.  But  in  terras  of  the  -  plant  closings,  the  layoffs 
*  occurring,  the  rate  of  Uriempldy^  cbn^tinued  at  the 

high  level  of  7  percent  and  is  projected  to  reach  almost  8  percent 
J^^^  ^P^.^^  y^^r  ,^^^  result  of  a  deliberate  policy  of  th^ 
administration,  of  the  cutbacks  that^  are  taking  place  in  training 
programs,  of  the  lack  of  any  job  cfeatidri,  arid  df  the  abserice  of  an 
employment  policy  of  the  administration,  are  we  therefore  faced 
with  the  situation  that  with  the  reductidri  df  enijpldymerit  opportu- 
nities for  women  and  minorities,  they  will  suffer  an  unequal  or 
disproportionate  share  df  the  sacrifices  that  Ariiericaris  are  beirig 
asked  to_  bear  at  this  time?  ^ 

Mr.  Jordan.  There  is  no  question  about  that.  Everi  with  present 
enrdrcement  we  bear^a  disproportionate  burden.  Given  what  we 
both  anticipate  in  terms  of  the  economy, /  this  dispfdpdrtidriate 
burden  will  be  exacerbated  given  the  cutb^icks  and  what  have  you. 
The  impact  as  I  have  said,  Mr.  Chairmaii,  will  be  devastatirig. 

Mr,  Hawkins.  I  assume  then  you  disagree  that  the  needy  are  not 
being  hurt  or  will  not  be  hurt  by  the  cutbacks,  that  they  will  iri 
some  way  be  helped  by  reducing  these  pi^og^arhs  at  this  time. 

Mr:  Jordan.  I  do  not  want  to  say  what  I  have  td  say  Suriday 
night,  Mr  Chairman.  *        :  , 

Mr.  Hawkins:  We  will  not  anticipate  it.  Perhaps  some  of  us  had 
better  be^resent  Sunday  hight. 

Mr:  Jordan:  I  hope  to  have  a  little  to  say  about  it. 

Mr.  Hawkins.  Thank  you. 

Mr:  Petri?-  _    _  i 

Mr.  P_ETRi^_Thank  ypu,:Mr^  Chairman.  ^ 

I  have  a  general  question:  :What  is  your  reaction  to  the  request 
that  I  thin^k  was  made  b^  or  perhaps  drie  of  the 

others,  in  a  recent  lawsuits  that  the  courts  4)r  the  Congress  try  to 
clarify  pribritip  w^^^       affirmatiye  actipn  found  themselves 

confronted  w;th  a  whole  series  of  different  categories  of  people  they 
w^re  supposed  to  take  affirmative  act^^^  hot  ohjy  yap^  jpu^ 

women,  veterans,  native  Americans,  Americans  with  Hispanic  sur- 
riames  arid  so  dri?  It  added  tip  td  more  than  100  percent,  of  their 
erapjoyees. 

should  there  be  ran  king  df  affirrilative  actidri  categories  b£  Con- 
gress, or  by  someone, .  to  assist  employers  in  taking  affirmative 
action  if  we  are  gomg  to  have  the  program? 

_  _Mr.  JgRb_AN._  I  thirik  that  the  court  decision  in  the  Sears  case 
deals  with  that:  I  would  not  lijce  to- address  Jiiyself  to  that  specifi- 
cally^ Mrs^N^pitoh^^fo^  EEOCi  is  gdin^g  to  be  here 
to  testify  this  morning:  i  would  defer  to  her  judgrnent  and  to  her 
expertise  dri  that  particular  issue  as  opposed  to  tryirig  td  address  it 
myself. 

Mr.  Petri.  Tharik  ydti,  Mr.  Chairriiari. 
Mr.  Hawkins.  Mr.  Clay? 
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Mr:  eCAY.  Thank  ydu,  Mr.  Chairrhah,  __    ^  ^   

Firsrj^o:uld_Hke  to  commend  my  friend^  Vernon  Jordan,  op  an 
excelleht  statement.  I  think  he  dealt  precisely  with  what  the  issue 
is.         V  "   .  —  .  -  -  -  - .-  - 

I  only^^have  one  question,  Mr.  Chairman.  It  has  been  asserted 
that  affirmative  actigh_do€j&.not  benefit  the  truly  needy.  Of  course  I 
do  not  know  how  to  define  '/truly  neegy".  unless/.  we_are  talking 
about  la  calibration  of  sufferingHmnrrig^^K)sed]to  most  hungry 
-And  homeless  as  opposed  to  most  homeless  and  shoeless  as J)p 
Is  most  shoeless.  But  that  is  the  statement  that  has  been  .  made.  In 
support  of  this  contention  some  have  stated  that  _  the  actual 
beneficiaries  of  affirmative  _acti_pn_  are  the  middle  class  and^  their 
children  and  riot  those  in  the  lower  class.  _  

How  do  you  answer  those  critics Jhat  say  that  affirmative  actipn 
programs  do  riot  benefit  lower  income  people? 

Mr.  Jordan.  First  of  all  Congressman  Cla^^^  that  i 

agree  with_  you.  I  do  not  understand  what  truly  needy  means 
either.  I  do  understand  what  needy  means.^ 

truly  added  to  that  rriearis.  But  maybe  sometime  during  the  coui^e 
of  the  Urban  League  Conference  those  administratidri  officials  who 
will  be  speaking  to  us  will  define  for  our  edification  what  truly 
rieedy  means:  _      —  _ — 

As  to  affirmative  action  benefiting  some  and  no^  benetiting 
others,  I  do  not  believe  that  to  be  the  case.  I  do  not  believe  there 
are  class  or  educational  distirictidris  as  relates  to  affirmaj;ive  action. 
I  thirik  it  applies  to  all  ends,  all  levels  of  the  job  market,  whether 
it  is  a  local  plant,  or  whether  it  is  the  executive  office,  I  do  not 

thihk_  it  matters.  _       _  ,      .    .  >  

I  do  think,  oji  the  other  hand,  that  it  is  clear  in  terms  ^  measur- 
ing where  affirmative  action  has  absolutely  worked.  That  is  as 
relates  to  young  people,  black  and  wHite,_cqnvirig  out  of  business 
schools  and  law  schools  arid  engineering  schools.  I  think  that  it 
safe  to  say  that  there  is  a  measurable_standard  of  equi^^^^  among 
young  blacks  and  young  whites,  young  Hispanics  coming  out  of 
schools  with  specific  training  and  education^  that  there  is  a  re- 
iTiarkable  sense  of  equity  there.  But  that  goes  to  qualifications. 
That  goes  to  a  particular  job  need.  That  goes  to_a_ given  concept  of 
supply  and  demand'  of  these  yoUrig  people  commg  out.  .  . 

I  do  riot  think  that  you  can  make  that  case  at  tneilpwer  end  ot 
the  job  market,  and_I  thirik  that  it  is  at  that  lower  end  whereyou 
do  iri  fact  ne^d  the  protection  of  affirmative_aclipn_  because  1  thi^ 
that  is  where  you  get  the  most  obvious  discrimination.  That  is  at 
the  plant  manager  level.  That  is /at  the  small  busiriess  level.  And  I 
think  that  tha^is  where  it  is  clearly  most  needed.     .    ^        ,  , 

Iri  many  instances  those  kids /coming  out  pf_schpols,  law  schools, 
business  scliobls,  engirieering  schools,  can  almost  fend  for  them- 
selves, given  their  qualifications  and  giySri  the_so_rt  of  new  attitucle 
about  affirmative  actjori  iri/this  country  But  it  is  at  the  lower  end 
'  of  that  structure  that  I  t|iink  we  need  it  more  than  any  other 

place.      _     ^   4  -  * 

Mr.  CiAY.  Thank  you,  Mr.  Chairman. 


Mr.  HAwKiNST  M^r  Jeffords? 
Mr.  Jeffords.  Thank  you,  Mr.  Chairman. 
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Thank  you  for  your  yery  excellent  testimony.  I  would  like  to  Jay 
first  of  all  that  I  havejbeeri  a  strong  advocate  of  affirmative  action 
pr|]^ams  and  will  continue  to  be  so:  On  the  other  hand  I  am  not  as 
discouraged  m  seme  are  by  l^ie  actidns  being  taken  by  the  adminis- 
tratiori.  L  think  it  is  importa  nt  that  we  take  them  at  their  word 

Mr:  Jordan:  Whiph  ^word?  That  is  my  problem. 

Mr.  Jeppords.  Let  pe  give  you  tihe  word^aa  l  understand  it. 

We  are  going  through  a  difficult  time^  especially  for  some  of  us 
who  haye  been  dedicated  to  these  kinds  of  programs.  But  certainly 
this  particular  program  is  riot  beirig_  picked  on  any  more  than 
many  vothere  are.  As  I  understand  it,  the  general  philosophy  of  the 
Secretary^of  Labor  arid  the  administratLbn  in  these  areas  is  to  step 
back  and  take  a  look  at  the  situation,  and  to  not  be  bound  by  what 
we*  have  done^in  thelpast  as  fair  as  the  meahsor  method  of  "'imple- 
mentation._  Let  us  make  it  clear  that  our  goal  is  the  same  but 
maybe  there  are  i)et^r  ways  of  doing  thinp. 

Just  recently,  JJi^ye  had  long  discussions  with  the  Secr«:tary  dii 
how  we  are  going  to  include  arid  expand  _the_  role  of  minorities, 
^  esf^cially  m  the  employment  situations,  not  as  far  as  affirmative 
action  but  just  employment  programs.       ^  _^  r  _ 

I  will  qUbteXrom/a  Deplartr^^^  of  Labor  release  oMast  Monday; 
Mr.  Collier  stated,  ^  'that  the  Department  wilLask  for  Comment  on 
the  issues  of  backpay  _fi^^  remedy  for  discrimination,  the  method 
for  calculating  availability  of  women  and  rninbrities_  in  the  work 
force,  the  apprgpriateriess  of  extending  affirmative-action^  obliga- 
tions to  the  nonfederally  assisted  projects  of  Federal_cbhstruction 
contracts  and  altematiye  ways  to  set  hiring  goals  for  minorities 
and  women  in  construction:" 

_  At  least;  this  timA^  I  arri  gping  to  take  them  at  their  word.  That 
is,  that  they  still  have  a  strong  goal -toward  affirmative  action  but 
are  lookirig  for  rnoj:e  e_ffectiye  rheans,  to  achieve  this  goal.  5Tie  rate 
should  not  be  dominated  by  regulation  but  rather  by 'trying  to 
develop  the  proper  attitudes  a^^  within  the  private  sector  to 

accomplish  these  goals  rather  than  through'  the  heretofore  used  • 
means  of  very  specific  rej^ilatjpris  and  plans  and  goals. 
_  I  perhaps  am  overly  optimistic  but  I  think  at  least  at  this  point  I 
am  willing  to  take- the  adrninist ration,  at  its  word  and  try  to  work'' 
with  them  to  find  innovative  and  better  ways' of  getting  things  to 
work.  I  db^not  think  any  of  Us  would  say  that  what  we  have  done 
so  far  has  been  as  successful  ks  we  would  like: 

^/  Jordan:  My  response  is  that  I  am  not  prepared  to  take  them 
at  their  word.  1  am  not  prepared  to  rely  on  good  intentions.  I  am 
nbt  prepared  to  rely  on  honor  at  this  j^iht  sijnjglyjbecause  I  think 
their  gbbd  intentions,  a^^^  will  leave  us  at  the  starting  gate 

and  will  not*  in  fact^keep  us  going.  I  am  not  preiiared  tb  hbld  this 
process  ip  abeyance  bn  the  basis  of  good  intentions. 

As  I  look  at  this  administration's  own  affirmative  actibri  record 
as  it  relates  to  black  RepUblicaris  who  carhpaigned  for  this  ticket^  I 
^yvould  suggest  to  you  that  it  hasnot  acted  in  the  political  selh 
interest  of  black  people  who  wbrked  for  them.  That  is  the  best 
measurement  that  I  know  of.  I  believje  in  the  notion  that  to  the 
victor  belonj^  the  spoils^.  But  ari  awful  Ibt  bf  black_Republicans  who 
twk  it^  bir  the  chin  tb  campaign  for  this  ticket  cannot  get  work.  I  do 
not  understand  that: 


14 


That  is  hbhdrable  and  that  is  good  intentions  and  that  judges  us 
by  what  we  do  and  all  of  that.  And  therefore,  if  it  cannot  happen  to 
black  Republicans  who  work  for  the  ticket,  Lord  knp\ys  \yhat  will 
happen  to  blick  people  gener^ly^  and  IJispanics  generally,  and 
women  generally,  I  would  like  to  have  those  good  intentions  sub- 
stantiated and  enforced  by  "a  little  regulation  and  a  little  encour- 
agement and  a  little  aggressiveness^  ^    _  .  I       i  ffU« 

I  would  also  suggest  to  you  that  even  in  the  appointeients  of  the 
head  of  the  civil  rights  division  in^  the  Department^of  3ustice,  the 
new  head  of  OFCeP,  the  new  hiad  of  EEQC,  that  this  administra- 
tion has  not  even  bothered  to  consult,  to  ask  us  what  we  thought^  1 
suggest  to  yott  that  if  that  is  good  faith  and  go<^  intentions  and 
that  is  the  basis  bf^bur  optimism,  it  is  the  basis  of  what  I  feel  that 
is  -wotse  than  optimism;  I  tell  you  tha  t    .      .  . 

Mr  Jeffords^  I  appreciate  those  words  and  I  can  assurej^ou  that 
1 4ill  convey  those  messages  back  to  the  administratioh-  because  I 
think  the  messages  which  you  have  given  us  here  today  are  impbr- 

*^I^nbw  for  instance  there  was  great  concern  about  whether  the 
President  would  live  up  to  his'  statements  about  appointing  a 
woman  tb  the  Supreme  Court.  There  was  great  conQero  among 
womeh  that  be  would  not  db  that^He  has  done  just^ttiat  and  he 
has  ap^in£ed  a  woman  who  I  think  most  of  us  would  agree,  is  a 

firte  choics   -   -    _         _  # 

I  think  there  is  a  great  deal  of  suspicion  that  the  administratiori 
in  these  areas  will  not  keep  its  word.  But  I  think  it  is  too  early  to 
decide.  There  are  people  who  ol?viously  may  not  be  doing  the  job 
they  ought  to  be  doing  and  it  is  important  for  you  to  be  here  to 
relay  that  message  to  me  so  lcan  relay  that  to  the  administration. 
Perhaps /we  can  correct  some,  of  those  prdble^^  :  I       .  „ 

Mr.  Jordan.  I  applaud  the  President  on  his  _  appointment  ot 
Judge  6'eonnor:  I  think  it  is  a  good  thing,  I  am  enthusiastic  about 
her  appbihtmeht.  That  is  one  seat  on  the  Suprem^  Court  _ 

But  i  am  worried  about -the  plants  and  the  offices  all  over  this 
country  as  they  relate  not  oriW  to  blacks  but  to  women  and  Jlis- 
panics  and  everybody  el|e.  I  db  ho^^  makjB  f^JJ^fent  ba^^^^^ 
What  has  happened  in  the  SuBreme  Court  _thai_tl^^^^^ 
pattern  throughout.  Title  VII  _^as  rwt  ?™trollmg^in  the  Sup^^ 
^urt  appointment  Jbut  i  want  title  VII  controlhng  in  the  job 
markets  throughout  this  cguntry.     ^   ^  .  ^  ^^^^^ 

Mr.  Jefforbs.  I  understand.  Thank"  you  very  mUch  for  your  very 

fine  message.    _    / 

'   Thank  you,  Mr^Chairman.    l  , 

Mr.  Hawkins.. Thank  you,  Mt.  Jeffords: 

Mr.  Washington?  _^ :   \  - 

Mr.  Washington.  Thank  yoq,  Mr:  Chairman.  ^     \^      i.       z.  xu 

I  also  wish-to  welcome  you  along  with  the  bther  m  the 
cbmmittele,  M_n  Jordan.  The  stetement  as  usual  is  an  excellent  one 
and  you  go  right  to  the  heart  of  it._   . ,   ^  __ 

I  think  you  have  another  message  for  the  President  on  page  10 
in  your  conclusion,  if  I  may  qibte:  _    / 

In 'the  meantime,  wb  must  all  be  carefully  oteervant  of  what  is^happ^ing  in_  Uiis 
cdUhtt^r^  S  iB  evej-^burgeonini  moo<f  of  ^Ifishne^  that  ultimately  seeks  the 
destruction  of  this  Nation's  concern /for  the  disadvantaged^  ^ 
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That  is  a  good  mes^^^^    for  tHe*  President,  but  wdiild  ydll  spell  out 
the  word  "selfishness'*?  "      .  ' 

Mr.  JdRDAN.  I  think  tjiat  the  appea^  pfLhard  ecpnomic  times, 
the  reality  of  hard  economic  times,  the  feeling  of  scarcity  is  such 
that  people  by  thieif  very  riat^te  (Shveldp  themselves  iri  _an_SLttjtude 
of  selfish  privatism.  I  think  \that  in  good  times  Americans  are 
rei^sdriably  willing  to  set  aiidther  place  at  the  tabl6^  But  in  time^^ 
inflation  and  double  digit  interest  rates,  what  $ome  people  would 
In^^rprs^  1^  scarcity,  I  _think  their  selfiiihness  is  such  that  they  are 
not  prepared  to  share  the  crtlmbs  from  that  same  table.  ; 

;  being' pVoposed  here,  those.;  crumbs- are  going  .to  be  taken  from  this 
aigw  class  of  people  that  we  have  discovered  iri  the  last  7  mdriths, 
the  truly  needy.  . 

My  ridtiori  is  that"  is  a  lack  df  Uriderstaridirig  of  the  iritefdeperid- 
ent  nature  of  this  society,  that  we  are  interdependent,  that  we  are 
V  iriteHvdveri,  that  we  are  iritiefcdririected  arid  that^e  have  td  wdfry 
about  everybody,  that  we  cannot  ask  a  certain  group  of  people  to, 
bear  a  dispfdgprtioriate  burderi  which  they  histdrically  have  bdrrife 
in  this  process,  even  in  hard  times. 

Mr.  Washington.  Would  that  selfishriess  spill  dver  iritd  fdr  ex- 
ample what  is  tacked  onto  the  Voting  Rights  Act  as  perhaps  one  of 
the  methods  by  which  the  disadvaritaged  cari  raise  themselves  Up 
to  the. level  of  the  rest  of  the  country?  Dr  is  there  a  panorama?  Is 
there  a  pattern?  Is  there  somethirig  that  is  ovefridirig  all  df  these  ^ 
apparent  disparate  .attacks  upon  jobs^  voting  rights,  legal  defenses? 
Is  this  what  you  meari  by  selfishriess? 

Mr.  Jordan.  Not  only  do  I  mean  that  by  selfishriess,  I  also  mean 
that  if  ycm  arialyze  everythirig- We  have  heard,  whether  ydu  are 
talking  about  affirmative  action  or  budget  cuts,  the  impact  is  selec- 
tive. It  is  those  at  the  bottom  erid  df  the  ladder  whether  they  are 
blacks  or  Hispanics  or  poor  white  people.  It  is  those  who  need 
affirmative  actio.ri  wHo  have  beeri  histdrically  affectei  by  the  ab- 
sence of  it.  It  is  tlid^e  who  make  less  money,  n^ed  Gbyernmerit 
programs,  need  some  kind  of  compassion,  iieed  some  kind  of  h§lp: 

That  is  absent^  and  maybe  that  is  the  basis  for  the  selfishness 
but  nonetheless  those  who  are  bearing  this  dispc»1;ionate  load  are 
those  who  have  historically  had  to  carry  it.  Somehow  everythmg  l 
haye  heard  coming  from  down  here,  there  is  a  great  passage  of 
scripture  which  is  applicable  to  all  of  this._  It  says  to  those  who 
have,  to  them  shall  be  given^  to  those  who  have  not,  even  that 
which  they  Jeem  to  have  s^hall_be_'Mken  a^   '    _ 

i  thinS  that  is  true  in  the  discussion  about  affirmative  action:  i 
t h i ri k  t hat  is  t ru e  i  ri  the  discussidri  about  the  bjidget  cu ts .  I;  think 
that  is  true  in  the  unwillingness  to  come  on  and  say  let's  extend 
the  Vdtirig  Rights  Act  df  1965.  It  does  hot  rieed  stlidyirig.  We  kriow 
what  the  situation  is. 

Mr.  Washington.  I  will  yield,  "Mr.  Chairmari.  -  -  — 

Mr.  Hawkins.  The  gentlewoman  from  New  Jersey,  MrsT  Fen- 
wick?  -  -  --    -    :  ' 

Mrs^  FENWiCK.  Thahkyou^  Mr.  Chm  '  s 

It  has  been  a  long  time,  has  it  not?     .  -        ,  ' 

__I_ani^_sure  that^du  agree  with  me  a  ydu  say  reminds  rrie  - 

of  so  much  of  th^  past.  It  is  quite  easy  to  tell  where  we  have 
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discrimination,  is  it  not?  I  remember  when  we  started  in  1959  or 
1960  trying  to  see  what  was  happenjng  to  the  skilled  trades  and  to 
people  in  it,  4^742  registered  apprentices  _bf  whom  14  wera  non- 
white.  It  is  quite  easy  when  figures  like' that  ^11  tell  you  exactly 
what  the  situation  is..  AffiiTO_atiye__a^^^^^  say,  11 

percent  riow  of  coUege^nrplled  students  are  minorities.  It  is  a  big> 

diEference  from  what  it  was._  "  : 

But  dri  the  oiher  hand  i  too  want  to  mention  what  we  have  tried 
to  do.  As  a  life  member  of  the  NAACP  I  was  not- very  happy- when 
CETA  got  sued  by  pie  NAACP  in  one  of  the  counties  in  my  State, 
and  I  did  not  blanie  therru  T^iese  pr^ 

the  way  they  were  intended.  Enormous  sums  were  flooded  into 
hands  for  which  they  were  never  intended-  \ 

I  thiiik  it  is  clear  that  we  have  to  have  a  new  approach,  and  good 
will  and  honor  certainly  have  to  be  part  of  it.  That  is  not  enough, 
and  there  is  no  doubt  of  that,  because  all  of  these  other  prpgrams 
were  designed  with  ^ood  will  tod.  And  they  failed.  I  am  not  talking 
now  about  ,  the  affirmative  action:  programs  which  by  and  large,  do 
not  cost,  But_  they  dd  regiiire  that  pedple  are  going  to  be  willing  to 
put  another  seat  at  the  tjable.  ,   

That  is  what  we  aire  talkinj;  abdUt^  is  it  not,  not!  crumbs  but-seats 
at  the  table.  Money  is  not  necessary  for  that,  ydu  need  a  Bakk§ 
decision  or  you  heed  something  that  does  not^ost  very  much  butis 
clear  as  tq  what  the  intent  is.  The  Supreme  Caurt  decision  of  1977 
was  a  very  goold  J5ne  in  relation  to  the  Teamsters  case  which  you 
cite  irt  your  statement.  '  ,  -  •   

We  know  where  the  troubles  are.  We  know  how]  you  can  measure 
whether  or  not  we  are  moving  in  the  right  direction.^ We  all  know, 
those  of  us_in  j)ublic_liffe,  that  decisions  .are  going  to  have  to  be 
made  that  are  not  perhaps  very  popular.  When  ypu  come  to,  some- 
thing like  the  busing  prdpdsals,  I  do  not  4;hink  a^y  one  of  us  who 
spent  25,-30^  40  years  working  in  this  field  is  going  to  vote  _f^^  such  ° 
a  thing.  Not  that  any  mother  I  ever  spoke  to^ilack  or  white,  likes 
busing,  but  it  is  a  symbol  of  an  intent,  of  ajiesire  m  this  c^^^^ 
make  the  EtiisUnderstahdings  that  have  plagued  our  society  irrele- 
vant in  the  future.  And  there,  are  going  to  be  ihahy  dther  things  of 
that  kind  that  We  are  going  to  have  to  do.  :  j 

But  in  the  matter  of  programs,  Avhatare_  we  gdmg  cd  dd?  There  is 
where  I  Wduld  like  very  much— perhaps  this  is  not  the  place  and 
maybe  other  of  my  colleagues  have_difTerent  interests---to  talk  to 
ydu  because  the  Urban-League  h^  always,  been. (particularly  inter- 
ested in  the  whole  field  of  equal  empldymerit.  As  you  remember  L 
was  Governor  Hughes'  chairman  and  we  did  some  gc)bd  work  We 
changed  things,  in  the  bariks  arid  the  insuranee^bompanies  and  the 
telephone  company^  We  got  some  across-the-boarji  bi^  changes  in 
New  Jersey •_ It  cari  be  ddrie,  and  it  does  not  takej  money.,  it  just  take 

determination.  /   i-^  ,   ~T 

_  Keri  Gibsdri*  which  of  course  you  know  said  something  that  has 
been  a  landmark  for  nie.  It  _was_  a_  .question  50  Ph.  D.'s - 

leavirig  drie  of  ^he  ^ompanies^  He  said  i  do  not  want  anybody  ,to 
leave  Newark.  But  I  do  not  weej)  for  50  Ph.  D.'s  leavirig  Newark.  I 
weep  for  my  breweries,  six  of  them,  pro\ddihg  the  kind  of  emplo^^- 
ment,  thM_^Q{Ue  iri  N^^  charice  to  rise  within 

those  breweries  to  positions  of  importance. 
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I  do  not  know,  Mr.  Jordan.  Give  us,  perhaps  if  this  is  not,  the 
place,  some  idea  sornetiihe.  ^  ^ 

Mr.  Jordan,  I  ani  hot  sure  that  .;^thisjs  the  forum.  But  let  m^  say 
that  I  do  not  believe  that  these  programs  have  failed.  To  the  extent 
*^at  there  have  bed^^^                  J^b^se  pi^o^ 
are  not  problems  caused  by  the  beneficiaries.  iTie  beneficiaries  are 
the  dries  who  in  fac  i  

So;  I  think  that  th^re  ia  a  big  myth  about  the  success  and  failure 
.Pf_  these  prograins.  i^/d  I  thihX  the  measurement  of ,  that  is  not 
what  we  hear  here,  But  thos^  people  who  have  actually  benefited 
fro^m  them.  I  thin^  and  dbcumehtable  evidence 

that  these  programs  for  the  most  patt  have  in  fact  worked. 

Ms.  Fenwick,  But  was  hot  title  Vn  very  successful? 

Mr.  Jordan.  Unquestionably.    '  ' 

Ms.  Fenwick.  I  think  so  too.  And  I  think  that  is  to  be  supported 
and  wil!Lj5e.  I  am  talking  about  II  D  arid  VI. 

Mr.  joRDAN.  Mr.  Chairman,  there  are  many  people  to  follow, 
.  most  of  whom  Have  expertise  in  this  matter  _th|^^ 

would 'like  to  yield  my  time,  not  only  for  their  expertise  but  also 
because  I  have  a  6ig  need  to  go. 

Mr.  Hawkins.  Were  you  through,  Mrs.  Fenwick? 
__Ms.  FENwiCK.  I  ai^^^  with  Mr.  Jordan,  but  we  will 

have  to  resume  another  time,  r  ^ 

Thank  you.  It  was  gpc^ 

Thank  you,  Mr^  Chairman.- 

Mr.  Hawkins.  I  think  Mr.  Peyser  has  something  to  say.  . 
Mr.  Peyser.  I  will  be  very  brief  because  I  know  your  schedule  is 


Thank  you,  Mr.  Chairmari,  arid  thank  ydu  for- lettirig  me  sit  with 
you  this  morning. 

I  think  it  is  importari  }^pw_as  well  th^^         no^  think 

these  programs  failed.  I  think  the  statement  of  failure  of  programs 
is  a  treriieridous  cop:pUt  that  this  a^riiinistra^^ 
used  as  a  w^y  of  simply  cutting  them  out  and  sajing  well,  now  we 
can  save  some  riidriey  in  this  area  arid  let's  see  what  is  going  to 

happen.  _  _       _  _   

J_receritly  spoke  at'a  j^^^  pf  busihepmeh.  _Oye^  pf  them 
were  present  and  they  said  at  the  outset  in  introducing  me  that 
they  hoj^d  I  as  the^  President  said         we  all  had  t^ 

make  sacrifices  and. they  were  prepared;  along  with^everyone  else, 

to  make  those  sacrifices,        /  

When  r  got  up  I  sai^  i  would  like  ^omepne^  in.  this  :room  tell  me 
what^  sacrifices^       are  goings  to  make_l^  thej^ange  in  the 

program^  I  want  to  allow  time  for  that:  Are  you  going  to  cut  back 
oh  ya(Latipri  time^b^  are  you  not  going  to  dp_A  number  of  th^^ 
that  you  would  do?  0f  course  there  was  no  response;  because  there 
M  hP  .pcrifice  at  that  Jeyel  that'rese^m^ble^  J^pmpiared  to 

what  is  being  asked  of  people  at  low  middle  income  and  poor  levels. 

^6ry_briejn3^  I  would  like  to  _ask  you  what  db  y pu  see^arid  this  is 
a  much  broader  question  than  just  the  area  on  wWclx  you  are 
bbre— is  the  imjjact  o^      black  cpmmumty,  onflow  n^^^^ 
people  and  psx^r  all  over  of  these  vast  changes  that  have  been  voted 
iri  the  Cbrigress  iri  the  riew  budget  prdgrarri,  the  changes  in  jobs 


\ 


18 


and  education  and  school  lunch  and  Pell  grants?  What  do  you  see 
the  real  impact  to  be  within  the  next  year?  , 
Mf:|JoRUAN.  That  takes  a  long  answer  but  I  will  try  to  give  you  a 

short  one.  ^  _    _         _  ,^    «  ^,  .   r  j    i  - 

What  it  suggests  is  that  some  people,  as  a  result  of  this  budget 
will  be  makirig  choices 'between  food  and  fuel  come  the  wintertime. 
Other! people  will  be  deciding  whether  or  riot  to  go  to  Hope  Scwind 
or  to:  stay  a^hdme.  That  is  a  hell  of  a  difference  in  terms  of  what 
choice'  you  make.  I  think  we  have_to  be.  worried  about  those  people 
whb  will  have  to  chodse  between  food  and  fuel  and  survival  as 
opposed  to  those  people  v/ho  will  be  deciding  between^Martha  s 
yineyard  of  Hope  Sound:  I  think  it  comes  just  to  that,  Mr.  Chair- 
man/ -.1  J   

Mr;  Peyser.  Thank  you,  Mr.  Chairman.  _      .  -^ 

Mr:  Hawkins.  Mr.  Jbrdah^  I  know  that  your  time  laiimited:  this 
will  conclude  the  questions  to  you  and  I  assume  to  Miss_C^j>er  ^ 
well.  Again  we  wrish  to  express  siricefe  appreciation  for  your  testi- 
mony before  the  committee !  this  morning:  I  think  it  has  helped 
tremendously,  and  certainly  we  warit  to  thank  you  sincerely  for  the 
-^time  that  you  have  devoted  to  this  subject  and  for  the  cobperatidri 
you_have  given  to  this  cpramittee. 

Mr.  Jordan:  Thank  you  \  Mr/Ghairman.     

Ms.  Cooper.  Mr.  Chairmari/as  a  parting  remark,  many  of  the 
questioris  and  comments  that  have  been  raised, Mr_e  will  b§^  ad- 
dressed by  the  Washiriltbri  ope  rations  in  ite- affirmative  action 
paper  which  will  be  released  at  the  National  a>nference  pn  T^^^ 
day  The  title  of  the_paper  is  Affirmative  Action  i981j:  Debate, 
Litigate,  Legislate  and  Eliminate?"  You  may  .reco^ize  those  fi^^ 
three  words  as  coming  frorii  the  statements  of  Senator  Mo^i^nih^. 
Mr.  Hawkins:  Thank  you.  Miss  Cooper,  and  thaii^|_M|in,  Mr. 

Jordan,  _  _   

Mr.  Jordan:  Thank  you.         __    ^ 

Mr  Hawkins.  The  reference,  Mrs.  Fenwick,  was  made  by  you 
to  the  workability  oF  the  programs  that  are  now  being  eliminated. 
With  respect  tb  the  brie  within  the  jurisdiction  of  this  committee^ 
the  Comprehensive  Employment  and  Trairiirig  Act  progrj^m 
which  you  cbnstaritly  refer  to  title  II  and  title  VI,  I  should  like  tp 
inform  you  that  the  staff  is  .engaged,  _iri_mbriitoring  th^ 
the  termination  of  the*  CETA  employees,  CETA  traineea.  If  you 
wish  to  be  advis'ed  from  time  to  timg  bri  that,  we  certainly  will 
make  thaHnforriiation  available  to^ you.  .        r  ir 

I  might  just  simply  .  say  thM  so  Jar  iri  ^m 
happeried  since  the-deferrals  and  the  elimination  of  the  funding  pt 
the  frSt  group  of  CETAjeriiplby^ees,  it  seems  rather  xonclosivaih^^ 
the  placement  rate  on  unsubsidized  private  sectbrjfel^s  urider  CKT^^ 
was  substantially  better  thanjhat  which  has  happened  under  the 
present  administration's  program  of  finding  jobs  for  those  individ- 
uals in  the  private  sector.        «  _    ,  _  .    ..i.       •  i 

In  other  wx>rds,  there  have  been  xnbrejbbs  created  iri  the  private 
,sectbr  ^  CETA,  that  is  by  the  public  service  employment  program, 
than  are  now  being  created  by  the  efforts  of  the  Reagan  adminis- 
tratiori  sirice  the  elimination  of  the  program,  ^  v  ^  _  .   

if  you  want  to  judge  results  I  thirik  ybu  would  have  to  reevaluate 
the  bpiriibn  that  you  have  of  this  program  and  what  is  happeriirig 
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to  these  individuals  once  they  have  beeti  gut  loose  from  these 
training  programs.  As  I  said,  we  would  be  very  glad  to  share  these 

results^ith  yoU  from  time  to  time  as'they  come  in.  j  

_  Ms,  Fenwick.  r  am  grateful  to  the  Chairman.  1  did  not  myself 
pick  out  II  D  end  VI  as  being  undesirable.  They  were  suggested  to 
those  administrator  the  program  who  came  to  my  office.  The 
word  was,  '*just  get  rid  of  II  D  and  VI  and  we  can  rUn  a  decent 
prbgrain/l 

You  know^  Mr.  Chairman,  of  my  enthusiasm  for  title  VII.  I  think 
it  is  one  of  the^  fin^  we  have  had.  I  may*  say  also^ 
concerning  title  iii,  under  those  special  demonstration  grants,  that 
I  bave  a  wonderful  pro^  which  places  100  percent 
6f  every  graduate  in  the  private  sector.^  I  am  enthusi^istic  about 
y^bsj^  y^^  enthusiastic  about  is  an  enormous 
program  which,  does  not/ seem  to  benefit  the^  people  who  are  suj> 
,  I^sed^.  t^^  results,  in  sucK  discrimination  and 
injustice  that  an  organization  of  which  I  am  a  happy  member  has 
to  Sue- _      -  _____  __  

MtN.  Hawkins.  I  do  not  know  to  what  specific  program  you  are 
referriiig.  

Ms.  Ben wicrf.  i  am  referring  to  GETA^  -  :  

Mr.  Hawkins.  YbU  have  not  ^defihei^which  par^^  of  CETA  that 
you  refei^to  when  you  say  that  iS  has  not  worked.  o 
_  What  I  a^^  what  has 

happened  in  the  training  field  sir^  was- in  the  process  of 

b^inj[  eliiiiihated  Ind  i^bnsidcj:  th^^  percent  of 

trainees  are  now  being  placed  in  -unsubsidizei jobs  without  CETA-^ 
whereas  60  percent  were  placed  in  uhsubsidizld  jbbs~\vheh  we  had 
the  CETA  that  you  refer  to,  you  would  i^ve  to  conclude,  despite  its 
problems— and  you  and  ^  have  gpgB  through  many^p^^ 
since  the  placement  rate  was  so  much  better  under  the  original 

CETA  program  than  it  is  n^    . 

*  And  the  point  of  the -hearing  is  that  if  those  who  wish  to  make 
these  statement  publicly  wburd^cbm^^  before  the  auL^ 
mittees  and  perrnit  us  to  examine  the  statistics  that  they  use  and 
to  work  with  them  to  fix  Up  these  programs,  ^^bq  and  I  attemp^t 
to  do  >yith  different  views,  perhaps  we  could  improve  the  programs. 
But^what  we  have  now  is  no  programs.  _  ; 

Ms.  Fenwick.  Please  keep  me  informed,  Mr.  Chairman.  We  will 
worJk  as^we  havein  the  past.  • 

Mr.  Hawkins.  Yes,  certainly. 
.   Mr.  Washington?  _        .        _  _     _  . 

Mr.  Washington.  Thank  you,  Mr.  Chairn^h,  for  recognizing  me 
at  tfiis  time.  ,  > 

I  want  tb  take^  the  Mme  to  <LQhcur  ih  yolur  ppenih^  statemient,  Mr. 
Chairman.  I  am  extremely  disappointed  that  the  adminjstration 
has  refused  tb  permit  witnesses  to  present  testimbn;y  in  these  hear- 
ings. The  agencies  invited  have  responsibilities  which  are  clearly 
within  the  purview  of  your  subcommittee. 

It  was  also  noted  that  the  administration  was  willing  to  testify 
some  weeks  ago  m  th^  hearings  <:onvened7by  the  counterpart  bf 
this  subcommittee  in  th  So  I  regard  the  excuse  that  they 

have  had  insufficient  time  to  prepare  their  positions  as  patently 
fallacibUs. 
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I  am  also  concerned  because  this  seems  to  be  a  pattern  that  I 
have  noted  \viih  respect  to  civil  rights  matters  here.  The  Subcom- 
mittee bh_Civil  and  £:onstitutional  Rights  has  received  similar  re- 
sponses or  nohresponses  from_this  adrriihistratidn.  First,-  key  ap- 
g)iritmerits  are  not  made:  Then  when  the^Gong^ess  asj^  for  Lnfor_- 
matiqn  about  what  is  actually  ^bing  on  with  these  programs  in  the 
interim,  we  are  told  that  there  is  no  one  at  presenl  to  testify 
because  ?'  months  into  the  administration  no  appointments  liave 
been  made:  Yet  budgets  and  operating  plans  are  being  fin^^^ 

It-;is  a  curious  situation,  Mr.  Chairman;  and  one  which  I  ^hink 
goes  right  to  the  heart  of  the  oversight,  respMsibilities  of  thi^ 
Congress  and  of  this  subcdmrnittee  and  of  the  rights  of  the  Ameri- 
can people  to  know  exactly  what  this  administration  is^doing  or  not 
dbin^  oh  these  very  vital  issues.  _    ,     *  ,  r  i.    '       i  • 

'  I  look  forward  to  the  series  of  hearings  here  a^  hope  that  an 
the^  process  perhaps:^me-diajog  can  be  established  between  the 
administration  and  the  Congress  oh  these  vital  issues.  But  I  most 
say  that  I  find  their  treatment  of  both  these  prbgrains-^hd  the 
concerns  they  present  to  be  bj)th  ca^ 

'It  certainly  does  not  foster -trust  and  confidence  amohgLindiv^^^ 
ualc  protected  by_these  laws,  so  much  so  that  I  think  at  this  point 
the  administration  has-a-clear  responsibility,  tb_cbme  forward  a^^^^ 
state  not  what  J  t  is  against  but  what  it  has  reservations  about, 
whatit  is  for;  what  it  plans  to  do.   . 

So  I  cbmmehd  ybU,  Mr.  Chairman,^  for  convening  these  hearings 
which;  ss  they  educate  us,  I  hope  wUl  serve  to  remind  the  adminis- 
tratrbrrtKgt  it  has  beeri  guilty  of  neglect  with  respect  to  cml  nghts 
and  that  ^  American  people  are  watching  therri  very  carefuUy: 

Thank  ybU,  Mn^Chairman:- - 

Mr.  Hawkins.  Thank  you,  Mj-^  Washington.      -      '  ,      ^.  ; 

The  next  witness  is  the  Honorable  Arthur  S.  Flemmihg,  Chair- 
man of  the  U.S.  Commission  bh_ Civil  Rights.  -  ,  - 

Mr  Flemming;  I  am  sorry  that  we  have  delayed_ybu  as  long  as 
we  have,  and^ have  taken  little  side  roads.  But  again  we  wish  to  - 
welcome  you  before  this  committee.      ^  / 

I  know  that  olver  a  long  period  of  time  you  have  been  one  ot  the 
dependable  witnesses  that  we  have,  alwayl  referred  ^^^t^ 
quoted  you.  Some  of  us  are  Republicans;  some  of  us  are  Dempcrats. 
We  are  in  and  out,  but  regardless  of  th^  administration  you  seem 
to  cbntiriUe.  So  perhaps  we  can  learn  something  from  ^b_U_in_terrns 
of  longevity  and  your  partiqular  role  in  government:  It  has  been  a 
very  dislinguished  role  and  we  certainly  salute  ybu  and  .commend 
you.  and  look  fo'rward  tb  your  testimony  before  this  commit^e. 

Mr.  Flemminq:  Thank  you,  Mr.  Chairman.  

[The  prepared  statement  of  Arthur  Flemming  follows:]    ^      •  . 

Prepared  Statement  of  Arthur  S.  Flemming,  Chairman,  U:S:  Commission  on 
•    .  ^  Civil  Rights 

'Mi-:'  Chairitian.  and  m_emfcre  of  the  subcommit^^^^  ^am  Ar4hur_S.  Fl^^^^ 
Chairman  of  ihe  United  States  Commission  on  Cml  Rights.  The^Commission  js 
pleased  la  respond  to  your  request  for  our  testimony  in  the  course  oryt^ur  oversight 
hearings  DJijLhe  _new  administration's  polices  concerning  equaremployment  op^Jor-  . 
tanily.  Accom_panying  me  today  are  John  HSpe,  III,  Deputy  Staff  Qir^tor,  and  ^ack 
Hartog,  Assistant  GenLeral  Coun>l_and  director  1^ Affirn^^tive^Acti^^ 

The  Commission  recently  issued  a  report  entitled  "Civil  Rights:  A: National,  ^ot-A 
Special  Inter^t."  Tha^  document  was  the  basis  of  Commission  testimony  to  the 

2G        .       .      ,  : 
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.S_ul)c.onimittL»e  dh  Civil  and  (^onstitutiohal  Rights  of  the  House  Judiciary  Committee 
in  cofiDfCtion  with  lUv  ovirrsight  hearihK  on  the  possible  irripact-bf  pending  budget 
r)j-opo.siiJ8  on  civil  rights:  Tho  repwrt  reviews  the  proposed  cuts  in  Federal  civii  rights 
enfoccement  efforts,  as  well  as  proposed  reductions  jri  or  elimination  of  10  social  and 
ecoaODUCpTO&rams  Jategralty  related  to  civil  rights  prdgress.  The  report  also  ana- 
lyzes propoBais_to  establish  a  hlock  grant  approach  in  numerous  areas. 

The  firet_  two  chaptem  of  our  report  relate  the  pending  budget  proposals  to  the 
history  and  purpose -0f  thi?_  i;Uh.  14th.  and  loth  amendments.  We  point  but  that 
ft>UoMnK  the  adoption  "Of  these  ''Ci^  War  amendments"  and  the  enactrnent  of  some 
i "1 P] e ni e n  ti n^  1  egislati on . _  t h e J^al lq n _t u r aefl  its  back  fo r  1 00  yea rs  on  the  concepts 
of  freedom  and  equality  for  members^  BroWn  v.  Board  of 

J^<^ii^:atiori  reyitalized  thjp  CLvil  War  amen^dinents.a  marked  the  beginning  Of  a 
new  era  of  hope,  In  our  report,  we  raise  the  question _of  wJhether  the  pending  budget 
proposals  foreshadow  another  period  of  retrenchment,  rather  than  advancement,  in 
the  area  of  civil  rights,    J  

. . .  W^'  ^' re  especi al ly  conce rn ed  abpu t  the  Fede ral  _ro_le  in  deal i ng  with  the  e ffects  of 
piist  and  present  cyscriminat ion  on  th^^ 

^^"r  report,  (br  example,  notes  that  there  will  be  a  a 
10  percent  cut— in  the  five  major  civil  rights  enforcement  agejicies.^This-reduction^ 
our  report,  concludes,  is  likely  to  limit  actual  enforcement^  undercut,  theldefeccent--^ 
effect  of  Federal  enforcement  by  diminishing  the  credibility  of  potential  _Feder_al 
liability,  nrid  weake^v  the  ability  of  the  Federal  government  to  assist  those  who 

would  vdluhtarily  fuinil  their  civil  rights  obligations.   

Our  report^  also  notes  that  the  budget  proposals  would  completely  eliminate  or 
sHiirpIy  cut  Federal  programs,  such  as  those  providing  comprehensive  employment 
uul  training,  economic  development  arid  small  business  assistance,  that  are  de- 
wgiied  to  open  new  ^ppdrtUnities  for'eriiplbyrrient  for  miribrities  and  women. 

The  Commission  has  long  held  that  if  we  are  to  combat  discrimination  in  the  field  " 
of  employment  effectively;  both  public  arid  private  erhplbyere  must  make  the  fullest 
possible  use  of  the  management  tool  that  hUs  cbrrie  tb 'be^  known  as.; affirmative 
action:  We  have' also  vigorously  supported  the -use -bf  affirmative  action  as  an 
indispensable  part  of  the  enforcement  bf  Executive  Order  by-the  Office  bf 

Federal  Contract  Compliance' Programs  in  the  Departrrierit  bf  Labor.  This  presiden- 
tial pri>grara»  which  has  been  supported  by- Presiderits  bf  both  parties,  requires 
businesses  that  contract  with  the  Federal  govern  merit  ribt  to  discriri^iriate  arid  to 
develop  and  Implement  affirmative  action  prbgr ariis.  In  brief,  we  believe  that  erri- 
ployers,  pubJic  and  private,  mast  set  goals  and  timetables  for  the  eriiplbyriieritr  of 
minorities  and.  women.  TJiay  mafet  then  develop  action  prograrris  designed  to  achieve 
thes^  goals  within.  thfL specified  time  frames:  These  action  programs  should  assign 
specific_duties  an_d  responsibilities  to  appropriate  employees,  and  should  perialize 
those  who  fail  to  dischargjBlhem_and^ reward  those  who  successfully  discharge  therii.  - 

Recently,  the  Commission  j:eleased  and  widely  circulated  a  proposed  staterrierit. 
Affirmative  Action  in  the  19S0s:  Dismantling  the  Process  of  Discrimination.  Sute^' 
^ui-'nt  to  releasing  the  proposed  statement.  tKe_  Commission  held  two  consultatioris 
on  ihis  document,  These  consuUatJons  prQvid*5dJtke_Co^  an  opportunity  to 

receive  .and  consider  comments  on  the  proposed^  from  a  wide  range  of 

p  ropo  n  en  ts  and  c  ri  tics  of  a  ffi  r  ni  ati  ve_  acti  on.  My_  re  mar  ks  oa  affirmat  i  ve  action 
tod  ay  a  he  based  on  this  dpcu  m  e  n  tj  which  the  Com  mission,  is  presently  j-eviewing. 
With  the  understanding  that  this  review  is  Iikely_'to  produce  somB  modifications,  I 
would  like  to  submit  a  copy  of  the  proposed  statement  for  inclusion  in  the  record  of 
th^s^  hearing. 

The  fo  I  lb  wing  are  some  of  the  major  points  underlying  the  proposed  statement. 

^  ffLrmaUve  acth^  and  extent  ofitHe  probtem  of  rdcct 

•f (^nd  natiqna /  origin  discrim ination^  and  can  on iy  be  discussed  priducttoetyt 
if  the  problem  of  discrimination  is  recogn  ized. 

Because  affirrnative  action  by  defiriitibri  riiearis  reriiedial  actibri  that  to  qnejiegr^ 
or  another  deliberately  fakes  race,^  sex,  or  riatibrial  brigiri^  iritd  accourit.  it  appears  at 
odds  with  the  ideal  of  a  "color-blind"  America  that  riiakes  decisibris  wthout  refer- 
ence to  race.  sex,  or  national  origin.  Hb^v  can  remedial  mearis  that  cbriscibusly  use 
rjsce._  sex,_  or  national  origin  be  reconciled  with  Ultimate  erids  that  preclude  ariy 
conscioAisjiess  of  jcace,  sex,  or  national  origin?        '  ,  .  _. 

Qurjproposed  .statement  seeks  to  make  clear  that  any  supposed  means-end  cbrifiict 
between  .affirmative  action  and  eliminating  discrimination  can  be  reisblved.  SUch 
resolution  will  be_  found  through- SL  more  precise  understaHding  of  the  riatUre  arid 
ej^tent  of  tj?day'sj?atterns_and^jic^^  sex  and  national  origin  discrirriina- 

tipn,  Abstract,  pMIosophjcaL<^  and  ends,  oar  propped  statement 

argues,  will  remain  unproductive.  Greater  agreement  is  most  likely  to  emerge  from 
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problem. of  discrirn in ation .    .      .    . ,  _      . -  xupv  Gonsisteri tl y  divorce 

to  reach-any  consensus  on  remedies. 

^S^rfpcSM^ltw^e^r^^^^^  and  penalties  upcn 

minorities  Md  wome_^,  ^  ^  recognized,  discrimination  can  include 

^r-°"  thnf  ?eeard^ss  of  thlirlnteri^br  m^tifati^  disadvantage  minorities  and 

"ssBiss^l^SSSSI  lis  ^ 

^'""ir^  When         a  pr«:i  is'^lfw^k  antidiSnlk  efforte^^ 

iSSSlff^iji^SiilillS 

prove  tneffectJve  against  a  process  :that  transfor^^  measures  that 

Fn  such  circuinstances,ant.d.sc^^^^^ 

^lo^'^Srr  rSatl?" "d^evll^^  p  o^in  l^rtLS^of  this  |rocess_amrn..tiv. 
actions— can  successfully  halt  and  dwmantie  It. 

3  Numericat  mder^pr^entatign  ff  minoniies  or  i^ 

^UcHminalion.           statkiAcs  are  u;arn.n5  .s.^afe  that  strongly  shiest  tne 
presence  of  ^discrimination  and  compel  further  inquiry   _     ,«^V„„  :»„ 

Pe^Saps  no  other.aspect  of  civil  rights 
use  of  statistic^.  Our  prbpdsed  statement  devotes  considerable  attention  to  theo 

"ISsial  proced^es  ^-^^P^f"^^^^^  Psl^  ^lSr»S^ 
oT  mlnSritisS  and  corner,,  but        «i™  <•  lh=  b"» 
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oriented  proceduro.s'*  for  Hishiaritlirig  the  discriminatory  process  that- produced  the 
uritHjual  results.  -   .  . 

•  The  requirement  of  an  inititU  tHdrbu^'h  irivestigatibh -is  hot  a  pro  forma  exercise 
by  the' F'ederal.  contract  compliance  p  It  is  essential  if  those  iiersbhhel 

practices  that  promote  the  statistical  profile  are  to  Be  identified.  This  sensible 
approach  requires  that  the  party  most  khdwledgeable  about  employmerit  fjractices— 
the  employer— be  responsible  for  reviewing  them  to  ascertain  those  which  promote 
discriminalion. 

It.  *^ust  CIS  humer^^^^^ I  Evidence  is  the  ^st  (ivaila hie  warning  siffna I  that  discrimtnaz 
iiun  may  he  occurring,  nurnerical  measures,  including  gpgls  a nd_  timetables,  are 
^^'P  hesi  availahle^^^^^^^  determining  whether  an  action  program  designed 

to  combat  empToyment  discrimination  has  proved  effective  •  \ 

WhejTL  the  selfranalysia  ha&  beea  completed  and  discriminatory  practices  ideriti- 
ped^  successful  affirmative  actionL  raquires  that  an  employer  then  devise  a  systemat- 
ic^^ CPmpreheasive.jindjLeyiewablepj-QgrAm^  designed  to  eliminate  the  discriminatidn 
■uncpyered,  The.  cpmmissijon  beJiev^es.that^goals,.  timetables,  and  speclfic  action  pro- 
grams desired,  tpachieye_^he:stat&d^^Qala_j^^  the  selected  timetables,  are 
essential  components  of  affirmatiye  actjon  j3lans._ 

Goals  and  ti  me  tab!  es  a  re  not  pn  ly  ap  p  ropriate,_but  necessary »_  methods  for  -  de  te  r- 
minin&  the  success  of  implementatipn.  They  are_TOutinely  ejnpioy_ed_  as  administra- 
tive tools  in  various  contexts CP mp_rehensibJe_and^_ce viewable 
standards  fpr  determining  prp  tpwards 
t  he  des i red  Pbjecti ve  pf  el i minati  ng  d iscri  mi na tipn  can  npt  be  measured^   _ 

Under  the  Executive  prder,  gpals  and  time ta]?les_  need_ npt.  b^  inflexibJe^.and 
fai  lu re  to  ach ieye  specified  gpals  within  established  timeframes  does  nPt  nec.essariiy 
mean  that  an  emplbyer  has  been  derelict  in  its  duties,  The  fail^^^^^ 
effprts  tp  meet  the  goals  or  timetabjes  of  an  affirmative  act_ipn__plan,  as  w 
failure^  to  meet  the  predetermined  goals  or  timetables  of  any  management  j)lan, 
requires  ah  evaluation  of  both  the  plan  and  its  jjn  pie  men  tat  ion  be  that  a 

plan  brigi  nal  ly  though  t  efTectiye  e  hcbu  h  te  red  u  nex  pected  con  ti  ngencies,  In  Such  a 
case,  the  deficiencies  can  be  identified  and  a  new^plan  devjsed  and  implemented.  A 
determihatibh  bf  good  faith  looks  to  th^  entirety  bf  the  employer's  affirmative 
actibn  plan,  including  the  thbrbughhess  of  the  self^analysis,  the  reasonableness  of 
the  pliah  ^ that  was  devised  ta  remedy  prbblems  disclosed  by  self-anajysi^,  and  the 
emplbyer  s  adherence  tb  its  plan.  Jfegulatibhs  currently  governing  the  Federal  con-^ 
tract  compliance  prbgram  fully  reflect  these  principles. 

^-  ^fif^f'P^ative  action  plans,  and  may  use, 

depend  on  the  nature  and  extent_  of  the  discrimination  to  be  remedied.  _ 

We  are  careful  to  distinguish  affirmative  actibri  plans  frbm  the^pecific  aritidis- 
crimination  measares  that  cpmmprily  are  parts  bf  such  plans.  Affirmative  actibri 
plans  are  systemstlc  organizational  efforts  that  cbmpreherisively  address  discrimina-* 
tor_y.  processes _  throagh  antidiscrimination  measures;  These  measures  are  specific 
antidiscriminatioji  techniques  that  may  or  may  not  use  race,  sex,  arid  riatibrial 
origin  _as_  criteria,  in  .decisionmaking.  This  distinction,  between  affirmative  actibri 
plans  arid  the^ntidiscrimination  measures  that  are  parts  of  such  plans,  is  crucial 
because  it  perniits  rigorous  ^uppori  for  affirmative  action  pians  while  permitting 
productive^  discu.ssion__OjLthe_  wisdom  of  using  any  particular  antldlsfcrlmination 
measure  in  a_gLven  circumstance^  _i     ._  _  .  _ 

A  ntidiscriminatipn.  .measures  _£an__  range  .from  .extensive  recrui  ting  of  minprities 
and  wpme  n ;  to  revisi  ng  selection  cri  te_ria_so  _as__not  JiO_  exclude  .qualified  mino  ri  ties 
and  wpme n ;  to  assign i ng _  a_  "pi us_'_'_ipye r  _and  .s_bove_p_ther.  factors  tQ  .qualified. minor- 
ities and  wpmenj  tp  specifying,  that  ampn^  quaiified__applicants.a.sped_fic_percejitage 
P r_  ra tj p  p f  m i  np ri  t i es _  and  _  wp m e n  t p  w h i  te  males  be  sej ec ted . _  W hj che.y.e r  pa rt icula r 
method  may  be  chosen— and  we  wpujdemph  Executive  Order  it 

is  Federal  cpntractprs  whp  get  to  make  this  decisipn  in  the  first  instanc^^ 

p'^Jaw  a^^  circumstances  cpnfrpnting  the 

brganizatpn  undertaking  the  remedial  actions. 

Al f  bf  t hese  measu res^  by  broade ni ng  the  field  of  competition  fo r  oppprt u n i ties, 
furictibri  tb  decrease  the  privileges  and  prospects  for  success  some  white  males 
previbusly,  and  alriibst  autbriiatically,  enioyed.  To  criticize  any  antidiscrimination 
measure  bri  the  grburid  that  it  "prefers  '  certain  groups  bv^r  bthersjgnbres  the 
reality  cbrifr^ritirig  brgariizatibris.  Frequently,  the  basic  ^shqice  is  between  activities 
that  rbiitiriely  favbr  white  riiales,  br  affirmative  actibri  plans  that  work  to  dismantle 
the  process  that  preseritly  allocates  bppbrturiities  iria  discririiiriatbry  riiaririer.  While 
it  is  appropriate  tb  debate  wilich  aritidiscrimiriatibri  riieasures  ^fiirrriatiye  ac^bri 
plaris  shPuld  use  u rider  what  circumstarices,  the  tbuchstbrie  bf  the  decisibri  shbuld  )Se 
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how  the  pr<>ce88  of  diHcrutiination  manifests  J  tself,  and  which  particular  measures 

promise  to  be  the  most  eflectve  in  dismantling  it;.  ^       ^. .  

The.nw^ity  for  and  legality  of  even  the.  most  Jibntroyej^jal  antidj^n^^^ 
measures  is  now  established,  d^pite  iiearly  a  decade  of  JlQoi^matd  and^^w^^^^^^ 
assault  against  their  use.  In  all  the  Federal  CQurts,  of.Appeals,  it  is  setded  law  that 
the  issue  is  not  whether  afTirmative  action  may  Jbelaken,„but  when^.Thg  Supreme  . 
Court  has  consistently  declinea  to  review  thenumerous  Court  of  Appeals  decisions 
that  have  ordered  quota  relief  to  remedy  illegal  discrimination  or  that  have  apn 
proved  quota  relief  as  parts  of  consent  decr^es.^Xhe  jtn logy,  of  .Si^p^^^^^ 
affirmative  action  cases  [Bdkke,  Weber  and  FuUdai^).  makes  c^ar  that  for  most 
members  of  the  Supreme  Court,  the  legal  issue  is  nol  whether  allirmative  aa^^ 
constitutional,  but  what  ahtidiscrimiriation  measures  are_ap.RroP|riate^|n  whicii  a 
cumstanc^  to  remedy  what  forms  of  discrimination.       addition,  the_  exwu^^^^^^ 
branch_hai  repeatedly  sought  Mid  bargained  lor  all  kinds  of  antidiscrimination 

measures  under  a  variety  of.cohditibhs.  .  :  7  —  -  ^ 

Quotas  and  other  forms  of  so-called  preferential  treatment  are  not  panaceas. 
Their  use  depends  on  the  Ways^iri  which  discrimination  has  occurred  .ajid  mapi^^^^ 
itself  they  came  into  use,  arid  have  received  such  extensive  j^udjCiaLand  adniinwt^^^^ 
tive  approval  because  of  the  uriyieldirig  nature  and  pervasive  jextent  of  discn^^^^ 
tion  We  ui^e  the  subcommittee  to  keep  clearly  in  mind  this  .distinction  between 
affirmative  action  plaris  and  the  antidiscrimination  measures. thev  may  us^.     ,  , 
-  the"  Commission  is  also  deeply  iriferested  in  the  second  dilated  issiLe  that  is  the 
subiect  of  these  hearirigs,  the  Federal  rble  in  enforcing  equal  employment  opportu- 

"*The  Commission  ;  has  lorig  monitored  the  Federal,  contract  CompJian^e  :prpjgrain 
and  has  criticized  ineffective  aspects  of  the  enforcement  effart.  During  the  period  of 
decentralized  enforberiient,  which  did  riot  end  until  im-W^  fQUnd  d^fi^^^^ 
the  management  of  the  prbgrarii;  in  the  iristrofJtion  and  assistence  prpyid^  cpptrac- 
tore,  and  in  the  quality  of  cbriipliance  reviejs^:  The  jirogram  was  sfr.iQ^^^ 
m^ed  by  poor  c<^rdinatibn  by  the  Office  of  Federal  Contract  .C^pmphanc^.  by  d^ipli- 
cative  effort  bf  the  agencies  invblved.  arid  by  minimaLattention  Siyen  to  contract 
compliance  efforts  by  agencies  that  viewed  spch  efforts  as^unrelat^tol^eir  overall 
.  missions.  Sanctions  for  viblatibri  bf  the  order  were  rarely.  imjJ^.^^ieOfrice  of 
Federal  Contract  Compliance  was  slow  to  develop  policy  .on^h  imPPrtant  issues  fia 
employee  selection  procedures,  sex  discrimination,  and  retroactive  relief  .  _ 

As  the  Commission  wrote  to  Secretary  Doriovan  aporLius_CQnfirmation  >ye  have 
noted  many  improvements  iri^ihe  cbritfact  compliance  ptD|rtain_m  ^ent  years^  A 
major  achievement  was4he  1978-cbh8blidation  of  the  pro«r«n_mto^the  Departme^^^^^ 
of  Labor.  The  Office  bf  Federal  Cbntract  Compliance  worked  hard  tp  maKe  succ_ess: 
ful  the  transformatibri  from  regulator  bf  other  decentralized  r^gulatore^tp  tfie-  sqle 
agency  responsible  for  enforcing  the  Order:  The  departmen_t  ^  sgi?ght  to  change 
transferridstaff  members' -varied  approaches  to  enfQrdn&th|^nier  into  a  um^^^ 
process.  Top  Department  bf  Labor  bfficials  provldgliong^eeded  support  and 
leadership  in  molding  the  cbritract  compliance  efforts.m to _a  qpnsistendy  _enforce^^ 
program.  Initiation  bf  k  hew^brriprehensive  training^rOgram.  issuance  of  a  compli- 
ance manual,  and  careful  develbpriierit  of  vitaL  regulations,  such  as  affirmat^^^^ 
action  procedures,  have  been  essential  elements  in _the  recent  progress  in  improving 

this  civil  rights  functibri  bf  the  Federal  Governments.        :    .  ^   ^  . 

At  this  time,  hbwever,  the  Commission  Is  becoming  JLn<^eas_in^y  concerned  about 
proip^ts  for  r  reversal  bf  this  pfbgre^.  Budget  junctions  in  the  cont^^^^^ 
anciTrogram  pose  a  threat  to  the  ability  of  the  Office^pf  Federal  Qjntrac^^ 
ance  Prbirams  to  carry  but  its  mandated  responsibUitim  The  downgnradm^^^ 
Employment  Standards  Admiriistration,  of  which  _thje.  contract  cpmphance  program 
ii  a  part,  could  further  reduce  enforcement,  .a_conce.rn  w_e  conveyed  to  the  new 
Director  of  the  Office  bf  Federal  CQntracl  Compliance.,  Ellen  Shong^^  t^r 
appointment.  We  are  alSd  disturbed  by  recently_propgsed  re^l_atory  change  in  the 
Fediral  cbntract  cbrripliarice  effort  which,  if^opted,  wpuld  senqusly  ^narr^ 
contract  cbmpUarice  program's  scope  and  weaken  its  affirmative  action  require- 

F6?*example.  the  Department  of.Lahor.is  proposing  to  raise  the  coverage  _thr»3h; 
old  for  develbpirig  arid  mairitaining  written,  affirmative  a^^^^ 

thus  elimiriate  thbusarids  of  contractors_.froni'  this  requirement  Other  plan^^ 
revisions  include  eliriiiriating  preaw_ard  review  ajid  exempting  certam  contractors 
from  cbmpliarice  reviews  for  as  longias.five  years.  In  addition,  the  De^^^^ 
actively  cbrisidenrig  making  it  Office_5f  Federal  a)ntract_a)mpha^^^^^^ 
policy  ribt  to  seek  Wkpay  for  a  periodJLP'n^er^than  two_  yeara.  If  initiated,  ^these 
prbpos^  revisibris  would  significantly  limit  enforcement  efforts.  As  you  may  Know. 
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the  HyuaJ  Empjoyment  Opportunity  eommission  reportedly  has  raised  important 

substantive  ojye^^^^^  proposed  change:     -    ^ 

This  Commission  fully,  aupportii  regulatory  review  arid. reform.  This  process  must 
not  take  the_  guise,  however,  of  stripping  civil  rights  law  arid  its  enforcement  of 
authority  and  credibility. 

STATEMENT  OF  ARTHUR  S.  FLEMMING,  CHAIRMAN,  U.S.  COM- 
MISSION  ON  CIVIL  RIGHTS,  ACCOMPANIED  BY  JOHN  HOPE 
III,  ACTING  STAFF^  AND  JACK  HARTOG,  ASSIST^ 

ANT  GENERAL  COUNSEL 

Mr.  Flemming.  I  appreciate  your  comments.  The  Qimmissipn  is 
veiy  pleased  to  respond  to  request  for  our  testimony  before 
your  subcommittee  in  the  coarse  of  your  ovefsight  hearings  onjthe 
new  administration's  i>olicies  . concerning  equal  employment  oppor- 
tunity. Accompanying, me  today  on  my  left  is  John  Hope  Qur 
Acting  Steff  Director,  _an^^^  my  right.  Jack  Hartog,  Assistant 
General  Counsel  and  director  of  our  affirmative  ac^on  prefect. 
^  As  you  noted,  Mr.  _Ch£d  in  your  opening  comments  ihe 

Commission  recently  issued  a  report  entitled  "Civil  Ri^hts^^  A  Na- 
tional, Not  a  Special  Interest."  That  document  was  the  Jbasis  of 
Commission  testimony  to  the  Subcommittee  on  Cjvil  and_Cphstitu- 
tional  Eighty  of  the  Hp^^  in  connection  ydih 

an  oversight  hearing  conducted  by  that  committee  on  the  possible 
impact  of  pen^ 

The  report  reviews  the  proposed  cuts  in  Federal  civil  rights 
enforcement  efforts^as^w^^^  as  proposed  reductions  in  or  elimina- 
tion of  10  sociaLand  economic  programs  integrally  related  to  civil 
rights  jarqgress.  The  report  also  analyzes  the  proposal  to  establish  a 
block  grant  approach  in  ^numerous  areas. 

The  firet  twp_  chapters  of  bur  report  relate  the  pending  budget 
proposals  to  the  history  and  purpose  of  the_13thi_14th  and  15th- 
ameridmerits,  _We  out  that  following  the  adoption  of  these 

Civil  War  amendments  and  the  enactment  of  some  implemehting  ^ 
legislation^  the  Nati     turned  its  back  for  160  years  on  the  con- 
cepts of  freedom  and  equality  for  members  of  the  black  community. 
Brown  v.  Boani  ajT  Education  revitalized  the  Civil  War  amend- 
ments and  marked  the  beginning  of  a  new  era  pf_hd|HB. 
,  In  oui^  report  w^  question  of  whether  the  pending 

budget  proposals  foreshadow^^^  another  period  _bf_  retrenchment 
rather  than  adyancemen  in  the^  area  of  civil  ri^ts:  We  are  espe- 
cially concerned  about  the  Federal^  role  in  dealing  with  the  effects 
PML jffl^'P^'^nt  discrimination  on  the  lives  of  minorities:: 
Qur  report  for- example  notes  tha^  there  will  be  a  loss  of  697 
pdsitidris  in  the  five  m^'dr  civil  rightS'  en^forcement  agencies.  This 
reduction,  our  report  concludes,  is  likely  to  ]imit  actual  ehforce- 
itient,  undercut,  the  deterrent  eff      of  Federal  enfbrcement  by 

diminishing  the  credibility  of  potehMaL  F^e_ral_  Habimy  and  

weaken  the  ability  of  the  Federal  Government  to  assist  those  who 
would  voiuntariiy  fulfill  their -civil  nghts  obligations, 

Qyr  report  alsOpte^^^  proposals  \yould  completely 

eliminate  or  sharply  cut  Federal  programs  such  as  thpse_pn)viding 
comjpreherisiye  em  training  and  economic  develop- 

ment and  small  business  ^sistance  that  are  design^  to  open  hew 
opportunities  for  eniploymeht  for  minorities  and  women. 
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The  Commission  has  long:  held  that  if  we  ^^^^^^ 
^^«f  fMoi  ih^f  has  come  to  be  known  as  atlirmative  action,  we 

^th  tS  Oderal  Govemmenfnot  toJiBCrimmate  and  to  develop 

"t  'SSnjS^tS  eSploj^S^Hc  ^  private,  Su^  » 
i  S  't.SetebS  for  the  employment  of  ™t^.|P?^7SIS 

le^S&SfprMi?  S™£»|pi?- 
to  reSaSa  consider  comments  on  the  proposed  statement 
fromVm^dfSA  critics  of  affirmativ^.  action. 

My  reffiS  &rrmative  a^^^^^^  Witffhe  nn- 

■^f  HtlSaMve  action  effiti  because  of  the  natute.and  e^nl 

1^?  ifSlSjefy'SlmS&.lf  a  tr%^,oncS^»^|^  0 
Sow  the  Drbblem  of  discrimination  manifests  itself  and  tnen  or 
whit  i?mi£^ll  most  effe^^^^^   eliminate  si^ch  discrimmation. 

:      /  ■  '  ■         ;  '    •  '  ' 
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It  is  for  this  reason  tha^^  th©  Commissi 

adopts  a  problem-remedy  approach  that  continually  unites  tiie 
'  remedy  of'  affir^  Urolbleni  of  discrimihatibn. 

The  second  point  we  underline  is  that  discrimination  is- a  self- 
sustaining  prq^  the  absence  of  inten- 
tionally discriminatory  conduct  unless  systematically  attacked.  Dis- 
crimination is  more  than  iust  individual  ^^r^udice;  Although  dis- 
crijTiination  is  maintained  by  individual  actions,  neither  individual 
prejudices  nor  random  chance  can  fully  explain  the  persistence  of 
national  patterns  of  inequality. 

In  our-  propbsed  statement  the  Commission  discusses  the  self- 
sustaining  process  of  discrimination.  Thjs  process  involves  the  ^^^^ 
tudes  and  actions  of  individuals  and  organizations  and  the  social 
structures  that  .guide  indi^dUal  and  qrganiratidnal  behavior.  The 
proposed  statement  identifies  illustrative  examples  of  each  level  of 
discriminatory^^^  and  describes  iiscnmin_atLQn_a^^ 

locking.self-perpetuating  process  that,  started  by  past  events,  now 
rbUtiriely_bMtpws_pri^^  white  males 

while  imposing  disadvantages  and  penalties  upon  minorities  and 

wbmeh.   

The  third  major  point  ±hat  we  underline  in  the  pfdpbsed  state^ 
meht  is  that  numerical  underrepresentatioh  of  minorities  or 
women  does  not  itself  constitute  discrimination.  Such  statistics  are 
warning  signals  that  strongly  suggest  the:  presence  of  discrimina- 
tion  and  compel  furtlier  inguiry.  Perhaps  no  other  aspect  of  civil 
rights  law  has  been  more  misunderstood  than  its :  use  i)f  statistics. 
QPT  prbpdsed  statement  devotes  cbhsiderable  attehtibh  tb  their  use 
and  abuse.  ^  : 

_  _Statistical^rbc»^  based  oh  race,  sex,  arid 

national  origin  are  the  principal  and  best  means  for  detecting  the 
liRely^reserice_bf  discrimiriatibn.  Their  use  is  preriiised  ori  the 
assumption^  titat:  in  the  absence  of  discrimination,  minorities  and 
wbmen  will  be  r^resehted  throughout  ari  employer's  work  force  to 
a  degr€e_roughly  pfoportional  to  their  availability  in  the  relevant 
labor  force. 

It  is^important,  however^to  d^^  statistical  irid|catdrs  of 

.  discrimination  from  discrimination  itself:  Evidence  of  statistical 
underrepresen ta tidn  d f  m indrit ies  and  wdmen  jprby ides  a^  startm^  ■ 
point  from  which  to  examine  more  closely  particular  hiring,_promo- 
tidnal,  dr  other  empldyme^  to  determine  whether  they 

are  the  cause  of  the  unequal  results:  if  they  are  not,  no  legal 

liability  arises.  *       

This  distinction  betwe'ffletpitequal  results  and  the  processes  that 
Prdduce  them  is^cdntain 

Executive  Order  11246.  They  require  employers  ±o  conduct  a  self-  , 
analysis  that  Abt  only  det^mir^^^  minor- 
ities and  women  but  also  serves  as  the  basis  for  the  results^riented 
Pi^ceduj-es  Tdr^  d  the  discrihiiriatbiy  process  that  pro- 

duced the  unequal  results.  .  - 

__Tbe  fourth  rtJ^l^T^^^  we  underlirie  iri_  pur  statement  is 

that  just  as  numerical  evidence  is  the  best  available  warning  signal 
tMt  discrimiriatibri  m_a^^  be  bccurring,  numerical  measures,  includ- 
ing those  in  timretable$,  are  the  best  available  methods  for  deter- 
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mining  whethfer  an  action  prograrn  designed  to  combat  employ- 
ment discrimination  has  proved  effective.   _^   

When  the/self^ariaiysis  has  been  completed  and  discriminatory 
practices  identifi^,  successful  affirmative  action  _re<iLu^^ 
employer  then  devise  a  systematic  comprehensive  .and  revie^vable 
program  deigned  to  eliminate  the  discrimination,  imcoyeri^^  The 
Qommissioh  believes,  the  goals,  timetables  and  specific  action  pro- 
grams  designed  to  achieve  the  stated  goals  within  ^the  jel^^^ 
timetables  are  essential  cqmjwherits  of  affirmative  actipn  plans/> 

Under  the  Executive  order,  goals  and  timetables  need_  not  be 
inflexible,  and  failure  to  achieve  specified  goals  within  established 
time  frames  does  not  necessarily  mean  that  an  employer  has  been 
derelict^  in  its  duties.  The  failure_qf  jgdod  faith  efforts  to  meet  the 
goals_  or  timetables  of  an  affirmative  Qction  plan,  as  with  the 
failure  to  meet  the  predetermined  ^pals  or  timetables  of  any  man- 
agement plan,  requires  an  evaluation  of  both  the  plan  and  its 
implemejitation.  \   .  ^  

pur  fitthjwirit  that  we  underline  in  oun  statement  is  that  attirm- 
a^ive  action  plans  and  the  particular  affirmajiive  me^^^ 
may!  use  depend  on  the  nature  and  extent  of  J;he  discrimination  to 
be  remedied:  We  are  careful  to  distinguish  af fir matjvb  a^^ 
frorii'  the  specific  aritidiscf  imiriatron  measures  that  commonly  are 
parts  of  such  plans:        *  .       —    rc  -i 

Affirmative  action  plans  are  systematic  organizational  ettorts 
that  coniprehensively  address  discriminatory  processes  through 
antidiscrimination  measures.  These  measures  are  specific^ntidis- 
criminatidn  techniques  that  may  or  may  not  use  race^,  se_x,_^_d 
national  origin  as  criteria_in  decisionmaking.  This  distinction  be- 
tween affirmative  action  plans,  and  the  antidiscrimination  me^r 
ures  that  are  parts  of  such  plans  is  crucial  because  i^  permits 
ri^rous  support  action  plans  while  permittingL  piQ- 

ductive  discussion  of  the  wisdom  pf_us_ing  any  particular  antidis- 
crimination measure  in  a  given  circumsfe 

-Antidiscrimination  measures  can  range  from  extensive  recruiting 
of  minorities  and  wdmeh  to  revising  selection  criteria  so  as  not  to 
exclude  qualified  minorities  and  women  tp  assigning  a  i>lus  over 
and  above  other  iactdrs  td  qualified  minorities  and  women  to  speci- 
fying that  among  qualified  applicants  a  specific  percehtag 
of  minorities  ari(Lwdmeh-te-wMte-males  be  selected. 

Whichever  particular  method  may  be  chpsen— and  we  wd^^^^^ 
phasize  that  uhder_  the  Executive  ^rder  it  is  Federal  contractors 
who  get  to  make  this  decision  in  the  firat  instanc^-~:^iepen^ 
matter  of  Jaw_pid  J>dlicy  u|K)n  the  f^ctuaj^  circunxstances  confront- 
ing the Organization  undertaking  the  remedial  actiphs^^   .  ^ 

All  of  tbese  measures,  by  broadening  the  field  of  competition  for 
opportunities,  function  to  decrease  the  privileges  and  prdspecte  for 
success  sdme  white  rn&les  previously  and  almost  automatically  enj 
joyed:  To  criticize  any  antidiscriminatipn_  measu^^  the  ground 
that  it  j)refera  certain  groups  over  othera  ignores  the  reality  con- 
fronting organizations.  Frequently  the  basic j^hdice  is  between  ac- 
i;ivities  that  rojitinely  faVdr  white  males  or  affirmative  action  plans 
that  work  t6  dismantle  the  process  that  presently  allocates  oppor- 
tiiriities  in  a  discrimihatory  manner:  , 
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Wiiiie  it  is  apprbpnate  to  debate  which  aritidi^riminatibh  meas- 
ure affirmative  action  plans  should  use  under  what  circumstances, 
the  touchstone  of  the  decision  should  be  how  the  process  of  discrim- 
ihation  jnanifests  itself  and  which  particular  measures  promise  to 
beetle  m^t  effective  in  dismantling  it. 

The  necessity  for  and  legality  of  even  the  most  controversial 
antidiscrimination  measure  4S  now  established  despite  nearly  a 
decaSe  of  oi^prdin^  use.  In 

ail  of  the  Federal  i3ourts  of  Appeals  it  is  settled  law  that  the  issue 
U_  nQt__whether  ^fJirmatiye  action  may  be  taken  but  when.  The 
Supreme- Court  has  <;onsistently  declined  to  re^^  the  numerous 
Cpjirt^  of  Appe^^^  decisions;  that  have  ordereB  quota  relief  to 
remedy  ille^d  discrimination  or  that  have  approved  quota  relief  as 

partQf_Qpnsent_decr^s^_  _      __  _   1 

The  trilogy^  or  Suprem^e  Court  affirmative  action  cases,  ife^fe, 
l^'&i>^^*_and  mo^t  members  of  the 

Supreme^  Court  the  legal  issue  is  not  whether  affiraativ^^  action  is 
cpiistitutjtenal  but  what  jantid^  appropri- 
ate in  which  circumstances  to  remedy  what  forms  of  discrimina- 

tibru   _  _  _   ^  _     _  _^   _L  _^   - 

Hie  Commission  is  also  deeply  interested  in  the  second  related 
issue  that  is_the_su  the/^^eral_role_  in 

enforcing  equal  employment  opportunity.  The  Commission  has  long 
mbhitbr^  the  Federal  contract  cbiripliaiice  program  and  has  criti- 
cize ineffective  aspects  of  the  enforcement  effort. 

During  the  j>eribd  of  dece^^^  not 
end  untB  1978,  we  found  deficiencies  in  the  manc^ement  of  the 
program,  in  the  ins^^^  prbyid^  cbntrwtpjra 

and  ihi  the  quality  of  compliance  reviews,  The  program  was  serious- 
ly R*i^®^ih*^J>y  c<8>r^^yifl^^^^  CMfice  of  Fede^^ 
tract  CJompliahce,  by  duplicative  efforts  of  the  agencies  involved 
and  by  minimal  attehtibh  given  to  contract  compliance  rffbrts  by 
^encies  that  viewed  such  e^rts  as  unrelated  to  their  overall 
missions.  Sanctions  for  violation  of  the  brder  were  rarely  imposed. 
TTie  Office  of  Federal:  Contract  Compliinoe  was  slow  to  develop 
pblicy  on  such  important  issueis  as  employee  selection  proceduirfes, 
sex  discrimihiatidh,  and  retrbactiye  relief.  ; 

As  the  Commission  wrote  to  Secretary  Donovan  upon  his  confir- 
matibn,  we  have  noted' many  imprbveihehts  in  the  contract  compli-^ 
ance  program  in  recent  yeara.  A  major  achievement  was  the  1578 
cbnsblidation  of  the  progrfiun  into  the  Department  of  Labor.  The 
Office  of  Federal -Contract  Compliance  worked' hard  tq^  make  suc^ 
cessfiil  tjie  transformation  J&bm^Tegulator  of  other  _decen traJi^S 
regulators  to  the  sole  agency  responsible  for  enforcing  the  order^ 
Th©  D^jp^rtm  also  sbiight  tb  change  transferred  staff  mem- 
bers'varied  approaches  to  enforcing  the  order  into  a  uniform  proc- 
ess. Tojp  Departmeiit  of  bjEficikls  provided, ^1^^^  ' 
port  knd  strong  leadership  in  molding  the  contract  compliance 
efforts  into  a  consistently  enforced  program.  Initiation  of  a  new 
cbmprehensive  training  prdgi-am,  issusuice  of  a  cdihpliahce  manual 
and  careful^development^  of  vitel  regulati(ms  such  as  afflmsatiye 
action^  piwedu^           been  esseiitial  elem^^^ 

ress  in  improving  this  civil  rights  function  of  the  Federal  Gover- 
iiieht.  ,  - 
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At  this  time,  however,  the  Commission  is  becoming  incre^ingly 
cbricerried  about  prospects  *for  a  reversal  of  this^pro^ess,  Bu^^ 
reductions  in  the  contract  coimpliance  pro^am,^aa^ 
noted,  pose  a  threat  to  the  abilitV  of  the  Office  pf  Federal  Contract 
Compliance  Programs  to  carry /Out  its  mandated  responsibilities. 

The  downgrading  of  the  Employraent  Standards  Administra 
of  which  the  contract  compliance  program  is  a  part  could  further  . 
reduce  enfor^iement,  a  concern /we  conveyed  to  the  new^Directo^^ 
the  Office  of  Federal  Cdhtfact/Compliance  Programs,  Ellen  bhon^ 
upon  her  appointment.  We  ar^  also  disturbed  by  recently  prop^^ 
regulatory  chanj:es  in_  the  ./Federal  contract  compliance  ettprt 
which,  if  adopted,  would  seric^sly  narrp^Y  the  contract  compliance 
program's  scope  and  weaken  its  affirmative  action  requirements.. 

For  example,  _the  Departriient  of  Laber  is  proposing  to  raise  the 
coverage  thr^shoTdJor  developing  ^nd  maintaining  written  affirma- 
tive action  programs  and  would  tHus_  eliminate  thousands  of  i:on- 
tractors  frpm_this  riequirement.  Other  planned  revisions  include' 
eliminating  preaward  review  and  exemplting  certain  ccmt^^^^ 
from  compliance  reviews^  for  as  long  as  5  years.  In  addition^  _t_he 
Department  is  actively /considering  making  its  Office  of  federal 
Contract  Compliahce  Programs  adhere  to  a  policy  of  npt  seeking 
backpay  for  a  period  l<inger  than  ;2  yMi^^^I^ 
posed  revisions  would/ significantly  limit  enforcement  effpHs.,  As 
you  may  know,  the  Equal  Employment  Opportunity  Commission 
reportedly  has  raised/ important  substantive  objections  to  some  of 
these  proposed  changes.   ;  _     _   ,  _ 

This  Cbmmissidn  fully  supports  regulatory  revie\y_and^  reform. 
This  process  must  not  take  the  guis_e,  ihdwever,  o^stripping  civil 
rights  law  and  its  enforcement  of  authority  and  credibUity.   

i  will  be  very  happy,  Mr^  Chairman,  to  try ^  to  respond  to  your 
questions  or  questions  of  members  of  the  committee.  •  n  i 

Mr.  Hawkins.  Thank  you,  Mr.  Flernming,  for  your  very  excellent 

statement.   -      »      l  ' 

Mrs.  Penwick,  we  will  yield  to  you  first  this  time: 

Mrs.  Fenwick.  Thank  you,  Mr.  Chairman,    ^  r 

it  has  been  a  long  time  since  I  left  the  New  Je^sej^  committee  for 
your  Commission,  but  I  served  on  it  from  _the_  beginning  and^  was 
vice  chairman  under  your  jpredecessor.  Much^gopd  work  was  done. 

I  wanted  to  ask  you  something.  I  have  long:  had  a_hope  and  o^^if  ^ , 
that  one  of  the  mbst_  effective  things  we  could  do  would  .be  to 
require  that  ev^ry  single  Government  agency— and  we  would  have 
the  right  to!  db_that_ih  an  executive  agency— should  compose  § 
team  of  people  in  various  occupations  in  that  particular,  ^^^^ 
go  into  our  highjchodls  in  our.xsentral  cities  and  other jplacesand 
inform  the  children  of  the  requirements_df  each-occup        and  to 

encourage  thern  to  go  into  that  particular  field.  _ 

For  example  I  have  in  mind  a  truck  _driver,  a  lawyer,  a  nurse,  an 
accbuhtaht,  a  chemist,  a  doctor  if  there  is  any.  _In_  other  words  all 
the  variety  and  gamut  of  occupations,  and  by  the  composition^  ot 
the  team  it  would  indicate  that  these  occupatipns  are  open  to  ai^ 
would  like  companies  td_dd  it  as  welL  If  we  could  organize  riight 
tutoring,  after-school  tutoring  and  after-work  tutoring  through  this 
mechanism,  those  children  iri  the  high  schools  who  wanted  to  gp  op 
to  the  occupations  that  have  been  suggested,  could  sign  Up.  It  medi- 
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cine  mte1-ests  brie.. well,  w^^       doctor  explained  His  j)rbfessij3h, 
would  have  told  the  students  that  you' have  to  be  good  in  chemistry 
and  biology  and  English.     .  _  __ 

Do  you  see  what  I  mean?  How  would  something  like  that  strike 
you  as  an  evidence  of  practical  evidence,  a  concern?  I  would  like  to 
see  every  company  do  it. 

Mr;  Flemming.  Gongresswomah  Fenwick,  irr  cbnhectibn  w^Lth 
sbme  bf  the  desegregation  plans  that  have  been  put  into  operation 
in  some  of  the  cities,  business  concerns  have  adopted  certain 
schools  within  _thbse_  cities.  For  example  this  Has  beeii  done  in 
Boston.  The  fact  of  ±he  matter  is  Judge  Garrity,  the  Federal  judge 
who  is  respbrisible  for  the  dpe^egatipn  J)r^ 

that  in  hfe  plans:  Those  business  concerns  have  carried  on  activi- 
ties along  the  lin^  that  ybu  have  identified,  

I  think  that  it  would  be  po^ible,  ibr  example,  for  each  Federal 
regional  council  to  accept  responsibility  for  dew^  program 
with  the  relevant  Federal  agencies  ^  an  area  such  ^  Boston—- 
taking  that  again  as  an  illustratibri—tb  develop  cbmparable  rela- 
tionships with  the  schools  in  that  particular  area^ 

Mrs.  Fenwick.  I  have  not  made  myself  clear I  knbw  bf  sbme  of 
these  business  relationships.  They  get  the  guidance  counselors  to 
come  in  and  observe  and  jnonitor  a  job  interview,  so  thafs^he 
guidaihce,  cbunselpra  are^^^^^^  when  working  with  the  children  to 
advise  them:  That  is  not  what  I  mean.  ' 

You  have  tb  move  directly  to  the  childfeii.  You  have  to  by  visual 
evidence  convince  tkose-^llIOren  that  these  occupations  are  open  to 
male,  female,  Hispanic,  blacky  or  white.  I_db  riot  dee  any  re.^^^ 
why  Government  employees  should^ot  do  it  They-  are  all  paid 
employees  of  the  taxpayers,  and  I  see  rib  reaspri  why  they  should 
riot,  m  cboperation  with  the  schools,  move  in  this  direction.^ 

Mr:  FtEMMiNG.  I  think  ybu  have  a  very  interesting:  Jdea  aM  I 
thirik  it  is  an  idea  that  could  be  worked  on  and  developed  from  a 
practical  point  of  view,  both  iii  terms  bf  the  pi-ivate  sectbr  arid  the 
public  sector.         _    _  ^*  _ 

Mrs:  Penwick:  Are  there  any  other  ideas  that  ybu  might  have?  I 
knbw  the_flrie  prqgram_that  Prudential  is  doing  in  Newark  ^and.i 
am  told  tliat  it  is  good.  But  it  is  not  enough,  because  it  is  hot 
enbugh  to  just  let  the  teachers  see  it.  The  children  have  to  see  it: 

Mr:  EtEMMiNG:  i  think  basically  it  is  a  sound  approach. 

Mrsv  Fenwick^  Thank  j^b 

Thank  you,  Mr^  Chairman.  _  _ 

Mr.  'Hawkins.  Tharik  ybU,  Mrs.  Feriwick. 
•    Mr:  eiay?  -  :  -         '      -  - 

Mr.  Clay.  Tharik  ybu^^r.  Chairman.  -  : 

-  Mr:  Flemming,  in  the  Commission's  report  captibried  "Civil 
Rights,  a  National  Not  a  Special  Interest"  just  recently  issued  you 
stated,  and  i  quote:  __  _  

There  is  a  grave  danger  that  this  adrainistrMiojn'a_elSorts_io  balance  t^^^^^ 
cut  taxesr  and  expand  the  defenses  of  the  Jt^atLon. may  diminish  or  undercut  the 
Federal  Government's  respofasibUity  or  its  capacity,  to  fulfilLtJiat  responsibility  to 
preserve,  protect  and  defend  the  constitutional  rig 

Whati_  iri_ybur;  view,  a^  sdriie  of  th^  libely  ramificatioris  of  this 
administration's  apparent  decision  not  to  suppbrt  the  adequate 
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funding  programs  responsible  for  the  enf6rceiTi«nt  of  equal  oppor- 
tumty  Taws?      _  '      

Mr.  Flemming.  Congressman  Clay,  the  generalized  stetement 
which  you  have  quoted  from  bur. report  is  based  oh_  a  rafhe^ 
tailed  aifalysis'of  tjie  budget  proposals- first  of  all  ^  they  relate  to 
the  civil  rights  enforcement  agencies.  Chapter  3  of  the  report  deals 
with  the  Federal  civil  rights  enforcement  effort.  In  that  particular 
chapter  we  analyze  the  budget  proposals  for  each  one  6/  the  en- 
forcement ^encies.  Then  having  analjrzed  the  budget  prof)osals  for 
each  one  of  them,  we  do  arrive  at  a  cbhclusibn  which  we  set  forth 
on  page  il.   .    _  : 

There  we  state  that  our  review  of  five  major  6ivil  rights  ehfcrce- 
ipent  iM'bg-ams^  indicates  that  the  aldministratidn   proposed  redu 
tions  in  their  budgets  would  jeopardise  recent  efforts  to  improve 
Federal,  civil  rights  ei^^  activities.  The  rey^^     threaten  a 

significant  decrease  in  Federal  civil  rights  enforcement  efforts— a ^ 
decrease  that  may,_have  lon^^^^         consequence^       t>enM  o^the 
ability  of^he  Nation  to  implement  its  constitutional  commitment 

.  tq^ual  bpj[>ortu^^   ^    ^  

T 'The  reduction  in  Federal  civil  rights  enforcement,  resources  for 
these  _five^agenciesj_  the  fi^in_  7,|p0  in 

1981  to  6,766  in  fiscal  1982  is  likely  to^  limit  actual  enforcement, 
uhdercut  the  deterrent  effect  of  such  Jnforcemerit  by .  dirninishing 
the  credibility  of  potential  Federal  liability  and  reduce  technical 
assistance  for  those  who  would  imdertsU^^ 

.  voluntary  compliance  with  civil  rights  obligations. ,    '  ' 

But  we  did  hot  cbnfihe^bur  analysis  to  the  cml_ri^hte_  ehfpj-c^^ 

,  ment  igencies.  In  addition,  we  took  a  look  at  the  proposed  reduc- 
tibns  in  social  and  economic, prbgrams  which  in  btir  dy^dgnient  are 
directly  related  to  the  Federal  Government's  obligation  to  deal 
with  the  results  of ;  discriihihatibh,  both  peist  discriihiriatioh  arid 
present  discrimination.  ,  _  _ 

We  looked  at  the  budget  prpposalG  in  cpnhectign.with  the  Legal 
Services  Corporation,-  the  Elementary  ^nd  Secondary  Education 
Act,  the  Emergency  School  Aid  Act,  the  .Bilih^al  Eto^ 
the  Small  Business  Administratibn  programs^  the  Economic  Devel- 
opment Adrnihistratibh,  the  federally  assisted  1^^^ 
community  health  centers.  Comprehensive  Employment  Training 

Act^  the  CoEnmunity  Service  Administm^        _  •_   _v 

*  Having  looked  at  proposed  reductions  for  each  one  of  the  pro- 
grams, we  reached  sbme  overall  conclusions.  I  will  just  read  the 
final  pari^aph  of  our  conclusions:^ 

The  budget  reductions  for  or  abolition  <tf  prbirain  proposed  by  the  admiilfetration 
wil4  pose  barriers"  to"  the  fuifliim^ht  of  the  constitutional  promise  of  equality  ens- 
b<>died  in  the  Civil  War  aniehdihehts , arid  will  limit  the  ability  of  those- progfanis  to 
attain  the  cbhgressibnal  objectives  of  the  specific  legislation:  As  psst  Congresses 
have  realizisd  iri  their  delibjEj^tibris  over  these  pr<^ams,  the  solution  to  achieve  the 
Federal  mandate  of  both  the  Civil  War  amendments  arid  the  program's  specific 
legislation  is  to  make  these  programs  effective  or  replace  them  with  programs  that 
promise  greater  effectiveness.    ^ 

In  oUr  judgiheht  the  Civil.  War  amendments  jplace_^u  the 
Federal  Government  an  obligation  not  to  turn  its  back  on  pro- 
grams desigi^ed  to  deal  with  the  results  of  discrimmat^^ 
put  it  positively,  they  place  upon  the  Federal  Gpvemjpient  an  obii- 
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gatioiL  to  o|gn  jig  dg^  designed  to  be  r^ponsive 

"t04}ast  and  present  discrimination  plans.      _   _   

_Mr.jC|JCV,_te  deseribe  affirmative  action  as  a  ^ 
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ybii  mean  by  that?   ---[ 

Mr.  FtEMMiNG.  It  seems  to  m^  that  if  a  person  has  a  resppnsjbill- 
^  for  *^hiariaging  an  organization,  he  or  she  4s  going  to  set  son^e 
objectives  for  that  organization  and  she  or  Jie  is  gomg  to  soph  lec^ 
that  jiist  setting  the  objectives  and  telling  the  organization  about 
the  objectives  is  not  going  to  accoinplish  veryLmuch^^ 
..  setting  the'objectives,  it  is  going  to  be  necessary  to  set  some  naeas- 
urabie  goals  related  to  the  achievement  j)fa_  given  objective  and  to 
establish  a  timetable  for  reaching  those  goals.  ^  y 

Then  it  is  jnec^sary  to  deyejpp_  an_ac^     Program  which/yvill 
make  it  possible,  hopefully,  to  reach  the  gocd  within  the  time  set. 
^0ne  of  the  characteristics  of  the  action  program  js_thfi^^ 
duties_aBijsapoi^^  to  do  cer- 

' — tainthm^^hich,^  if  done^  wlljtnake  it  |>qs8ible  to  r^ach  the  goal. 
You  penalize  those  ^hb  do  not  discharge  those  duties  and  responsi- 
bilities and  you  reward  thpse_whd_dol._  _    _       _  _  / 

Now  as  we  see  it^  the  objective  of  equal  employment,  the/opening 
up  opportunities  for  mmprities_mid_wdm^  sbolild  be  an  pbj 
of  all  organisations^  public  or  private.  And  if  the  admmistratdr  of 
ah  brgahizatibhj  the  iei^n  wta^^  the 
organization  really  means  business  in  setting  that  objective,  if  she 
or  he  is  going. to  dpi  morejthah  iust  pay  lip  service  to  the /objective, 
then  of  necessity  she  or  he  is  going^to  use  tliis  management  topL 

ITie  administratbr  is  of  equal- 
opportunity  'and  is  going  to  set  some  timetables.  She  or  Jie  is  going, 
to  have  an  actibh  program  arid  is  gbinj  to  assign^duties  and  respon- 
sibilities ta  people  in  the  organization.  The  administrator  is  goui_g 
to  penalizelthpse  w^  disbharge  those  duties.  She  or^he  is 
going  to  reward  those  who  do.  _   ^  

If  the  admihistrator  does  this^she  or  he^  will  begin  to' get  resulted 

If  I  have  top  responsibility  for  a  Federal  agency  or  for  an  educa- 
tional ihstltiyLion--£md  I  have,  had  the  privilege  of  having  responsi- 
bility for  both  types  of  institutions  in  the'past^t  cj|n_tfij[k_all_  I 
want  to  about  waritirig  to  open  up  opportunities  for  njinoritiea  and 
women,  and  the  ]^ple  associate?  with  my  bt^miizati^h_wQl_lis^^ 
to  riie.  But  riothirij  will  really  happen  because  built  in  to  my  organi- 
zation, like  all  other  6rg£khizatibns,.will  be  iiistitutidriaLL  discririiiha- 
tiori.  •  ,     _  , 

Nothing  really  ^  is ;  going,  to  happehjiCLtil,  I  firi^^ 
business  and  set  some  goals,  some  timetables,  develop  an  actioh 
program,  assign  duties_ariA  J"isfK)risibilitie8  to  people,  and  makejt 
clear  that  I  ^m^  goingJ»  reward  those  v^ho  discliarge  those  duties 
and  responsibilities  effectively  arid  I  am  going  to  penalize  those 
who  do  not.  Then  i  will  begin  to  get  some,  results,  llien  J  y^^^ 
abie  to  oyercom^  this  institutional  discrimination  that  is  built  into 

my  organization.  '  -  *  r   i- -  .n,-  . 

This  updated  statement  on  affirmative  action  that  the  Commis- 
sion is  about  to  issue  to  which  I  refeired  in  n^  tegtimdriy  plac^^^^ 
great  deal  of  emphasis  on  ttie  fact  that  you  develop  an  affirmative 
"-Action  plan  which  is  tailored  to  the  kind  of  discrimiriatidri  that  is 
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bShg  practiced  wit^^^  ofganu»tidn  at  any  given  time.  So  it  ' 

becomes  a  management  tool,  a  management  tool  that  helps  you  to 
deal  with  the  issue  of  c^^  it  manifests  itself  within 

your  particular  organization. 

Mr.  CiJVY._Thank  yo|i,  Mr.  Chairman. 

W^.  Hawkins.  Mr.  Petri?  _ 

Jflr.  Pctrl  Ixi^yltp  Mrs._Fenwick.  ^  ^_   ^  

Mrs.  Fenwick*  AgainJ  Jxave  just  a  smaii  matter.  Are  you  respon- 
sibile  for  form  M-1?  No?  Who  does' that?_  J  _^  

A  small  busyiessman  sent  it  to- me.  Twenty-two  different  groups 
have  to  be  identified  in.  thisi.  including  Aleuts  and  Eskirnbs.  :^t  is 
riot  from  yduf  office,  right?  _ 

Mr.  Feemming*  No;  I  will  be  glad  to  check  it  for  you.  

MrSi  Fen  WICK.  It  is  form  M-1.  The  employer  was  desperate.  J 
think  there  were  actually  26  different  groups  in  all.  He  said, 
"What  do  I  do  if  sdmeorie  is  half  and  half.''  

Mr.  FtEMMiNG.  We  will  be  glad  to  check  into  that. 

Mrs.  P^iiwiCK.  T^  -          _  _  ' 

Mr.  Petri.  That  relates  to  my  questiorL  I  notice  on  page  5  in  . 
your  testimony,  you  indicated  that  a^oncrete  analysis  of  remedies 
will  most  effectively  eliminate  discrimination,  and  that  getting 
down  to  the  practical  aspects  _of_  the  problem  the  way  to^  get 
sdmething  done  rather  than  just  tallang  about  the  'problem '  in 
general,  terms.  _    _  _    __      _ 

Are  there  additional  categories:  that  should  be  the  subject  of 
.  affirmative  action  that  have  been  added^to  this  list  of  26?  _ 

Mr.  Flemming.  Our  statement,  as  you  indicate  suid  it  is  reflected 
in  my  testimony,  places  great  emphasis  oh  the  fact  that  you. take  a 
look  at_  a  specific  situation^  for  the  jiurpdse  of  determining  whether 
or  not  the  members  of  a  group  within  6  particular  orgahizatidh  ar^ 
really  the  yicti^ms  of  discrim  We  feel  that  you  ^ 
should  deal  with  it  on  a  case-by-case  basis.  We  believe  that  the 
prdblem-rernedy  _apprj3_ach  that  if  set  fdrth  in  bUr  jsro 
ment  on  affirmative  action  makes  a  lot  of  sense.  You  analyze  yolfr 
problem.  You  determine  what ^bur  prbblem  is.  

As  I  ha\^e  saijl  in  response  to  Congressman  Glay,  if  I  have  respon- 
sibility for  the  admihistratidh' of  a  Government  agency  or  pi  edu- 
cational institution,  if  I  analyze  my  problem  in  the  area  of  equal 
employment,  I  am  gdihg  to  cdhclude  wthdut 
have  gdt  some  problems  in  terma  of  both  past  and  present  discrimi- 
nation against  mernbers  df  the  black  cdmmum^  iniall  prbbabUity^ 
It  would  be  very  unusual  if  I  did  not  reach  that  particular  conclu- 
sion. Likewise,  I  will  reach  that  cdhclusidn  undolibte^^  in!  connec- 
tion with  the  Hispanic  community,  the  Asian-American  commuhi-— 
ty,_ and  the  Ameri<^  Indian  com   __  ^_   _ 

Now  I  appreciate  the  thrust  of  your  question  as  ,to  ^^ether^r 
not  there  are  members  of  ceitain  other  grdupsjthat  are  disciim 
nated  against  because:  they  are  members  of  the  groups.  But  I  think 
what  you  dd  is  to  analyze  your  prol)lem  to  de^'mme^  whether  or 
not  there  is  evidence  pointing  to  the- fact  that  members  of  a  group 
are  the  victims  of  discriminatidh,  If  there  k  that  problem,  then  y^ti 
devise  a  remedy  in  the  form  of  an  affirmative  action  plan  of  some 
kind  designed  to  deal  with  that  particular  prbblem. 
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Mr.  Hawkins.  Mr.  JFlemming,  I  iate  to  interrupt  but  there  is  a 
vote  pending  on  the  floor.  Twolbells  did  ring.  I  would  suggest  ^that 
we  take  a  brief  recess,  10  minufes,  not  longer.  Then  we  will  contin- 
ue the  questioning. :  The  vote  is  dn  the  Department  of  Defense 
authorization  bill  regarding  the  Use  of  Defense  personnel  for  drug 
arrests.  : 

The  subcbmmit^^  is  in  recess  for  10  miiiiites. 
_  [Eecess  was  taken.]                           '  - 
^^Mr^JjAwkiN^  will  come  to  order.  i  j 

Mi^  Eliiftming^  Lapolog^   again.  The  iO-minute  recess  was.  ex- 
tended because  yote_was_  pending^  but  apparehtl^^ 
not  that  close  to  it  and  we  wante^^to  accommodate  you  and  your 
time  schedule.  '    _    _  "  ^^^^^^^^^ 

Mr.  Washington!  I^hink  you  are  next  in  lifte>^  . 

Mr.  Washington.  Tl^ank  you,  Mr.  Chairman.  v   _  _ 

Directing  your  attention  to  page- 5  of  your  statement,  Mr.  Flem- 
ming,  at  the  bottom  of  the  peige  you  state:  "Discrimination  is  a  self- 
sustaining  process  that  will  pei^ist  even  in  the  abserice  of  inten- 
tionally dicriminatory,  conduct  unless  systematically  attacked." 

One:  of  the  Criticisms  of  the  affim  is 
that  it  has  conje  to  niean  something  different  from  its  stated  goal 
pf  eftufid  ppiwrtum^  Through  the  use  of  j|gals  amd_^ 

affirmative  action  has  coma  to  mean  equality  of  results,  the  pre- 
sumption ^that  every  selection  i)r(Kess_must  res^^^ 
match  between  the  race,  gender,  and  ethnic  opposition'  £ind  the 
appilicatibh  pool  and  the  cMdidates  selected. 

How  do  you  respond  to  this  criticism  of  affirmative  action?  It  is  a 
misconcepl^r  of  coui^.  It  is  devastating  in  its  use  and  it  has  got 
to  be  met  he^^d  on.  _  -       ,  ■ 

Mr.  Flemming.  It  is  a  miscbiiception.  In  bu^:  basic  statement  tb 
which  I  referred  in  our  testiindny  we  endeavor  to  deal  with  that  in 
depth.  1  go  back  again  tb  the  fact  that  we  believe  that  the  affirma- 
tiye  action  plM  sh^  in  direct  resjpons^  f^ct  of  discrm 
nation  as  it  exists  within  an  organization,  private  or  public  as^  far 
as  that^ is_cbncerhed_.  ^  

As  I  indicated  in  my^testimony  we  agree  with  the  current  regula- 
;tions  as_  far  as  _the__Execu^^  order  js  cphcern^^ 
'  require  an  analysis  of  the  work  force  in  order  not  jrat  to  come  up 
with  set*  of  statistics  but,  for  the  JJlurpbse  Mjiet^rmmmg^het^^ 
discrimination  exists  and  the  extent  of  discrimination,  in  that  par- 
ticular organization.    ^   '  

Thep  goals  and  timetables  should  be^et  for  that  particular  orga-. 
nizatibh  fpr  the  purpose  of  reih^yihg  the  past  and  present  discrim^ 
iriation  that  is  reflected  in  that  particular  organization.  You  do 
that  employer  by  eriiplbyer,  public  and  private  eniplbyer,  one  after 
the"  other.  It  ia  not  an  effort  to  irapbse  a  formula  on  the  entire 
Natipji  or  anything  of  that^nd^J_mean_a^^ 

the  entire  Nation.  It  is  an  effort  to  analyze  what  the  problem  is  in 

H  particular  brgahi^^^   j_  ,  

^ '  As  I  indicate<^in  response  to  ^  earlier  question,  if  ypu  anai^e  it 
frfflrikly,_  ybu  identify  the  fact  that  the  brgahizatidh  is^cq^rifrbiited 
with  the  results  of  past  and  present  discrimination.  Then  you,  as 
an  administrator  if  ybu  have responsibility  for  that  brgariizatidri,,. 
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develop  a  plan  design^  to  deal  with  it.  It  just  makes  sense  to  set 
some  goals  and  some  timetables.    .  _  — 

But  the  most  important  thing  is  that  ydu  develop  action  pro- 
gra_ms_de$ithed  to  reach  those  goals  and  you  assign  responsibilities 
to  people  in  the  organization  and  you  reward  th^^^ 
those  responsibilities,  you  penalize  those  who  do  nJ>t  and' step  by 
step  you  begin  to  get  results.  You  begin  to  root  but  the^esults  of 
past  and  jjrperit  discrimination:  ^  ^  ^  ^ 

That  is  the  objective  x)f  affirmative,  action,,  So^      of  this  other 
language  that  is_used_by  the  opponents  is  simply  an  effort  to  use 
code  words  on  the  part  of  persons  who  in  reality  do  not  want  to 
'  combat  dikrimination^_They_want  to  live  with  the  results  of.  it. 
They  do  not  WEtnt  to  disturb  the 'status  quo.  _  :_   

Mr.  Washington.,  Is  _th_e  tempo  of  the  times  such  that  the 
cdriservative  element  seems  to  be  gaining  some  sway?_iUthpugh  I 
do  not  think  it  is  a  mandate,  is  it  so  deepseated  that  we.  simply 
.  cannot  communicator  what  you^e  saykig  here  very  lucidly?  Are 
we  losing  the  public  reslatibns  fight?  _How_  can  we  get  this  across? 

There  are  a  lot  of  people  who  do  not  concede  your  basic  point  in 
No:  1  ^nd  that  is  that  there  is  a  probLem.lThey  do  not  jee  it: 
.  Mr  FiJ:mming.  No;  I  do  not  think  we  should  assume  that  we  axe 
losing  or  that  we  have  to  lose  what  you  refer  to^ 
relations  battle.  It  seems  to  me  that  we  have  got  to  keep  bringing 
out  on  top  of  the  table  the  facts  that  make  it  very  clear  that 
discrimination  d<>es  exist.  _  _  ^  

For  example,  aur  Bommissioh  put  but  a  couple  of  yeara  ago  a 
publication  called  "ScKual  Indicators  of  Equality."  in  the  area  of 
employment  the  indicator  was  the  wide  gap  in  the  unem_pl_oyment 
rate  of  minorities  and  wbrheh  as  over  against  white  maies^  The 
came  out  initially  in  iSm  We  pointed  out  at  that  time  that  the 
gap  that  had  existed  in  1960  still  existed  in  1978,  the  same  gap.  We 
updated  that  in  1979.  There  was  no  change.  _ 

Now  it  has  not  been  updated  since  then  bjit  I  am  sure  there  has 
hot  been  ^ny_substantial  change:  J  alwa^  hasten  to  say  that  that 
doesjiot  mean  that  minorities  and  women  haw  r^^^^ 
ties  for  emplpyinept  over  that  span  of  time.  But  what  I  am  talking 
about  is  the  gap  in  the  unemployment  _rate__betweeri  m 
women  and  white  males.  That  ^ap  has  remri:ned  the  same  over  a 
period  of -26  years.  In  our  judgment  it__has_remjiined  the  same 
because  bf_the_fact  that  discrimination  continues  to  be  built  into 
ihe  life  of  organizations,  both  public  and  private.   _ 

In  ojLir  affirmative  action  statement  I  -think  maybe  one  of  the 
contributions  that  we  are  making  is  the  facjt_thMwe  tij  to|o^^ 
the  fact  that  you  have  to  come  to  grips  with  institutional,  dibcrimi- 
nVition,  with  the  discrimination  in  that  brsanirato^ 
'  earlier^  as  an  administrator  I  may  not  be  in  favor  of  discrimina- 
tional may  be  in  favor  of  opening  up  equal,  emploSTne^^^^  oppOTtuni- 
ty.  But  i_f_I_jiist  say  that  and  do  not  do  anything  more,  if  I  do  not 
develop  and  put  into  effect  and^et  back  an  sdH^^ 
the  prganizatibri  will  beat  me  because  there  is  built  into  the  organi- 
zation the  results  of  past  and  present  discriminatiori.  - 
_  I  think_we  have  to  keep  workihg  aw^  at  that  and  not  give  up  pn 
it.  Fortunately  as  I  indicated  irt  my  testimony,  at  le^t  up  to  the 
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present  point  we  have  had  the  support  of  the  courts  on  this  and  i 
isee  rid  reason  why  that  shoUW 

In  factj  if  I  may  just  say  this,  pereonaily  i  have  the  feeling  that 
the  time  has  come  wh^^  shdiild  try  in  _this  empldyment^rea  t^ 
introduce  at  the  community  level  what  i  refer  to  as  a  community- 
wide  affirmative  action  prdgram.  I  wdUld  like  td  see  a  community 
identify  the  gap  between  the  unemplo3Tnent  rate^of  minorities  and 
women  arid  white  males.  Arid  I  wduld  like  td  see  the  pdwer  struc- 
ture of  that  cbrhrnunity^  both  public  and  private,  say  we  are  going 
to  close  that  gap  ^xyer  .the  ,next  year  or  so  by  2  dr  3  percentage 
pbints,^  whatever  the  case  rfiay  be.  And  in  order  to  close  it  we  are 
going  to  develop  and  launch  ari  action  program  in  dUr  cdmmUhity 
in  behalf  of  equal  ernplbyment. 

As  a  part  of  that  action  program  I  would  like  to  see  them  say  we 
are  going  to  get  back  to  the  enforcement  of  equal  employment  laws 
at  the  Federal,  State,  and  local  levels.  Also  the  program  should  call 
for  carrying  On_  a  crusade  to  get  rhdre  arid  more  employers  to 
develop  and  implement  ^affirmative  action^  plans.  It  should  recdg- 
nize  that  in  all  prcAabiUty:  s^  are  the  largest  single, 
employer  in  our  ^omrnunity,  g?id  shouldjnake  it  possible  fbr^mall 
business  to  be  serviced^  by:_a  cehtral_  affij-rnative  action  staff.  The 
media  should  be  urged  to  get  behind  the  plan:  Sponsore  of  the  plan 
should  try_  to  develop  pride  in  the  cbrnmuriily  in  making 
progress  in  closing  the  gap  between  the  unemployment  rate  of 
rriihorities  arid  wo^^    _an_d_white  males.  

I  think  those  are  the  kinds  of  things  that  wb  have  to  do  instead 
Pf  just  Jpendirij^^                  of  pur  time  dealirig  wth__^^^^ 
words  that  people  throw  at  us  who  do  not  really  believe  in  equal 
dppdrtuhity  ariyhd^^^^  td^et  on  the  pfferisiye,   

I  would  really  like^  to  see  some  people  get  interested  in  some 
cdmrxiUriitywide  afYi  prdgrams.   

Mr.  Washington.  Your  positive  position  is  encouraging;  Perhaps 
these  hearings  the  cha^^^^  will  help_laurich  the 

kind  of  thing  you  are  talking  about.  At  least  1  am  optimistic  to  the 
extent  that  we  should  try. 

M^.  FleMming.  Personally  I  am  delighted  that  these  hearings 
have  been  scheduled^  ' 

Mr.  Washington.  I  yield,  Mr.  Chairrnan. 

Mr^HAWKiNS.  Because  of  the  constraint  of  time,  Mr.  Plern- 
ming — I  understand  that  you  are  hard  pressed — the  Chair  will 
refrain  ftom  questions  at  this  time.  This  is  the  flrst  iri  a  series  of 
hearings,  ahd  we  wiU  tak^  advantage  of  your  generosity  by  inviting 
you^  back  some  other  time: 

Mr.  FjJ:MMiNG.  Mr  deU^hted  ^olu__are 

doing  this.  We  will  be  more  than  happy  to  work  with  you  and  witfi 
the  members  df  your  staff,  arid  I  will  be  glad  to  come  back  at  any 
time.  We  belieye  in  the  objectives  that  you  believe  in  aniwe  want 
to  do  everything  we  can  to  help  make  it  possible  fdr  dur  Natidn  td 
mbyey  forward  rather  than  back^vard  in  the  achievement  of  the 
objectives.  _  _ 

_  Mr.  HAwKiNS.  Tha^^  thanks  for  the  yeiy_  constructive 

suggestions  you  have  made  this  morning:  We  have  noted  them  and 
we  will  certainly  be  in  cdnstant  cdmrhunicatioh  with  you  and  your 


staff. 


88 


Mr.  FtEMMiNG.  Thank  you  very  much. 
..  ^&e"S£i"rt\  be  rekm^^ 

tirSz   piSsident  and  general  counsel  of  .the  Mexican  American 

^l^^Sfn^rtf— our  next  >^tne..  and  look 

"^WiWS^^-^  witnesses  Will  be  ^m^g^^ 
recbrd  in  its  entirety^ Wemight  suggest  to  the  witnesses  that  they 
simply  deal  with  the  higWights  of  their  testimony. 
~    Ms.  Martinez,  you  may  procefed. 

Ms.  Martinez.  Thank  you,  Mr.  Chairman. 
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— [The  prepared  statement  of  Vilma  Martinez  follows:]     .    ,. . 

Prepared  &f A-reiyiENT  _of  Vilma  S.  Martinez^  Pr^ident  and  Gen:era_l  Counsel, 
Mexican  American  Legal  Defense  and  Educational  Fund 

My  name  is  Vilma  s.  Martinez,  and  I  am  President  and  General 
Counsel  of' the  Mexican  American  Legal  Defense  and  Educational  Fund. 
MALDEF  is  a  national  civil  rights  organization  dedicated  to  the 
preservation  and  vindication  of  the  civil  and  constitutional  rights 
of  close  to  15  million  Americana  of  Hispanic  descent.  Currently, 
we  have  offices  in  San  Francisco,  Los  Angeles^  Denver,  Chicago,  San 
Antonio  and  here  in  Washington,  D.C.     For  the  past  several'  years, 
much  of  bUr  work  has  been  concentrated  ' in  the  areas  of  employment, 
education,  immigration  and  voting  rights.     Given' the  nature  of  our 
work,  we  are  keenly  aware  of  the  significance  of  the  issues  before 
this  subcommittee  today  and  appreciate  the  opportunity  to  testify 
at  these  hearings. 

There  is  growing  opposition  to  affirmative  action— "fueled  by  , 
a  Iac>;  of  Understanding  of  what  affirmative  action  is  and  why  affirm- 
ative measures  are  necessary  to  integrate' our  national  work  force 
and  educational  institutions.  r 

As  the  economy  worsens  ahd  Americans  fear  more  for  their  own 
economic  survival,  all  sorts  of  epithets  are  aimed  at  programs 
prcrviding  access  to  minorities.     Legislative,  regulatory  and  consti' 
tutibhal  proposals  opposing,  affirmative  action  have  emerged  to  threaterl 
the   future  access'  of  minorities  and  women  into  our  institutions  which, 
even  today,  17.  ye^irs  after  the  Civil  Rights  Act  of  1964  was  enacted, 
remain  the  ba&tioVi  of  white  America. 

We  are  deeply  concerned  that  support  for  affirtnative  action  at 

      _  __      _  __     _    _  _     ___    f  : 

the  federal  level  is  wavering  in  face  of  the  onslaught  by  employers  ' 

arguing  that  affirmative  action  is  burdensome,  expensive  and  divisive. 

Affirmative  action  is  an  essential  tool  in  the  national  effort  to 

provide  true  equal  employment . and  educational  opportunity  for  members 

of  groups  to  whom  it  ha)^  "been  denied  in  the  past. 

i  * 


We  opposfiuJiriy  weakening  of  our  •  national  cominitment  to  equal 
opportunities  for  minorities  and  women:     Specifically,  .we  oppose  the 
current  proposals  to  amend  or  alter  Executive  Order  11246^,  amend 
the  Civil  Rights  Act  of  1964^»  and  amend  the,  Constitution  to  prohibit 
affimativfi  action .     These  proposals  threaten  to  undermine  the  gains 
made  by  minorities  and  women  in  recent  years  and  are  a  smokescreen 
covering  what  are  essentially  efforts  to  return  to  old,  racist  modes 
of  behavior. 


I.     AFFIRMATIVE  ACTION. 

Affirmative  action  quite  clearly  is  a  matter  which  directly 
or  indirectly  affects  the  life  of-virtually  every  American.  Yet 
despite  its  pervasive  impact,  it  is  a  concept  which  is  widely  mis- 
understood.    In  the  final  analysis,  affirmative  action  is  a  collectio* 
of  race  and  sex  conscjioun  remedies  designed  to  ensure  -^that  otherwise 
fully  qualified  minorities  ar6  allowed  to  participate  in  those  insti- 
tutions in  our  society  which  have  historically  been  closed  J^o^  them.  -. 

Affirmative  action  implicitly  or  explicitly  uses  race,  sex  and 
national  brigjn  as  criteria  iri  decision  making .     The  particular 
affirmodtive  measures  used  by  a  school  or  emjslbyer  clearly  depend  on. 
the  nature  and.  extent  o£«the  discrimination  to  be  remedied.  We 
shbiild  be  clear  that  affirmative  action  is  ribt  a  system  of  inflexible 
quotas  or  other  mechanical  formulae  designed  tb  give  preference  to  ' 
minority  or  female  candidates  regardless  of  their  qualifications; 
affirmative  actibri  is  not  a  series  of  requirements  which  is  arbitrarily 
imposed  upon  employers  and  educational  ^institutions  wi*thbut  regard  to 

^Executive  Order  11246   (1965),  41  C.F.R.  Part  60. 
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their  past  history  vis'A-vis  minorities  and  women*    .Rather'^  it  is 
fundamental I y  a  remedy  to  redress  the  cbhtihuihg  effects  of  past  dis* 
crimination--a  temporary  measure  to  compensate  for  past  evils — and 

employers  or  educational  institutions,  which  have  a  balanced  and 
representative oworjc  force  or  student  body  heed  hot  ehgage  ^ih  affirmativ 
action  efforts.    ^Further,  the  need  for  affirmative  actiqn  is  triggered 
by  the  presence  of  discrimination  or  its* ongoing  effects. 

From  all  indicators,  discriminatibn  against  niihbrities  and  women 
has  not"^  been  eliminated  from  our  institutions.,    Clenrly,  the  current 
regulatory,  legislative  and  constitutional  proposals  to  eliminate  or 
ho&ble  affirmative  actloh  are  hot  the  result  of  bur  hatibhal  discriui- 
ination  problem  having  been  resolved  but,  rather,  have  come  about 
because  we  are  enterir.ij  aa  era  of  diminished  resources,  high  Unemploy*-* 
nient/'  and  ihpreased  cbmpetitibh  fbr  eiriplbymeht  and  education.     In  this, 
atmosphere,  it  is  not  surprising  that  active  contiideratiun  of  race  or 
sex  as  a  positive  factor  for  minority  or  female  candidates  has  been 
■viewed  with  trepidatibh  by  thbse  whb  cannot  claini  prbtected  status. 
But  it  is  surprising  that  so  many  people  have  adopted  the  mistaken 
view  that  remedial  action  resulting  in  wider,  fairer  competition  for 
scarce  bppbrtuhities ' is  detrJai|fltal  to  bur  sbcial  welfare. 

I  am.  convinced  that  wit^MB|he  affi^native  action  requirements 
contained  in  federal  laws,  the  participatioii  of  minorities  and  women 
wbuld     be  but  a  fractibh  bf  their  curreht  hisnbers  ih  bur  sbciety. 
The  legality  of  race  and  sex  conscious  remedies  which  have  led  to  the 
integration  of  minorities  and  women  into  our  institutions  can  no.  longer* 
'be  questibhed.   . The  United  States  Supreme  Cburt,  Has  cbhsistehtly  held 
that  the  consideration  of  race  or  ethnicity  as  one  of  many  factors 
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in' the  selection  process  is  pemiissibie. ^    Despite  Its  indisputable  ~ 
legality,  however,  affirmative  action  continues  to  be  the  subject  of 
con^derable  controversy^     Its  detractors  allege  that  it  is  inconsis- 
tent with  the  fundamental  principles  of  American  society;  that  its 
implementation  is  far  too  costly;  that  it  only  results  in  "reverse 
racism"  against ^White  males,     fibhe  of  these  arguments,  however,  will 
withstand  close  intellectual  scrutiny, 

II.     THE  UNPE^SjaASIVE  ARGUMENTS  AGAINST  AFFIRMATIVE  ACTION; 
'  "^PREFERENTIAL  TREATMENT"  AND  "REVERSE  DISCRIMINATION  •*  i 

-  !  •     ■      _    __  : 

Those' wh6  decry  the  current  use-of  affirmative  action  measures 
fail  to  comprehend  the  impact  that  hundreds  of  years  of  discrimination 
have  had  on  minorities,  'women  and  our  insi:itutions.  Affirmative 
measures  actually  try  ^to  change  a  status  quo  that  systematically  dis- 
favors minorities  and  women  to  an  open  system  th^t  provides  them  with 
eiqual  opportunities.     The  elimination  of  affirmative  action  would 
return  us  riot  to  a  mythical  world  where  all  were  judged  equally,  but 
rather  to  the  actual  American  past'  in  which  minorities  and  women  were 
always  under  severe  disadvantage  in  obtaining  positions  in  employment 
and  education* 


For  example,  in  Reg^ents  of  the  University'  of  California        Balcke , 
438. U^S.  265  {1978X,-the_Cour£  Seld. that^althoughTitle  VI  _ of  ihe 

1964  civil  Rights  Act  does  not  permit  the  use  of  ^   

quotas  in  the  admissions  policies  of  a  state^operated  medical -  school , 

that  statute  and  the  C6hstitu£iori_d6^  perm£t_fche_  consideration:  of 

race  or  ethnicity  as_one  of  many  factors  in  the  admissions  process. 

In  United  States  Steelworkers  y*  Weber ,  443  U.S.  193  (1979) *-the_  ■  

Supreme  Court  went- even  further,  holding  that  ,»Bcial  and  ethnic  quotas 
were  Permissible  Un^er  Title  VII  pf  the  1964  Civil  Rights  Act  where 
they  were  used -in  a  manner  which  promoted  the  integratiori-of-ari  em- 
ployer ^s  work-  force^  __Mos£_  recently^  _iri  FUllilO-7e  y.  Klutznick ,  the  _ 
court  upheld  the  constitutionality  of  a  provision  of  the  Public  Works 

Employment  Act  which. provided  that  at  least  10%  of . f ederal_f urida  ^ 

granted  for- local-publ ic  WorkS-must- be ^  used  by  state  or  local  grantees 
to  procure  services  or  supplies  frcftn  minority  owned  businesses. 
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_  J\  f JLixmo-t  i>te_actJ.on-J^--not_pref  erentiaJ—  .treatmeat-.  S  ena  tor 


Orrin  Hatch  at  hearings  on  his  proposed  Constitutional  amendment  has 
incorrectly  defined  affirtiiative  action  as  ''policies  arid  programs  which 
Record  preferential  treatment  to  individuals  based  upon  their  race, 
color,  sex  or  national  origin".     The  term  "preferential  treatment"  .:  / 
implies  ah  urifairhoss  iii  the  selection  process  aiid  fails  to  address  / 
the  fact  that  affirmative  action  is  needed  to'revise  a  process  that 
allocates  opportunities ^discriminatorily.     in  truth,  tpref erential 
treatment**  is  hot  what  niihorities  ahd  women  how  receiver  but  what 
white  males  almost  always  did  receive  In  the  past.'  / 

If  affirmative  action  were  truly  "preferential  treatment"  amounting 
to  discrimihatioh  agaihst  white  males,   the  lessehed  opportunities  for 
this  group  would  be  accompanied  by 'prejudice  or  bigotry  against  them, 
as  it  always  was  for  black,  Hispanic,  and  female  worker4.    This  is  * 
clearly  hot  the  case:  ho  ohe  argues  that  white  meh  are  physically. 


intellectually,  or  morally  incapable  of  holding  responsible  positions. 


The  Supreme  Court  has  explicitly  rejected  the  argument  that  action 

to  rectify  past  discrimihatibh  agaihst  mihoritieit  cary^^e  denied  ih 

order  to  preserve  white  workers*  expectations /based  on  past  discrim- 

4     -       -      -  -    -  -  -  .  -  -  _       ■    _  _  ,  , 

ination.      Courts  have  avoided  penalizing  white  male  workers  yho  were 

'  •  ;*•■■'*  ^ 

hot ^ respohsible  for  the  challehged  discrimihatibh.     Further,  vbluhtary 

aff imiative  actioh  programs  upheld  by  the^  Supreme  Court  have  benef ittieci 

Affirmative  actibh  has  beeh  attacked  by  its  oppphehts  as  being 

''reverse  discrimination".     This  fails  to  take  into  consideration  that 

 __  _   _  .  .   _._..__■.._/   ...    .._   i.  _  \ 

affirmative  measures  are  only  appropriate  where  there  is,  a  clear 


Franks  v.  Bowman  Transportation  Co.,  424  U.S.  747  (1976). 

^Uhjted  States  Steelworkers  bf  America  v.  Weber ;  443  U. 8^^193  U979), 

where.ah  employer'S-  Vbluhtary  af firraativie^actidri__traihihg  progtaun,   

directed  at  improving  the  skills  of  S0%  white  employees  and  50%  black 
employees,  was  upheld  by  the  U.S.  Su'Drein»  '^burt. 
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generally  hold  advantageous  positions;     Affirmative  action  does  riOt 
seek  to  establish' a  system  of  superiority  for  minorities  and  women 
or  to  stigmatize  White  males:     On  the  contrary,  afiirmative  action 
is  an  attempt  to  alter  a  process  which  has  historically  favored 
wl^ite  males -and  stigmatized  others.     Once  again,  let  me  emphasize  that 
affirmative  action  is  a  temporary  process  And  the  need  for  it  ends 
when, the  discriminatory  procesi  ends.     White  Sales  are  quick  to  protest 
that  they  should  not  be  penalized  for . oppression  wreaked  upon  minor- 
ities by  their  grandparenti  or  the  grandparents  of  others,  but  they 
are  not  as  quick  to  recognize  that  they  continue  to  benefit  daily  from 
those  past  acts  of  oppression.     Stripped  of  Its  rhetbtid,  the  -reverse 
discrimination-  theSe  is  basically  a  protest  against  being  forced  to 
compete,  on  a.  fair  basis,  with  members  of  groups  that  have  in  the 
past  been  excluded  from  the  competition  because  of  their  race  or.  sex. 

This  country  has  indeed  experienced  a  long  period  when  invidious 
racial,  ethnic,  and  s^-baied 'quotas  overrode  individual  qualifications 
That  period  began ito  come  to  an  end  in  the  1960 'i.     During  that  period, 
the  quota  was  zero— or  close  to  it— for  blacks ,  Hispanics ,  and  in 
many  cases  women,  and  not  io  many  years  earlier  sfinllar  maximum-  quotas 
applied  to  Asians,  Jews o'ther  nati6Sil**oiigin  minbrity  groups: 
Affirmative  actibh  seeks  to  Reverse  the  damage  done  to  our  society  by 
quotas  of  the  past  not  by  imposing  like  restrictions  on  white  males' 
opportunities,  but  by  lifting  arbitrary  barriers  to  utilization  of 
talents  that  have,  been  not  merely  overlooked  but  systematically 
suppressed.  -  As  Justice  Blackmun  aptly  Wrote  ip  the  Bafcke  decision. 
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—It  la  aomewhttt  :tronip;  to  t>aye,.ua^ao.  deeply  

^disturbed  over  a  program  where  rac^  ia  an 

eZemeht-Of.coDsciouaneBSf -and  ye£-€o-be   ^ 

aware  o£  the  fact,  as  we  are*  that  [inatitu- 
tibna  of  t*igher  learning .'.^hav^  given  cqn- 

ceded_pref erehce8-up_tb  a  - poiht-to^thoae  

poaaesaed  of  athletic  akillfj,. .tp..the_children 
of  alumni,  to  the  affluent  who  may  beatow 
fheir  latgi»se_oo-6he- institutions*, -and- 
those  haying  connections  with  celebrities , 
the  famous,  emd  the  powerful. ^ 


III.     AFFIRMATIVE  ACTION  GAINS. 


The  inbst  significant  shortcoming  of  the  critics  of  affirmative 
action  lies  not  in  the  illogical  subntance'of  their  arguments,  but  in 
their  apparent  ihaBildty  to  aee  the  lohg-rahge  societal  benefits  of 
race  and  sex  conscious  remedies.    Although  in  som^  cases  imperfect, 
affirmative^,  action  programs  have  become  a  valuable  tool  in  our  efforts 
.  to  build  a  fully  Integrated  society.    For  example,  in  a  s^udy  of 
affirmative  action  in  admissions  at  the  University  of  California  at 
Santa  Barbara,  Chicano  sociologist  David  Leon  found  that  in  1^65,  the 
riiimber  of  Blacks  arid  Chicarios  oh  that  campus  could  5e  counted  oh  thd 
fingers  of  one  hand.     By  the  1979-1980  fiscal  year,  however,  1,159 
minority  students,  or  over  7.4%  of  all  undergraduates  on  that  campus, 
had  entered  the  ihstitutioh  through  its  special  admisaioris  program. 
Similarly,  affirmative  action  programs  launched  in  1974  to  improve  the 
representation  of  Hispanics  in  California  state  employment  have. had 
significant  effects.     In  that  year,  Hispanics  comprised  less  than  5f 
of  California's  stane  emfiioyees.    The  latest  census,  however,  shows 
that  Hispanics  now  comprise  roughly  9.1%  of  such  state  employees 
(still  far  below  their  20%  of  California's  population  or:  17%  of 
California's  work  force)'; 
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•    AithoulfT  these  gain3~may:aPpear-mode3t,  their-value-should-not- — -- 
5e  underestimated.     Af f irmativr*  action  has  rbaultba-in  huinerous  social 
benefit^  due  to.Jhcreaiid  humberfl  of  n*inority  group  n«*ers  in  th^  work 
force.     For  example,  minority  wbrlceri  in  public-contact  or  public 
impact  positiohs-'have  increased  the  availability  of  linguistically 
competent  and  culturally  sensitive ; pulylic' service  workers  and  contact 
workers  in'private  industry.     They  i^ve  acted  aa  role  models  for 
minority  youth^  and  have  allowed  employers  to  obtain  a  aiverjity  of 
experience  and  viewpoint  Within  the  work  force.     Through  michanisms 
such  as  affirmative  action,  Hispanic  and  other  minority  group  members 
have  been  given  a  stake     in  this  nation's  societal  institutions ,  One 
need  only  recall  that  violence  and  turmoil  which  rocked  the  inner 
cilles  of  this  nation  during  the  late  I960'«  to  comprehend  that  such 
a  stake  IB  vital  not  only  to  the  well-being  of  our  minority  conariunitier 
but  to  the  welfare  of  our  nation  as  a  whole.  :  .  '  ^ 

^V.     eONTINUEb  NEED  FOR-  ?iFFIHMATlVE  ACTI<^. 

a 

Evin  if  one  chbses ,  hoWevef,  to  ignore  these  long-range  benefits, 

it  is  clear  that*  affirmative  action  must  remairi:  a  viable  concept  so 

lon§  as  racit^m  and  discrimination  continue  to  plague  bur  society,  and  ^ 

until  thi  vfounds  they  leave  haVe  completely  healed.)    Aa^  previously  . 

mentioned,  affirmative  action  is  primarily  designed  to  "remedy  those 

sobiet^I  Ills,  addressing  thejn  on  both  an  individual- and  ah  iristitu-  * 

tional  livii.     Aa  long  ai  these  problems  persist,  we  see  no  basis 

for  asserting  that 'the  time  far  race  and  sex  conscious  remedies  has 

passed.     Orice  again  Justice  Blackmun  makes  my  point  elbqueritly:  | 

I  suspect  that  Alt  -WQulXlje  impossi^ie  to" 
arrange  an  affirmative  action  program  in^a  - 

racially  neutral" way  and  have  it  successful _    '  .   

To  ask  that  this  be  s6_is  tQ  demand_the_impos-         -  - 
sibl^    In  order  tq  .cipt  beyond  racism,  .we  must 
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first  tak'J  account  of  race^  .Uiere.is.nO-other 
way.     And  in  order  to  treat  some  persons, 
.bquaiiy,  we  must  treat  them  differently,'- 


Clearly,   for  this  nation's  Mexican  American  people,  that      "  ^ 

_   _        -  •* 

moment •  when  "persons  will  be  regarded  as  persons,  and  discf imihatiori 
of  the  type  we  address  today  will  be  ah  ugly  feature  of  history"^  has 
not  yet  arrived.     The  tradition  of  prejudice  and  'discrimination  against 
persons  of  Mexican  American  descerih  is  deepIy-t;ooted  throughout  the 


and  Castaneda  v.  Partida^^  and  a  U.S.  Conunisaion  on  Civil  Rights  study^^ 
make  abundantly  c-lear,  systemic  discrimination  agaxrist  Mexican  Americans 
in  selection  of  jurors  and  all  aspects  of  the  administration  of  justice 
has  long  been  the  '^^^^^     Similarly,  segregation  in  public  accommodations 
and  facilitijss  has' als6i  been  commonplaced  "  '  ' 

In  employment,  i'discrimination  has  equally  been  pervasive.  For 
example,   f roilW  the  'l870 's  until  the'1960's,  copper  •mining,  companies  in 
Arizona  classified  laborers  of  Mexican  origin  as  "Mexican  laBor"  arid 
paid  them  uniformly  lower  wages  than  -those  paid  to  their  white  counter-, 
parts^     A  1930  study  conducted  in  Ca^fornia  found  that  jobs  in  which 
Mexican  Americans  tended: to  be  employed  were  primarily  seasonal  in 
nature,  had  little  .potential  for  advancement,  and  were  largely  in  un-  y 
desirable  locations.  The  large  number  of  federal  and  private  actions^^.^ 


^Regents  of  the  -Univ.  of  California  v.  Bakke,  438  U.S.  at  4'07. 
^Bakke,  438  U.SI-  at  403   (Justice  Blackmuh)  .* 

    ,    :   I  a 

There  the  Court  remarked: 

Eor  _maoy  years-,  -  children  of  Mexican  descen^t  were 
required  to  attend_segregated^school  for. the^first 
four  grades;  that  at'least  one  local  restaurant 
pfomihehtly . displayed- a-sigh  ahhouhcing  -  'Kb  Mexi- 
cans_Served '  ?  and  that  On.  the  court  house. 'grounds^, 
there  were  two  men's  toilets,  one  unmarked  and  the 
Other  marked  'Colored  Men'  and  'Hombres  Aqui. ' 

^^See  p. lb. 
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rtew  pending  uader  Title  VII  on  behalf  of  Mexican  American  workers 

shows  that  similar  discrimihatibn  practices  cohtihue  today. 

Educational  discrimination  has  also  been  an  accepted  fact  of 

life.  '  For  example,  Mexican  American  childreri,  until  relatively 

recently,  were  educated'  in  separate  arid  inferior  "Mexican  schools". 

 •_  _     •  ;:\  . 

A  1948  report  by  the  MejKican  Chamber  of  Commerce  Qf  Harlingen,  Texas, 

describes  one  such  Mexxcao  school  as  characterized  by  broken  windows, 

SitJ^s  without  light,  three  inch  cracks  i*n  the  side  of  tSe  Building, 

and  loose  ceilings  "just  eOaout  ready  to  fall*.     Additionally,  public  , 

schdcls  throughout  the  Southwest  did  little  to  adjust  to  the  limited 

English  language  skills  pf  many  of*  their  Mexican  Ajnerlcah*  pupils ;  ^ 

The  inferiority  of  Mexican  American  education  in  the  Southwest  is  not 

just,  a  historical  relic,  but^ 'receht  arid,  in  many  instamces,  a  present 

realitv.^^     Federal  courts  have  recently *?bund  such  segregation  in 

dozens  of  localities  across  the  ^ate  of  Texas,  including  ^ustin^^. 

El  Pasb\^,  Corpus  Christi^^,  Waco^^,  Lubbock^^,  Midland^^,  Uvalde^^, 

and  Del  Rio^^.  Just 'in  this  past  year,  a  federal  judge  who  surveyed 

^^"Mexican  Americans  and  the  Administration  of- Justice  in  the  - 
Southwest",  United  States  Commission  oh  Civil  Rights,  March-  1980. 
-  -  ?  . 

-iBiiinqual  Education) , 506  F. 


Supp.4b5  (E.D.  Tex.   19 81)  . 


^^grrrted  States  v.  Texas  Education  Agency  ^Austin  I  .S  .D. )  ,  564  F;2d 
162   (5th  Cir.   i^ll) ,  cert,  denied  443  U.S.  915  (1979). 


14^ 


V.  E3^l>ase  I.S>b.  ;   593  F.2d  577   (5th  Cir.  1979)' 


-'_^^Cis'heros  v.  Corpus  Christi  I.^.^. ,  467  F.2d  142  (5th  Cir..  1972)- 
(en  banc) . ^ 


^'^Arvizu  V.  Waco  I.S.D.  ,  495  F.2d  499   (5th  Cir.  197^* 

^^United-States-V^  Texas  Education  Agency  (Lubbock  I.S.D. )  , 
F"id  5la   (5th  Cir.  1979).  ~~, 

^^United  States  v.  MidlaHd  I-S.D.j  519  F.2d  6-0'(5th  Cir.  1975) 
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this  sorry  record  hrta  twice  concluded,   in' separate  decisions,  that 
the  State  of-  Texas  has  practiced  intentional  discrimihation  against 
Mexican  American  students  on  a  statewide  basis • 

Nor  is  the  history  of  segregation  of  Mexican  Americans  into  sep- 
arate schools  limited  to  the  State  of  Texas.     A  federal  court  i^truck 


down  intentional  segregation  of  Mexican  Americans  in  Orange  County, 

_    _  .  _        .  _  ^  22  _____  _   _  '..    23 

California  in  1946     ,  and  did  likewise  in  Oxnard,  California  in  1974. 

Federal  courts  found  that  Arizona  school  districts  has  ihtehtiohall^,  ■ 

 1       _      •   _  _   24 

segregated  Mexican  Americans  in  cases  from  Tolleson,  Maricopa  County 

and  Tucson. And  the  seune  segregation  Has  been  found  in  Colorado's 

largest  district  in  Denver. 


423  U.S.  1(534  (1576)  . 
.2  0 


United  States  v.  state  of  Texas^jSan  Felipe  del  Rio  Consolidated 

I :s :d ; ) ,  342  f.  supp:  24  (e.d.  Tex.  1971) . ^ 

 ^^.United  states  V.  State^ofc  Texas   (Gregory  Portland  I .  S^D-^j^ »   F» 

Supp:"    {E:D>-Tex.- 1980)^^  United---S£ates  V.   State  of  Texas  (Bilingual 
Education)  ,  506  5*.  Supp.405  (E.D.   Tex.   i9"81)  . 

22  -      -  -   ---  

Mendez  v . _  Westminister  School. District^ -64  F.  Supp.  544  (S.D. 
Cal.  1946),  aff'd.  Ibi  F.2d  774   (9th  Cir.  1947). 


Soria  V :  Oxhard  School  District,   488        Supp:   579   (C^d,  Cai: 


1974).,  aff'd.  ^       F72a  (9th  Cir.   197*4)  . 

^^GohzaXez  v.  Sheely,   96  t.  Supp.  1004   (D.  Ariz:   I96I) : 

25   -    -         -   — 

Mende^a  v.  Tttcgon— Sohoel— Bi3 trie t  No .  1 ^ ,  F.  Supp. 

(D.  Ariz.   1378),  aff'd.   623  F.2d  1338   (9th  Cir:  1980). 


The  ofadication  of  diacrlminatory  educational  practices  will 
not  okutomaticaiiy  produce  well-ediicatea,  well-aajus€ed  students.  The 
impact  of  these  practices  continues  .today  and  has  greatly  affeQted 

V-  -        .  -     -  ^  -  -  -  --   

Mexican  TVmericaris  as  they  frequently  do  not  have  an  equal  chance  to 

perform  well  on  non- job-related  writteri  tests,  may  speak  accented  or 

limited  English,   and. are  denied  bppgrtunities  on  these  bases. 

This  legacy  of  bigotry  and  discrimineftion  is  far  from  being  over- 

'  <5ome.     To  the  contrary,   recent  data  continues  to  reflect  the  relative 

deprivation  of  Mexican  Americans  in  our  society-     The  United  States 

Bureau  of  the  Census,   for  example,  reports  that  as  of  March  1979  the 

overall  unemployment  rate  for  our  nation  was  S . 1% ;   for  Hispahics,  it 

was  8.7%.     For  white  youths,  the  unemployment  rate  was  12.5%;  for 

Hispanic  youths,   Xt  was  17.2%.     In  1978.,   the  median  earnings  figure 

for  all  non-Hispanic  males  was  Sl2,3d(3;   for  Hispanic  males,   it  was  j, 

S8/900.     In  that  same  year,   the  median  earnings  figure  for  all  non- 

liiapahic  females  was  S5,300;   for" Hispanic  females,   it  was  $4,700. 

Where  Mexican  Americans  have  penetrated  the  work  force  in  significant 

numbers,   they  are  concentrated  in  lower-echelon  jobs.     Sadly,  even 

today,   over  20%  of  all  Mexican  Americ^ahs  continue  to  live  below  the 

    *  y  I 

poverty  level. 

We  Hispanics  have  :/earned  the  righ*t  to  affirmative  action  programs 

unfortunately — by  having  proved  in  court  that  we  are  an  oppressed 

minority  group  that  has  been  subjected  to  pervasiv.e  discrimination 

and  which  therefore  is  entitled  to  equal  protection  under  the  law. 

We  proved  this  first  in  1954  in  Hernandez  v.  Texas ,  where  Supreme^ Court 

Justice  Earl  Warren  held  that,  "Persons  of  M<?;cican  descent  constitute 

-    ^  ,  0 

a  separate  class  distinct  from  whites--."  and  we  are,  consequently, 

ontitled  to  the  aid  of  the  courts  in  securing  "equal  treatment  under 
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the  laws."*-*^     The  gains  of  the  last  decade,  although  tangible „  have 
not  been  sufficient  to  overcome,  the  prejudice  and .  discriminaticsn  which 
continue  to  permeate  bur  society.     We  must  come  to  understand  that  a 
decade  of  remedial  efforts  is  s'imply  not  enough  to  compehsate  for 
generation  after  generation  bf'bigatry  and  deprivation. 

In  light  of  this  situation,  it  is  clear  that  we  must  encourage 
and,   indeed,   in  miny  instances  require,,  the  coritihued  use  bf^race  and 
sex  conscious  measures  to-.prombte  the  integratioh  of  our  society.  If 
we  are  to  soliaify  a^d  build  upon  the  progress  of  the  last  few  years, 
we  must  guarantee  that  real  equality  must  remaih  our  gbii.     In  particul 
we  must  strengthen  those  elements  of  affirmative  action  which  have 
been  pivotal  tb  its  success  and  not  move  backward  by  diminishing  the 
effectiveness  of  current  affirmative  action  polibies. 
^^tfemgmiez^  v.  Texas,  supra  at  p.  479 
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V       T.FniSIATIVE  AND  ADMINISTRATIVE-PROPOSRLS  TO  ALTER 
t     etfflRENT  AFFIRMATIVE  ACTION  POLICIES. 

several  legislative  and  administrative  proposals  have  imerged 
recently  which  severely  threaten  the  future  of  affirmative  action. 

—  Sena£br_Orrin  Hatches  S.J.  Res.  41 ,  a^Constitutlohal^ 
■amendment  barring  the .enactment  or.enforcemeot.of ^Any_ . 

lawi  which  mikb  distlrictlQns.on  account  of  race,  color, 
or_na£iQnal_origin_and  prohibiting  the^use  or  any 
numerical'objectives  which  make  such  distinctions. 

—  C5ngressman.  Robert  Walker's  H-R-i466riamending^the 
Civil  Rights  Act  of  1964  to  prohiblt-Eederal  rules 
requiring  eropibyers-to_hIre  workers  or.schools  to  _ 
aamit_s£udenta  qo  the_basia  of  race,  sex  or  national 
origin;  and  to-bar  the  use  of  quotas,  goals  or  time- 
tables. 

—  Congressman  Paul  McCloikey  's  prbpdsal  £o_revise.  the 
Executive  Order  governIng_the  f ederal.contract  com- 
pliance program^o  sol  a's  to  ^reduce  drastically  the 
effectiveness  of  the  program  by  dimlnlshlng-the.. 
reporting  requirements  for  contractors,  severely 
Ilmitlng_fche  authority  to  impose  sanctions,  and 
stripping  the  Secretary  of  Labor? saiscre£ion^to^_ 
issue  rules  and  reguIa£I6na_Qr  to  establish  thres-  - 
holds  aha  reporting  procedures- 


the  number  wi.    - 

olds  for  basic  cbverage_arid_f or  submiasion. of  affirm 
ativo-ac£lQh  plans. _redefine_the  concept  of  under-  , 
utilization,  eliminate  pre-award  reviews,  and  lower 
standards  regarding  sex  discrimination.  • 

.These  proposals  are  an  outgrowth  of  the  widespread  miaunderstanding 
of  the  cbncept  of  affirmative  action.     Generally,  the  thrust  bf  these 
proposals  is  to- iliminate  br  greatly  minimize  current  affirmative 
action  efforts  in  the  public  and  private  sectbrs. 

I  wbuia  like  now  to  examine  these  proposals,  focusing  bh  the 
continuing  need  ta  utiiizb  gbals  ahd  timetables,  statistical  meaiures 
^^Executive  order  11246' (1965) ,   30  Fed-  Reg-  12319   {as  amended) 
2^41  C.F-R.  Part  60.   


5g^ 
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of  compliance,  apd^ voluntary  affitmative  action  programs. 
A»     Goai:3  and  Timetables. 

Each  legislative  ^hd  adroinistrative  proposal  cited  above  seeks  . 
to  prohibit  or  limit  the  use  of  goals  and  timetables  .We  strongly  support  the 
continued  use  of  numerical  goals  and  timetables.     Without  such  specific 
f  equif  emehts  f  affirmative  action  efforts  are  a  shiairi  and  useless  for 
enforcement  purposes.     Affirmative  action  cannot  rely  on  voluntarism 
only;  there  must  be  measurable  standards  to  evaluate  "good  faith" 
efforts;     Goats  arid  timetableis  are  the  primary,  and  often  the  sole 
mechanism  by  which  to  ensure  that  employers  and  educational  institutions 
are  held  accountable.  .Without  them,  the  well-meaning  will  be  left 
to  flounder  without  any  real  measure  of  their  progress  toward  integra- 
tion while  the  more  invidiously  motivated  will  be  allowed  to  evade 
their  responsibilities  by  hiding  behind  such  vague  standards  as  "good 
faith"  arid  "best  efforts"^ 

The  Department  of  Labor  has  reviewed  the  -status  of  minorities  and 
women  in  the  skilled  trades  and  has  found  that  unless  specific  affirmative 
action  steps— including  numerical  measures  of  progress— are  prescribed/ 
employment  opporturiities  in  the  trades  will  not  extend  to  the  minority 
and  female  work*  force.     Specifically,   the  Department  has  stated, 

"-ITlhe-Departmerit-of  Labor's  experieuGe  has  shown 

that  the  use  of  goals. and  timetables -ls_£he_mQ3£  

g-ffectiye  means  for  increasing  the  numhpr  of  women 
ahd-mihorlties  in  employment  areas  from  which  they 
hay epreyipusly  been  excluded_or  have_not_been__ 
represented  in  proportion  to  their  availability. 
Minority  participation  in  apprenticeship  and  in- 
dividual cons  true  t  ion  _  trades  jt  for.  . example  #_has__^- 
iricreased  measurably  as  a  result  of  the  minority 
outreach -program-and  the  .goals  and- timetables 
requirement^  under  29  C.F.R.  Part  30".  ~  . 

42  Federal  Register  52442   (September  30,  1977)    (emphasis  added) . 
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AbbUshihg  goals  and  timetables  .as  propbs^Wd  by  che  legislative 
and  administrative  prbpbsals  would  seriousl^  undermine  affirmative 
•action  efforts  throughout  the  nation!     Goals  and  timetables  must  be 
retained;     In  this  regard,  we  should  also' understand  ^hat  the  differenc 
between  "goals-  and  -qubtas"  is  more  than  merely  a  semantic  distinatibh: 
The  numerical  goals  to  which  I  refer  are" essentially,  targets  for' the  • 
Selection  bf  otherwise  qualified  minority  and  f^ale  cahQidates.    They  . 
are  not  rigid  formulae  v^hich  require  the  selection  of  protected  class  ; 
group  members  without  regarcJ  to  merit. 

Additionally,  we  stress  that  it  is  not  u^rialistia  to.expect 
that  any  given  work  for5c  6r  student  body  contain  a  representative 
sample  of  minor^ities  and  women.     To  the  contrary,  we  believe  that  iti^ 
a  society  free  of  discrimination  and  composed  of  individuals  .'^created 
equal"  in -im^te  abilities,     such  a  result  would  follow  as  a  matter  of 
course.     The  Supreme  Court  has  also  adopts  this  common-sense  view  iii 
internjtibnal  Brotherhood  of  Teamed  v.  United  States,   431  O^S.   324  ,1977 
"absent  discrimination,   it^s  ordinarily  expected  'that  nondi  riminat5ry 
hiring  practices  will  in  time  result  in ^a  Work  force  more  or  less  . 
ripresentatlv^^oE  the  Vdcial  and  ethnic  composition  of  the.  population 
in  the  community  from  whibh  implbyees  are  hired".     431  U>.S.  324,  340 

n.   20.'  ' 

B.     Effects  Standard.  :'j 

These' proposals  would^  alio  seek  to  alter  the  standarci  for  a  finding 
of  discrimination  by  requiring  -the  existence  of  ah  intent ■ to  discrim-  ^ 
in^te  on  the  Basis  If  race,   sex.  or  national  origin.     the  "effects^  . 
tist"  articulated  by  the  United  States  'Supreme  Court  in  'Sriggs  v.  Duke 


60 


55 


______  JO  _   

Power  Co.     ,  and  related  statistical  measures  of-  compjiiance  with 

federal  nondiscrimination  provisions  must  remain  the  cornerstone  of 

   .....  .       .    ..       .  ■      *  ^ 

federal  civil   riqh^  enforcement  efforts.     Discrimination  In  Its  most 

overt  forms  is  bccpmihg"  increasihgiy  rare  in  our  sociefs^.     Rather,  it 
now  more  commonly  manifests  itself  in  the  form  of  elaborate  selection 
criteria  ^and  procedures  ,  or  arbifcrafy  guall  f  ieafetnh  rules  ,\irhicK  oear 
ho  real  relatiohship  to  actual  job  performance.     The  end  reouit,  however, 
is  unmistakably  the  s:une--minorities  and  women  are  denied  available 
opportunities  for  jobs  in  which  they  could  perform  competently^ 

Given  these  realities  it  is  therefore  essential  that  the  "effects" 
test,  with  its  emphasis  upon  the  relative  statistical  impact  of  par- 
ticular practices  on  minorities  and  women,  remain  a  vital  part  of  bur 
jurisprudence;     to  impose  up>bn  plaintiffs  the  bu'rcien  of  proving  motive 
or  intent  in  this  era  of  sophisticated,  covert  discriminatory  practices-'- 
and  practices  of  facial  neutrality  But  devastating  racial  impact — would 
tantamount  to  repeal  of  many  federal  nondiscrimination  provisions. 

We  should  not  lose  sight  of-  the  fact  that  the  "effects"  test 
considers  more  than  merely  the  statistical  impact  of  a  given  practice 
upon  protected  c^ass  groups.     Even  those  practices  which  have  an 
adverse  impact  upon  minorities  or  women  can  be  utilized  where  an  em- 
ployer can,   in  fact,  demonstrate  that  the  practices  In  qXieotion  bear 
a  relationship  to  the  responsibilities  of  the  particular  position. 
As  such,   any  retreat  from  statistical  measures  of  compliance  would  not 
only  hinder  the  elimination  of  discriminatory  policies ,  it  would 
generate  no  real  benefits  for  ^femployers  and  the  business  community, 

3d--  -     -    _   :     ..   . 

 424^(1971);   "Effects  test"  is_ reiterated  in  subsequent 

Supreme  Court  opinions ,-e'. g ^ ,  -Dothard  v.   Rawlinson,  422  U.S.  321 
(1977) ;   Int'l.  Bhd._  of  Teamsters  v.   United  States,  supra . 
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on  the. contrary,    Lt  would  encourage  .employers  to  return  to  simple  but 
ineffectual  measures  of  v^ility  which  fail  to  accomplish  t^e  goal  of 
selecting  the  besc  qualified  individual  for  the  job: 
C,     Voluntary  Affirtnative  Action. 

Senator  ^Hatch's  proposed  constitutional  amendment  and^ongressman 
walker's  amendment  of  the  Civil  Rights  Act  of  1964  wbuld  make  voluntary 
affirmative  action  efforts  illegal  by  prohibiting  con^airation  5f 
race,  sex  or  national  origin.     If  affimative  action  is  to  remain  a 
viable  mechanism,  voluntary  programs  must  be  allowed  to  continue 
effectively^-indeed,   they  should  be  encouraged.    Voluntary  programs 
can  utilize  the  genius  of  the  private  sector  arid  can  reflect  the  , 
diversity  of  ear  industry,'  people/  and  regions  by  taiI5ring  programs 
to  fit  the  spicAfic  heedi  6f  the  situation.     The  Supreme  Court  gave 
great  latitude  tc.-.such  progr^i  in  Weber.     To  limit  affirmative  action 
efforts  to  those  instances  where  a  court  or  an  administratave  tribunal 
has  made  a  formal  findiKg  6f  discrimination-a  limitation  expriiily 
, rejected  in  the  Weber  deciiion-would  5nly  hinder  its  effectiveness. 
Essentially^  iQch  a  restriction  would  only  itifle  the  creativity  of 
socially  responsible  erapI5yers  and  educational  institutions  'while 
generating  needless  litigation  and  related  legal  proceedings, 
b.     OFCCP  Regulations >  .  *  • 

Congressman  Paul  McCloskey's  proposal  to  revise  ^xecutiv^"  Order 
II246  and  the  Depar^ent  of  Labor'i   (DOt)    proposed  revision  of  the 
regulations, gbverhing  enforcement  by  the  OFCCP  of  the  Executive  Order 
are  particularly  odious:     These  proposals  signal  an  abrupt  diparture  . 
from  our  federal  government's  4d-year  c5inmitment  to  ensiiring  nondiscrin- 
  31 

'  inatibn  by  government  contractors.  „ 


President  RooseveIj._j.-«^i««  ----- _-_    -e-^  - 

crirnin^f^^P  by  aovernment  contractors  in  1941.    -Since  that  time,_eight- 
P^esfd^n;^  have  supportid  the  program  and  contributed  to  its  development 
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iPiacrimlrjation  in  the  workplace  has  riot  been  eradicated^  Federal 
contractors  still  hire  and  assign .  minority  women  and  workers  to**  race - 
and-sex-segregated,  low-paid,  unskilled  positions,  and  still  restrict 
promotion  opportunities  for  miriority* arid  women  workers,  there5y  con-  » 
fining  them' to  the  bottom  of  wage  and  promotion  ladders.     Despite  this 
reality,  DOL  and  Congressman  McCloskey  are  proposing  a  reduced  program; 
which  relies  largely  on  self-mbnitbririg  of  contractors,  which  will 
riot  correct  discrimihatibn ,  and  which  will  be  viewed  by  contractors  as 
a  signal  for  iaacksliding .  •  • 

We  join  with  other  civil  rights,  wbmeri's  arid  labor  groups  in 

oppbjirig  these  proposals  to  alter  the  Executive  Order  and  the  OFCCP- 

The  following  elements  are  crucial  to  an  effective  enforcement  program? 

retention  of  Executive  Order  II246,  as  amended 

retention  of  goals  and  timetabies  in  affirmative, 
action  plans  to  ^measure  compliance 

rio  decreased  coverage  df  contractors 

continued  authorization  of  debnrinent  sanctipns_anc3. 
5ack  pay  and  other  retrospectivci  relief  requirements 

Current  regulations  require  contractors  to  prepare  and 'implement 
written  af f ijnnative  action  plaris,  (SAP's)  where  they  have  50  or  more 
employees  rahd  a  contract  of  $50,000  or  more-*^^  The  Department  is  con- 
sidering raising  the  levels  to  100  employees  and  $1  million  in  con- 

  33    _     .  . 

tracts.      While  estijnates  of  the  exact  impact  of  this  actiori  have  varied, 

32    - 

41  c.p.r;  56-1:40, 

 ^-^The  Departnierit '  s  exact  proposal  has  not  yet  been  officially 

adopted.  ^ 


/ 

/  ■ 
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we  firmly  oppose  ^  reduction"  in  the  nuinfeers  of  contractora  subject 
to  the  XAP  requifement.     There  is  no  justification  for  exempting  upwards 
of  7^%  of  fecieral  contractbrs  and  subcontractors  from  the  AAP  require- 
ment. •  .  . 

the  Feaeral  government  must  ensure  that  public  funds  not  Be  Aised 
to  subsidize  employment  discrimination . DOL's  proposed  action  is  in 
response  to  ejnployer /contractors '  active  lobbying  and  fails  to  address 
the  cbhtihued  h^ed  of  - minority  and  female  ^Floyees  for  prbtection 
against  discrimination. 

The  Department's  consideration  bf  a  proposal  to  rescind  the 
requirement  of  Backpay  and  other  retroactive  rilief  is  shbckihg.  ^Victims 
of  unlawful  discrimii.atibn  .Should  be  compensated.     Backpay  relief  is 
^n  essential  part  of  an  ciffective  federal  contract  Compliance  program. 
Ccntractbrs'   Incentive  to  .lot  discriminate  will  be  minimal  if  the 
backpay  relief  is' eliminated  .^^ 

There  are  numerous  other  proposed  prbvisibhi  which  would  alter 
the  c  event  federal  contract  compliance  program.     We  stiid  ready  to 
oppcic  any  dilution  of  the  existing  Executive  Order  and  join  other 
national  groups  in  this  effort. 
■  Conclusion 

I  ^  deeply  troubled  by  the  proposecJ  policies  anc3  regulatory 
changes  relating  to  af f irmati^ve  action  and  equal  employment  opportunity 
ehfbrcemeat.     We  believe  there  is  a  contiHued  Heed  for  aggressive 
affirmative  action  efforts  to  ensure  that  minorities  and  wbmen  are 
'       ^^Castillo"v;  Usery,   14  PEP  Cases ■  1240 ,   1250   (N.D.   Cal-  1976): 

35Albemarle  Paper  Cb:  -  v. -Moody.  _422  U  .S  .   405.  ..(.1975)   supported  this^ 
view.stating  "if;. employers,  f aced__only  the  prqspect  of  an  ^«3""'r Jj"^^^ 
order,  they  would  have  little- incentive  to_shun_practices  of  dubious 
legality.     It  is-the  -reaabnably-  certain  prospect  of  a  bacj,^^ 
thlt^  provides  the  spur  or  catalyjrt  which;  causes  employers -and-unions 
to  self  examine  anc3  to  self  evaluate  their  employment  practices  ... 
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v^^    accorded  equal   trentrnt-nt   in  oiy-  society:  '  the  prbbienis  which  affirma- 
tive action  was  intended  to  rcniody--fTe;judice  and  discrimination— are 
still  very  much  with  us,  and  so  long' as  they  remain.  We  se^  ho  reason  ' 
to  abandoij^what  has.   in  effect.  Become  the  one  workable  mechanism  in 
achieving  their  eliniihatibn.     We  would  not  argue  that -affirmative  action 
is  a  simple  solution  or, 'indeed,   that  it  is  a  perfect  one.  Ohdoubtedly^- 
it  has  resulted  in  instances  'in  which  employers 'and  educa^tional  institu- 
tions have  had  to  contend  with  unrealistic,  bureaucJflatic 'demands .  These 
isolated  instances,  however,   should  not  lead  us  to  lose  sight  of  the 
fundam^sntal  soundness  of  af Firrnati ve  action, _ 

Affirmative  action' is  necessary  if^^^^re  truly  to  fulfill  the 
American  *idea'ls  of  equal  opportune ty^^nd  full  admocracy.     The  best 
way  to  end  the  need  £6  consider  race,  hatibnal  origin  or  sex  in  .the 
parcelling  but  bf  bppbrttxnities  and  the  best  way  to  end  inequality  is 
;    to  give  all  people  the  opportunities  they  need  and  have  been  denied 
too  long.     Affirmative  action  is  the  only  devici  we  have  ^^o  acoompi:,ih 
that.     f*or  the- sake'  of  , all  Americans-'-it  must' not  be  abandoned' 

Statement  of  vilma  s.  martinez,  president  and  gener- 
al COUNSEL,  MEXICAN  AMERICAN  LEGAL  DEFENSE  AND  ^ 
EDUCATIONAL  FUND 

Ms.  Martinez^  For  the  past  several  years  much  bf  diir  Work  feas 
been  concehtrated  in  the  areas  of  emplo5Tilent,  education,  immigra- 
tion, and  voting  rights. .  Given  the  ^nature  of  dUf^  work,  We,  are 
k^nly  aware  of  the_signi_ficahce  of  the  issues  before  this  Subcom- 
mittee today  and  appreciate  your  invitation  to-testify  at  these 
hearings.    ' 

As  the  economy  worsens  and  Americans  fear  more  for  their  own 
economic  survival,  all  sorts  of  epitheta  are__aiined  at  p.rograms 
providing  access  to  minorities,  ibegisiative,  rtegulatoiy,^nd  constitu- 
tional proposals  dpppsing  affirmative:  actidn  Jiaye/  emerge  to 
threaten  .the  future  access  of  minorities  and*  women  to  our  institu- 
tions which,  even  today,  17  years  after  thh  Givil  Rights  Act  of  1964 
was  enacted,  remain  the  bastion  of  white  America. 

Affirmative  action  remains  an  essential  tool  in  the  national  ef-  ^ 
forts  to.  provide  tnie^  equal  eEnploymeht  and  educational,  opportuni- 
ty for  members  of  gfoups  to  whom  it  has  been  denied  iii  the  p^st. 
Wejyjpose  an^  cdnimitment  to  equal 

opportunities  for  minorities  and  women. 

-  Specifically,  we  dppose-th6_  current  prdppsals  td  amend  or  alter 
Executive  Order  11246,  amend,  the  Civil  Ri^ts  Act  of-1964,  and 
amend  the  Constitution  to  prdhibit  affiitnative _actidn.  These_^r(> 
pbsals  threaten  to  uriderniine  the  modest  gains  made  by  minorities 
and^omen  in  recent  years  arid  are  a  smdk-escreeri  cbveririg  what 
are  _esse[^ntially  _  efforts,  to  return  to*  bid  racist  modes  of  behavior. 
^  Affirmative  action  quite  clearly  is  ^  matter  which  affects  the 
lives  df  virtually  every  American,  yet  despite  this  pervasive  impact 
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it  is  misunderstood.  Affirmative  action  implicitly  or  explicitli^  uses 
race,  sex,  and  national  origin  ^  criteria  in  decisionmaking.  It  is 
not  a  system  of  inflexible  quotas  or  other  mechanical  fprrn^l^e 
designed  :to  give  preference  to  other  rhiriority  or  female  candidates 

regardless  of  qualificatioh^.  .        ^.   ,  ; 

I  am  convinced  that  without  the  affirmative  action  requirement 
contained  in  Federal  laws,  the  participation  of  minorities  and 
women  feould  be  but  a  .fraction  of  their  current  numbers  m^our 
society-  The  legality  Of  race-  and  sex-conscious  .remedies  which 
have  led,  to  the  integration  of  minorities  and  women  into  our 
institutions  can  no  longer  be  questioned.       ^  _ 

The  U  S.  Supreme  Court  has  consistently  held  that  iJie  consider- 
ation of  race  or  ethnicity  aaone  of  the  many  factors  in  the  selec- 
tion process -is  permissible.  Nonetheless  affirmative  action^  cbntin- 
ues  to  be  the  Subject  of  considerable  controversy  Its  detractors 
allege  that  it  is  inconsistent  with  the  fundamenta  prmeiples 
Amirican  society,  that  its  implementation  is  toa  costljt,  tnat  it  only 
results  in  reverse  racism.  But  none  of  these  arguments  can  with- 
stand close  intellectual  scrutiny:  ^  .  i=  I  4.  4.™™f 

Let  me  at  least  address  two  of  these:  the  preferential  treatment 
an*  the  reverse  racism:  Preferential  treatment  implies  an  unfair- 
n^s  in  the  selection  prbcep  arid  fails  to  address  ihe  fact  that 
affirmative  actiori  is  needed  to  revise  the  RrQcess  that  allocat^ 
opportunities  discriminatoIrUy.  Affirmative  action  me^ures  actual- 
ly try  to  change  the  status  quo  that  systematicalbr  disfavors  minor- 
ities and  women  to  an  open  system  that^jprovides  them  with  a ri 
equal  -dpjDortunity.  The  eUmination  of  affirmative  action  ^wouM 
return  us  not  to  a  mytliical  world  where  aU_axeja4gedequally  but 
rather  to  the  actual  American  past  in  which  tniridnties  and  women 
were  always  under  a  severe  disadvantage  in  obtaining  positions  in 
eriiplbyirierit  and  education:  ,  , 

Affirmative  action  has  also  been  attacked^ by,  its  opponents  as 
being  reverse  discrimination.  This  fails  to  ..take  into  consideration 
that  affifmativeJmeasures  are  only  appropriate  ^here  thexe^i?  a 
clear  undcrrepresentation  of  minorities  or  women.  This^cou^^ 
has  inaeed  ex/enenced  a  long  period  when  invidious  racial-,  ethnic-, 

nnd  sex^based  quotas  overrode  individual  qualification.  .  . 

t"AffirnSve  action^peks:  to  r^^^  damage^done  to  pyr  sc^^ 

^ty  by  quotas  of  the  past,  not  by  imposing  like  restnctions  on  white 
fcSles' opportunities- but  by  lifting  arbitrary  ^barriers  to^  utilisation 
'^tlleritS  that  have  not  merely  beeri  overlooked  but  systematically 
suppressed.^  significant  shortcomirig  however,  of  the  critics  of  af- 
firmative action  lies  «ot  in  the  illogical  substance  of  thfeir  argu- 
ments  but  in  their  apparent  inability  to  see  the  long-range  societal 
benefits  of  race=  and  sex-conscious  remedies-  ^  though  m  some 
:  cases  imperfect,  these  programs  haVe  become  a  valaabl^ol  m  out 
efforts  tb  build  a  fully  integrated  society. 

Although  these  gains  are  jiiddest,  their  value  should  not  be  m- 
derestimlted.  It  i^  through  mechanisms  such  as  aftirmatnre  artion 
that  Hispanics  and  other  hiiriOrity  group  members  have  bee^  giyen 
a  stake  in  this  Nation's  societal  institutions,  One  need  r^nly  reca^^^ 
-  that  violence  and  turmdil  which-Tocked  the  ^mner  c^^^ 

Nation  during  the  late  1960's  to  comprehend  that  such  a  stake  is 
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vital  riot  only  to  the  well-being  <^^^       minority  cbmmiiriities  biit  to 
the  welfare  of  our  Nation  as  a  whole.  |  _ 

Even  if  one  chdoj^,^  1^^^^  Jg^iore  these  Ipng-r&^^benefitsj 

it  is  clear  that  affirmative  action  must  remain  a  viable  concept  so 
I^^ng  as  racism  and  d iscriminatiqh  (^ntinue  to  _glague_  our  society, 
eiearly,  for  this  Nation'^  Mexican  Americsm  people  the  tradition  of 
preyjidice  and  discrimination  throughdiit  the 

Southwest  and  Jn deed  throughout  the  country: 
__'As  the  Supreme  Cdu^  decisiphs  make  abundantly  clear,  sys- 
^temic  discrimination  against  Mexican  Americans. in  selection  of. 
iurors  and  all  aspects  of  the  adiriihistratidh  of  justice  has  long  been 
the  rule.  Similarly,  segregation  in  public  accommodations  and  facil- 
ities has  also  been^^cpmmbnplace. 

^  In  employment,  discrimination  has  been  pervasive.  Educational 
discrimihatibri  has  also  been  am  accepted  fact  of  life.  Federal  courts 
have  found  such  segretatSn  in  dozens  of  localities  throughout  the 
State  of  Texas  including  Austin,  El  Paso,  Corpus  0hristi,  Waco, 
Lubbock,  Midland,  Uvalde,  fiUnid  Del  Rio.     '   J 

But  the  history  of  segregation  of  Mexican  Americans  into  sepa- 
ratfe  schOTls  is  not  li^  to  Texp.  A^PMlral  court  struck  dpw^ 
intentional  segregation  of  Mexican  Americans  in  %:^dige  County, 
Calif.^  in  1946  Jmd  like\rae  in  1974.  Federal 

courts  have  found  that  Arizona  and  Colorado  school  districts  have 
al^p  inteiy:ipna_l_ly_s^  Mexican  A^  r 

ThisJegacy  of  bigotry  and  discrimination  is  far  from  being  over- 
come, To  the  cphtrary*  recent  data  cited  ih  my  testimony  continue 
to  reflect  the  relative  depravation  of  Mexican  Americans  iii  our 
society.    _____  .         '  '  • 

Mr:  ILiWKiNS.  Ms.  Martinez,  may  I  inteiTUpt? 

Ms.  Martinez.  Yes,  sir. 

Mr.  HAWiaNS.  We  do  have  a  series  of  J)ells  that  are  begiririirigrto 
ring  again.  There  is  a  vote  pending  in  the  House.  This  time  jet  me 
try  to  confine  the  recess, to  5  minutes.  We  will  return  jiist  as 
quickly  as  possible. 

_I  *^  r^sh  oyer  y^^  well 

prepared  amd  well  stated.  With  your  indulgence,oat  this  time,  the 
subcqmmitt^  will  stand  in  recess  for  5  minutes.  We  will  return  , 
just  as  quickly  as  possible,  ' 

Thaurik  yoii.    ' 

^  pRecess  was  taken.]_ 

*  Mr.  Hawkins.  Ms.  Martinez^  you  ma^J)^^^ 
Ms.  Martinez.  Thank  you,  Mr.  Ghairman.  ^  , 

Let  me  ridw^  tp_iiveral  Jeg^ativ^^  Hdniii|is- 

trative  proposals  which  have  emerged  r^en^y  and  whith  severely 
threaten  the  future  of  aff1rm£idv^  ^  aptf  ydSinJ:  abnou^^ 

tor  Hatch'sL  constititional  amendmeitt,^  Congxessman  Walker's 
amehdment  'to  the  Civ^^  Q^ngjessman  McClps- 

key's  proposal  to  revise  the  Executive  order  governing  ±he  Federal 
contract  cdn^^^  Department  of  Lkbbr's  prcH 

posed  revisions  of  0FGGP  regulations.  * 

Generally  the  thr^  ^  eliminate  or  givea^^^ 

minimize  current  affirmative  action  efforts  in  the  public  and  pri- 
vate sectors.  I  wotild  like  to  examine  thele  proposals. 
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•  Each  legisiative  and  administrative  Jrdppsal  cited  seeks  to  pro- 
hibit or  limit  the  use  of  goals  and  timetables^  We  strongly  support 
the  continued  use  of  numerical  goals  arid  timetables.  Without  them 
the  well-meaninj  will*  be  left  to  flounder  without  any  real  measure 
of  :their  progress  toward  integratioir^hil_e_J_he_  more  invidi^^^ 
motivated  will  be  allowed  to  evade  their  responsibilities  by  hidmg 
behind  such  vague  standards  as  good  faith  and,  best  efforts. 

These  proposals  would  also  seek  to  alter  the  standard  for  a 
firiding  of  discrimination  by  requiring  the  existence  of  an  intent  to 
discriminate  on  the  basis  pf_  race,,  sex/ or  national  origin.  The 
effects  test  articulated  by  the  U.S.  Supreme  C^urt  in  Griggs  v. 
Duke  Power  Co.  and  related  statistical  jneasures  of  compliance  with 
FederALnondiscrimination  provisions  must  remain  the  cornerstone 
ofJ'ederal  civil  rights  enforpemerit_  efforts.  _  - 

Discrirriihatidn  in  its  most  overt  forms  iS/*ecoming  increasingly 
rare  in  our  society.  Rather,  it  is  now  molreX^mmdnly 
t"he  form  of  elaborate  selection  criteria  and  procedures  or  arbitrary 
qualification  rules  which  bear  no  real  relation  to  actual  job  perr 
formance.  The  end  result,  however,  is  unmistakably  the  same. 

Minorities  and  women  are  denied  available  opj^brtunities  for  jobs 
in  which  they  cbuld  i^rfdrm  competently.  Senator  Hatch's  amend- 
ment and  Congressman  Walker's  amendment  would  mak^ volun- 
tary affirmative  action  efforts  illegal.  Volunteer  programs  must  be 
allowed  to  continue:  indeed  they  should  be  encouragedi  Vghintary 
programs  can  utilize  the  genius  of  the  private  sector  and  can 
reflect Ihe  diversity  of  onr  industry,  people  and  regions  by  tailoring 
programs  to  fit  the  specific  needs  of  the  situation. 

The  De^artriieriL  of  Labor  and  Gongressman  McCloskey  are  gro: 
posing  a  reduced  program  which  relies  largely  on  self-monitoring^f 
contractors  which  will  not  correct  discrimination  and  which  will^e 
viewed  by  contractors  as  a  signal  for  backsliding.  JVe  oppose  this 
because  Federal  cbritractors  still  hire  and  assign  minority  women 
and  workers  ±o  race-  and  sex-segregated  low-Mid  uns^^ 
tions  and  still  restrict  prdmotidn  opportunities  for  these  workers. 

In  closing.  I  am  deeply  troubled  by  the  prpposed_i)dlicies  and 
regulatory  changes  relating  td  affirmative  action  and  equaLein- 
pldyment  enforcement:  We  believe  there  is  a  contmued  nf^ed  for 
aggressive  affirmative, action  efforte  to  ensure  that  minorities  and 
wdrrien  are  accorded  equaLtreatment  in  our  society.  

The  problems  which  affirmative  action  was  intended ^^:o  remedy,, 
prejudice  and  discrimination,  are  ^till  very  much  with  us  and  so 
long  as  they  remain,  we  see  rid  i^ea^ori  to  abandon  what  has  in 
effect  become  the  one  workable  mechanism  in  achieving  their 
elimination.      ^  _  __•   _         ,  ,  , : 

We  do  not  argue  that  affirmative  action  is  a  simple,  solution  nor 
indeed  that  it  is  a  perfect  one.  Undoubtedly  it  has  resulted  in 
instances  in  which  employers  and  educational  institutidns  have 
had  to  contend  with  unrealistic  bureaucratic  demands:  These  iso- 
lated itistan^^es,  however,  should  not  lead  us  td_  lose  si^ht  df  the 
fundamental  sdundriess_df_affirmativ  action:  For  the  sake  of  all. 
Americans,  it  must  not  be  abandoned. 

Thank  you.  4  

Mr.  Hawkins:  Thank  you,  Ms.  Martinez. 
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In  ydUr  prepared  statement  you  discuss  the  validity  of  goals  and 
timetables.  Do  you  consider  that  there  are  any  realistic  or  effective 
alternatives  to  such  goals  aiid  timetabies?  In  other  words  do  you 
see  any  means  of  eliminating  thern  or  providing  any  alternative 
that  would  be  as  effective?  _  _ 

Ms.  Martinez.  That  is  the  question  of  course.  I  do  not;  see  any 
that  would  be  as  effective  and  as  ^air.  There  are  alternatives:  One 
can  abandon  them  in  favor  of,  as  I  have  said^,  gfiod  faith  efforts  but 
then  one  is  left  with  the  question  of  what  is  g'>od  faith  instead  of 
sdmething  that  is  measurable.    i  _  _  * 

Mr.  Hawkins.  How  would  you  determine  what  is  good  faith,  by 
what  process  if  you  relied  oh  i^^    _    _     '_ 

Ms.  Martinez;  !  am  suggesting  that  I  would  not  know  Jiow  to 
determine  good  faith  and  that  jiuit  should  Ipojc  at 
results.  This  is  precisely  ;vhat  the  numerical  goals  and  timetabies 
permit  us  to  do  and  jJermit  an  em  tb  do,  

I  think  it  i&  mutually  beneficial  both  for  the^  group  needing  the 
prdtectioh  and  the  enifjlpy e_r  _seekihg_td  prpy ide  that_  protect ioh  to 
have  a  clearly  articulated  standard  by  which- to  measure  success. 
Gbbd  faith  does  hbt_ provide  such  a  stahdard.  Nun^^  and 
timetables  ?!o:  For^that  reason  we  jvouid  continue  to  believe  and 
argue  in  the  validity  of  :rium^  timetables.  _ 

I  hasten  to  add,  Mr:  Chairman,  that  we  reaiiy  are  not  talking 
about  quotas. _We  are  talking  a^but  goals^nd  tim^^^^ 

Mr.  Hawkins.  Then  you  make  a  sharp  distinction  between 
gubtas,^  bri_  the  brie  harid^  arid  J:bals  and  yjrietables  on  the  otherj^  Jn 
terms-  that  one  sets  targets  and  the  other  is  .not  tied  down  to  any 
specific  standard.   ■     .  ^ 

Ms:  Martinez:  Exactly: 

Mr.  HA>A'j<iN  Je^slatiye  j)rbpbsals^  t  you 

have  analyzed  and  specifically  among  the  administration's  propos- 
als to  make  changes  in  regulations  or  to  propose^  rf  y isib^Sj^  have 
you  found  any  chan*^c  that  helped  those  who  claim  discrimination 
as  bppbsed  to  such  <::hariges  that  help  thqs^^  who  are  accused  of 
discrimination?  in  ochor  words,  have  you  seen  anything  positive  in 
ariy_  bfyie  proposals^  in  any  way  fe  in  force  the  case  of 

those  who  claim  discrimination? 

Ms.  Martinez.  I  have  tb  adrnit  that  I  am  afraid  that  I  do  not:  I 
think  it  would  muddle  the.  waters.  I  think  it  would  diminish  rights. 
When  ybu  are  looking  at  Seriatqf  Hatch's  pfdposals  for  example, 
we  could  not  h^^ve  voluntary  efforts  of  this  sort  that  Representative 
Fenwick  was  talki^ig  about  with  the  prior  witness.  They  would  be 
illegal  if  Senator  Hatch's  amendment  become  _  

When  I  lork  a*  the:  changing  of  the  standard  for  measuring 
d  i  sc r i  m i ri :  tibn  to_  use  ari  in te n t  stAndard,_  aga iri  clearjy^  that  is  riot 
croV; t'>  help  victims  of  discrimination  when  increasingly  this  soci- 
t^i  rias  hscgriie  more  subtle^  in  the  way  it  disnrimihates  agai  r>st 
:  'eopie.  When  you  look  at  some  of  the  proposals  baing  talked  about 
iri  decidirig  what  cbritractbrs  will  be  reached^  by  GFCO  ,  yoXi  are 
looking  at  I  think  doing  away  with  coverage'of  about  To  percent. 

So  again  I  do  riot  see  how  that  benefits  not  only  thc^  victirnis  of 
discrimination  but  the  society  as  a  v</Hole.  To  me  it  consiitute^^ 
very  clear  retrenchment,  3.  vorv  clear  message  to  thp  populace  that 
we  may  now  return  tb  bid  racist  mcv-^es  of  behavior,  because  I  db 
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riot- believe  we  have  had  this  mythical  world,  as  i  have  called  it,  of 

equality  of  treatmerit  under  bur  ]a^^     •_  ^. 

'  Mr  Hawkins.  Many  have  stated  that  other  immigrant  groups 
have  made 'it  without  affirmatiye  ac^^^^^ 

Mexican  Americans  or  those  of  Mexican  ancestry  cannot  also  make 
it  without  assistance.  What  answer  do  you  give  to  such  ah  argu- 
ment as-th^t?      -        _  _      _    '     1  _ 

Ms.  Martvinez,  The  answer  that  I  give  is  that  our  law  provides  Us 
with  the  opportunity  to  go  into  court  and  prove  that  we  are^  an 
oppressed^  discriminated-a^  the  pro- 

tections of  the  14th  amendnient  and  therefore  to  Help  through 
aftlrmatiye  action. 

I  am  unhappy  to  report  to  you  that  Mexican  Americans  have 
rndre  than  met  that  burden  dri  many  occasions.  In  a  case  called 
tiernandez  v.  Texas  in  1954.  the  U.S.  Supreme  Court  held,  and  I 
Quote:  "Persons  ^^^^^^  ]^exicah  descent^  a  separate  class 

distinct  from  white's  and  are  consequently  entitled  to  the  aid  of  the 
courts  in  securing  equal  treat  men  t  Under  the  laws.'' 

The  Gourtalso  noted  that,  and  I  quote  again:  'Tor  many  years 
children  of  Mexican  descent  were  required  to  attend  a  segregated 
school  for  the  first  four  grades  and  at  least.  ohaJocal  restaurant 
prominently  displayed  a  sign  announcing  *No  Mexicans  Served' 
and  on  the  courthouse  grounds  there  wBre  two  men's  toilets,  one 
unmarked,  the^  other  marked  Colored  Men  arid  Hombres  Aqui.", 
That  means  "men  here." 

It  is  this  type  of  discrimination  that  we  are  talking  about.  We 
are  not  talking  about  a  melting  pot  and  whet*her  di*  not  you  can 
find  a  job.  The  Mexicah-American  community  ^as  proven  in  court 
time  and  time  again,  whether  in  Hernandez  v.  Texas,  in  subsequent 
cases  such  as  White  v.  Registrar  challenging  the  at-large  method  ^of 
elect int^  State  legislators  ip  Texas,  or  most  recently  _this_  year 
United  States  v.  Texas  challenging  the  denial  of  educational  oppor- 
tunity on  an  equal  basis  to  Mexican-American  children  thrbughbut 
the  entire  State  of  Texas.  _  _  _  _   ^  ^ 

Timeapd^ime  again  we  have  prdye_n_that_we  are  an_  oppressed, 
discphffinatea^a  niinority -group  entitled  to  these  protections: 
■Tliat  is  what  t&  Jaw  permits.  That  is  what  the  law  requires.  I  am 
sorry  to  have  to  report  that  to  you:  . 

Mr.  Hawkins.,  The  sMternent  Js  made^  ahd_  J  think  it  has  been 
alleged  even  today,  that  these  iaws,  moreover  these  programs,  have 
not  worked.  Please  j:b_hsider_the^^  empldymerit 
has  not  been  closing,  and  the  fact  that  discrimination  is  still  quite 
peryasiye.  What  argument  would  ybU  offer  for  the  defense  of  these 
laws  and  programs  to  those  who  say  that  since  the  laws  have  hot 
worked,  as  exemplified  by  the  fact  that  minorities  and  women  are 
still  being  discriminated  against,  wh^  not  have  a  change?.         _  _ 

Ms.  Martinez.  I  would  argue  that  J  believe  they  have  woricei  if 
you  look  at  some  of  the  studies  that  I_cite_ih_rriy  tMtim^ 
sor  Leon's  study  of  admissions  at  the  University  of  California  in 
terms  of  minbrities*_  ac^^^ 

when  yon  look  at  the  work  force  of  the  State  of  California  and 
analyze  it_after_extehswe  affi  efforts  are  made  and 

you  see  the  very  real  differences,  they  are  modest  but  they  are 
differences. 
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They  prove  to  me  that  the  laws  are  woi^King  and  that  J;hey  do 
provide  a  hope  for  the  future.  I,  of  course,  have  to  be'  reahstic  and 
say  that  the  gains  truly  are  modest  because  in  part  we  are  in  the 
middle  of  an  economic  recession.  Of  course  that  is  true,  and  we  are 
not  going  to  see  the  rapid  happy  gains  that  we  mijght  see  if  we 
were  in  a  period  of  enbrmbus  ihdustrial  ahd  economic  growth.  We 
cannot  expect  to  see  that  Idnd  of  result  but  we  do  see  these  pro- 
grams as  working.      _  :    _  _ 

The  other  argument  that  I  would  malce  is  the  argument  I  have 
made  already  in  tem  of  ^vihg  people  a  stake  ih_  the  community,. 
People  must  feel  that  they  truly  belong  to  the  community^  that, 
there  are  ways  that_^^^  the  Nation  and  the  political 

leaders  will  permit  the  forrrrTition  of  the  community  of  interests: 
Affirmative  actiph  prpgramB  attempt  _tp_  dp  that  to  groups  which 
have 'traditionally  been  excluded  from  the  community. 
_  I  _th i nk  it  Ls  _ye ry  importan  v  to  giy e  vi>edjple_  that  stakes  to  _giy e 
people  that  access;  i  would  think  that  ewou  though  they  might  not 
be  as  _ef fecti ve  as  we  would  like  the^i  to  be,  we^  _need  to  have 
*  something.  And  until  sc^nehody  com*^L  m  with  a  proposal  that  looks 
like  it  has  tremendous  jpqte  for  suce^,  then  I  say  I  will  at  last 
keep  what  i  have  that  is  working,  _  . 

_  Mr.  Hawjcins^  Would  you  a  statement  Jhat 

full  employment  and  equal  employment  go  hand  in  fiand?  We  must 
have  both? 

Ms.  Martinez,  0f  course,  yes. 

Mr.  Hawkins.  TO  J'Du. 

Mr  Washington?  _ 

Washington.^  TO     ^ 

I  want  to  commend  you  for  your  statement,  Ms.  Martinez,  \rhich 
was  marvelous  but  also  to  commend  you  for  the  excellent  work  you 
have  done  in  fighting  for  the  extention  of  the  Voting  Rights  Act.  It 
once  again  illustrates  the  community  of  interest  between  blacks 
and  browns  in  this  coiintry.  I  think  that  community  of  interest 
should  be  made  clear  so  that  no  one  gets  cpnfuser]  by  where  we 
stand.  ;  , 

Clearly  as  I  see  it,  there  is  growing  in  this  country  an  attempt  to- 
divide  the  two  groups  from  their  cornnibn  goal  and  to  attack  each 
individually.  How  successful  it  will  be  will  depend  upon  the  leader- 
ship and  the  perspicacity  of  the  two  groups.  I  think  we-have  both, 
and  I  want  to  commend  you  for  that:        —  _  - 

But_  at_  any_  rate  I  Jtrphgly  belijve;  in  affir matiye  actional  f^r iod . 
But  some  are  saying  that  perhaps  affirmative ;  action  tools_  which 
are  designed  to  escala    br^e  up  the  ecpnomic,  lad^r 
appliied  as  rigorously  for  tatin  peoples  as  they  are  for  blacks.  I  can 
anticipate  ydiir  cbnimeht  biit  I  would  like  to  hear  it, 

Ms.  Martinez.  Yes.  I  would  like  to  respond  to  that  by  sharing 
with  yoit  our  history,  ou^ experience  in  Texas.^In  the  late  1960's, 
early  1970's  when  MALDEF  was  born  ^ye  went  into  cdjirt  in  Texas, 
Texas,  as  you  know^  is  a  part  of  the  Deep  South  and  had  mandated 
the  segregation  of  the  children  pf_ the  whi^^  cplored  races. 

We  argued  that  Mexican  American  children  were  now  entitled  to 
a  desegregated  educatidh  uhder^rpi^;n_ y.  B^^d  of^Educqtign.  The 
school  board  lawyers  looked  at  us  and  said  to  the  judge:.  Your 
Honor,  we  have  dways  considered  them  white. 
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We  proved  that  they  might  Save  considered  us  white  but  that 
they  had  treated  us  as  colored.  We  sustained  that  burden  which,  as 
you  know,  is  the  btirden  that  blacks  have  in  Northern  settings 
when  they  tried  to  prove  de  jure  school  segregatibri.  We  sustained 
that  burden  in  every  instance.  ^ 

So  it  is  certainly  crystal*  clear  to  me  that  we  are  ver^^trnuch  in ,/ 
the  same  category.  Of  course,  there  are  differences:  There  are 
historical  differences.  There  are  important  differences.  And  nobody 
needs  to  minimize  thein.  Blacks^w^^  We  were 

not.  We  were  subjected  to  peonage.  We  were  subjected  to  discrinu- 
natibn  in  a  systemic  way.  And  how ^w^^  _: 

I  would  like  to  address  if  I  may  the  political  leadership.  I  remem- 
ber v/hen  I  was  the  new  general  counsel  of  MALDEF  m 
called  by^  a  reporter  who  said  Ms:  Martinez,  we  understand  that 
your  group  wants  bilingual  education  and  of  course  that  is  going  to 
destroy  desegregation\h^e  in  the  San  Francisco  school  district; 
what  do  you  have  to  say  about  that?-  /   

I  said,  I  have  to  say  that  Supreme  Court  c  isibns  require  that 
^Ll  of  our  children  receive  a  desegregated  educatibn  and  that  some 
bf  bur  childreh  who  ar^  Hmited  Ehglish-speaking 
quire  bilingual  education  and  that  this  means  some  bureaucrat  is 
going  tb  have  to  sit  behind  some  d^^  than  he  or  she  wants 
to  and  accomraodate-these  very  real  interests  and  concerns  of  all  bf 
the  children  bf  San  Franciscb.    _  _   '     :  _  :        __  :  

When  I  went  to  testify  before  Senator  Hatch  on  affirmative 
action,  one  of  his  questions  to  me  was  Ms.  Martihez^  I  have  been 
receiving  a  lot  of  complaints  from  Hispanics  that  the  EEG6,  the 
Department  of  .  Justice  arxd  OFCCP  are  nbt  respbnding  _tb_  their 
yajid  cbmplainfs  be^^^  to  the  com- 
plaints of  blacks;  what  do  you  have  to  say  abbut  that.    _ 

I  said  well^Mr.  Senatbr,  I  would  have  to  say  that  the  EEOC,  the 
OFCCP  and  the  Depariment  of  Justice  are  nbt  perfect  institutions 
but  they  are  all  we  h^ye  tb_  redjess  some  yej^^ 
against^blacks,  Hispanics,  women  and  other  protected  groups. 

Mr.  Washington!  I  think  your  respphse  was  e^^  I  think  all 

three  groups  should  be  very  aware  of  the  tactics  of  the  Hatchs  bf 
the  world  and  db  sbmething  tb  dispel  themj  be^^^^  we  go 

up  together,  v/ekru  going  to  go  down  separately:  [Laughter.] 

I  was  interested  in  ybur  statement  abbijtr  the  iise~b 
timetables.  Tl;iere  seems  to  be  a  hostility  to  the^  use  of  numerical 
measurements  in  the  civil  rights  law  in  that  field.  Tha^  does  n^ 
exist  in  other  areas  ,  I  ofteh  listen  to  critics  of  thejase  of  numerical 
goals  and  ask  myself  how  the  Gbverhment  is  expected  tb  measure 
ahythirig  Unless  it  resorts  to  statistics:  '  _ 

My  question  is  this.  Db  ybu  think  it  wbuld  be  more  reasonable 
for  the  Gpverntiient  to  simply  say  that  a  company,  because  of  its 
equal  employment  oppbrtunity  policies,^  is  simply  barrecL.ft^bm  a 
cbntract?  Or  should  they  be  put  on  notice  ibr  some  grace  period  to  ^ 
redeem  themselves?  How  rigid  should  the  Gbyernmeht  O^r^ 
should  it  use  both  approac^hes?  In  other  words  the  effect,  the  ap- 
proach, how  should  we  gb  abbut  this  bi^iness?_  _^  

•  I  am  assuming  the  whole  business  wul  be  intact  once  Mr:  Reagan 
gets  through  with  his  hatchet. 
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Msf  .Martinez.  I  think  that  numbers  are  needed  in  analysis,  in 
thoughtful,  careful,  caring  analysis.  We  need  nurnbers  to  find  out  if 
there  is  discrimination.  We  need  numbers  to  recommend,  once  we 
find  discrimination,  w  accqmplis^^^ 
need  them  further  to  measure  what  has  been  accomplished  from 
year  td^ear  and  frb^    

I  think  that  the  way  we  operate  now  with  the  OFGGP  regula- 
Mdhs  in  terms  d^^  J>ipcedureSt^ven  the  ^eat  body  of 

due  process  law^  it  is  clear  to  me  that  there  is  a  Tot  of  due  process 
protection  for  th^  And  the  colhtractpr  cahhdt  have  his 

contract  terminated  or  funds  cut  off  without  a  hearing  to  show 
what  has  been  accomplished  These  numbers  play  ah  important 
part  in  that  process.  - 

That  is  why  I  cbhtihue  to  believe  that  if  you  are  serious  about 
acconsplishing  something,  if  you  are  serious  about  being  fair  td 
everybody  invdlved  in  accomplishing  something,  you  must  have  a 
numerical  standard,  a  numerical  measure. 

Mr.  Washington.  How  rigid  should  the  sanctions  be? 

Ms.  Martinez.  They  shduld  be  as  rigid  as  they  are ^  today.  The 
employer  has  to  show  what  he  has  done.  If  it  is  clear  that;  he  has 
not  ddhe  ariythih  even  tried,  the^  td  be  a 

finding  that  this  employer  is  barred  from  future  contracts;  Gandid- 
ly>  we  have  hdt  used  that  very  much.  We  have  hot  used  it,  rarely 
have.   -  -  ;  - 

.  Mr.  _  W A  3?i 5 rs\.  >  ;N .  ?ha_t  is  .  the  whdl e  point.  In  other  words  in 
orde?  tc  Krdecm  some  people  you  have  to,  as  Lincoln  Stephan  said, 
take  away_  the  apple  entirely  and  not  dangle  it. 

Ms;  Martinez.  Exactly,  and  as  I  say,  that  is  built  in  now  but  has 
rarely  been  invoked,  • 

Mr:  Hawkins.  Will  the  gentleman  yield? 

Mr.  Washington.  Yes. 

Mr.  Hawkins.  May  I  ask  this  question?  Dd  you  believe  that  a 
contractor  bidding  for  a  Government  contract  should  be  required  to 
show  before^  the  contract  is  a^  contractor 
comply  with  the  law  and  has  an  affirmative  action  plan  somehow 
in  view?     ^  ^    ^      _ 

Ms.  Martinez.  Absolutely,  Congressman  Hawkins,  i  think  the 
cdn  tractdr  _whd  wants  jmbl  ic  mdn  eys  shdiild  show  in  ten  t^  which  is 
what  we  are  talking  about;  We  are.  talking  about  the  money  of  the 
public  because  that  is  what  the  jGrdyem  public.  

Mr.  Hawkins,  in  other  words  do  you  agree  that  there  should  be 
a  clearance^  tefore  the  jwarfing  of  a  j^dhy-act  iust  as  j)ne  would  ^ 
award  a  contract  to  a  contractor  bidding  on  a  project jon^^the  basis 
of  what  niate^^^^  gping_td  be  used,  whether  lab^^  and  safeg^ 

standards  are  going  to  be  complied  with  ^nd  in  the  case  of  Seferise 
what  certain  types  df  materials  prdtectfdhs  will  be  .built  intd  the 
con^tract?  '  ^ 

Po  ypu  believe  that  in  the  same  _way  the  con  tractor  bidding  for  a 
contract^  1  should  say  dipping  his  hands  in  the^  public  treasury, 
shduld  not  be  re^  show  a^lLtU®^®JPOcracy^^^  ,  

Ms.  Martinez.  Exactly,  and  to  put  it  in  legal  terminology,  there 
is  no  right  td  a  jjublic  cd^^^^^  ai)riyilege.  And  if^du  wjsh  td 

avail  yourself  of  that  .privilege,  then  i  think  you  ought  to  share  the 
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burdens  of  public  life.  One  of  thM©  Mrdens  is^c^^^ 

present  consequences  of  past  discrimination  against  certain  groups. 

Mri  Washington.  Dne  of  the  responses,^  of  the  c^ntractm^ 
ment  that  we  are  talking  about  is  that  th^se  preclearance  ptoyi^. 
sions,  these  statistical  mandates  create  an  undue  burden  on  the 

contractbra._  __l    _  _      -    ,  ^  i.t 

Ms.  Marxinez.  Then  they  do  not  have  to  apply  for  public  con- 
tracts. It  is  simple.,   ^  

Mj".  Washington.  I  -^will  yield  with  that. 

Thank  you,  Mr,  Chairman.  __  _„  ^         „  ,  • 

Mr._  HAWKINS.  I  think,  Ms.  Martinez,  you  have  been  very  helptul. 

We  have  no  further  questions  that  I  know  of.^  __   ^  ^ 

As  we  have_  issued  the  invitation  to  the  other  witness,  we  will 
invite  a  continuing  di^og  with  you  which  Ml  M  helpf^l^  a^^ 
Committee  proceeds,  particulafly  in  its  field  hearings  throughout 
the  Southwest.  After  we^eave  the  city  of  Chicago  we  will_be  pn  the 
west  coast  and  we  will  be  in  the  Deep  South  or  at  least  in  Texas.  1 
do  riot  know  whether  you  call  that  the  Deep  South  or  not.  _  v 
__  Ms.  Martinez.  I  always  call  Texas' bur  Mississippi,  Congressman. 

[Laughter.]         _  •  i. 

Mr.  Hawkins.  Having  a  few  friends  in  Texas,  I-  am  riot  going  to 
comment  on  that.      ^  _     -  ^ 

Ms.  Martinez. Having  been  born  there,  I  can.__   _ : 

Mr.  Hawkins.  Tharik  you,  arid  thanks  again  for  your  testimony. 

Ms.  Mahtinez.  Thank  you,  and  we  look  forward  to  working  with 
yotLin  all  of  the  jurSsdictioris. 

Mr.  Hawkins.  THknk  j^ou.'     ^  -  -  ^     .  ^  -    -  -- 

The  next  scheduled  witness  is  Ms.  Elearibi' Smeal,  president  ot 
the  National  Org^izatidri  for  Women:  -     -  -  -  -  . 

Ms.  Smeal  .we  congratulate  the  work  of  the  lJationm^Orgam^- 
tion  for  Women.  We_alsd  ariticipate  your  participation  in  our  field 
hearings  at  certain  points.  We  want  to  commend  you  fg^thejprog- 
ress  that  you.  have  made  in  the  direction  of  putting  women  really 
at  the  top  of  the  agenda:.  Sometimes  I  think  we  should,  have  a 
fvlational  Organization  for  Men  tog  that Jg  doing  equally  as  good  a 
job  as  you  are  ddirig.  You  do  have  men  in  your  organization^  do  you 
not?    -        ,  .   ,  J 

Ms.  Smeal.  Yes,  we  do.  We  have  male  members. 

Thank  you,  Mr.  Ghairman.  ^    " 

[The  prepared  ^taterrierit  of  Eleanor^Smeal  follows:]  ^ 


-     ^      •     69  ,  .    i . 

_  /    \         :  _     _       '       ■''r'  '  _  _    ""_     .  • 

Prepared  Statkmknt  ok- Eleanor  Cutri  Smeal,  Presipent,  National 
/  '  /         Organization  pop  Wom-.-j 

My  name  is  Eleanor  Sneal  and  I  am  Presic3ent  of  the 

National  Organization  for  Wonien,   the  largest  luecibership 

organization  in  the  UnitocS  States  dedicated  to  the  achieve- 

ment  of  equal     political,  legal,   social  and  ecbnoraic  right| 

for  wom4h'.     Oh  behalf  of  NOW's  140,000  membership,   I  want 

^     ]  I:  •    ■      -     -  -  -  -  : 

to  exEvress  bur  appreciation  to  the  members  of  this-  Cbrjnittee 

for  thia  opportunity  to  express  our  growing  concern  with 


the  ^onomie  pl'ight  of  women  tii^today's  society:  an'dlt ho 

'  //'    ■     _.._'<': 

seerningly  uncaring  attitude  toward  that  plight  by  the  Reagan 
Adnvinistration.  ,  ;  •  ' 

/       Eighteen  years  after  the  enactment  of  Title  VII, 
sex  discrimination  remains  a  pervasive  force  in  the  work- 
place. .  Hiritxg,  wages,  promotions,  >rark 'conditions,  benefits, 
tenurC'/  and  treatment  are  all  affected.     Dbcuinehted  .studies, 
statistics,  cburt  cases,  and  testimbhies  abbiihd  which" 
analyze  and  describe  -the  nature  of  sex  discrimination  on 
the  job.'  Scrbss  the  board  —  by  age,  race,  arid  occupation 
women  on  the  average  are  still  paid  snbstanttally  less  than 
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menr  have!les3^sta^^^^^  sniailer  and  fewer  benefits,  and  / 
suffer  more  iinemployizent,  .S^  discriiiiiriatibn  ±s  so  rtopSnt  . 
and  severe  in  ,  the  vorJcpIace  that  the  cohcepe  of.  sex  segrega- 
tion ratSer  than  six  discriziir.atidri  more  adequately  describes, 

..the  lo't  of  ordinary  wdme.-  in  the  marketplace  or  industry. 

The  icx  discr-ininatibh  can  be  most  graphically  demons- 
tratid  by  charts  which  describe  tKe"  wage  gap        the  anount 
on  tHc.  average  that  wcneti  are  paid  for  every  dollar  nen  are  J 

''paid.     To'^  Illustrate  this  situation,  we  present'  six  charts: 

Chart  1.     Over,  the  _  Ea5t_25'.  Years ,  the  Wage  Gap  on 
 T      ?C-ir.ual  Earnings  has  Widened^ 

Chart  2.  .  An  Analysis  cf  v;agi  Gap  by yRace 

Chart  3«     7^ou^  cf-  10.  ruU-Time  Workers  Paid  Less 
 ^  Than  SICD  a  Keek  were  Women 


Chart  4.     Ken  Paid  More  than  Wbmer/  at  Every  Age  Level 

Chart  5.     An  Analysis  of  the 'Wage  Gap  by  Full-Time  •' 
bcbupatidris 


Chart  6.     An  Anal 
Level 


ysis  of  ?i?bome^  by  Sex  and  Education 


Despite  coritihued  cx seriminab/on,  women ' s. participa- 
tion in  the  labor  force  has  increa^d  dramatical '.y.     'J'oday,  •■ 
SiVof  aU  women  in  the  United  States  ari  in  the  paid. labor 
.f  orce  "ei^ther  employed  or  actively  job  hunting,,    TH^  vdramatic 
increase  in  paid  wo^en  workers  is  unaffected  by  ittariW^  status; 
today  over  one-half  of  married  women  are  also  In  the  iabbr  force. 
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These  statiatich  for  , all  women  in  the  labor  f or.pe - 
are  somewhat  deceptive.     A  far  higher  percentage  of  wdineri 
in  the  work  force  wiljl  be  evidenced  as  the.  current  work  force 
ages.'    Approximately  64%  of  all  wditieri  age  25-34  Were  in  the 
labor  force  by  '  1979 ,   as:  compared  to  39%  of  the  same  age'  ^ 
gr^"b^in^  1955.     These  women  incl^ude  54%  of-  the  mothers  in 
this  age  group  who  maintained  dual  responsibilities  for  home 
and  child  care  with  tho^e  of  a  job.     Today,  and .  incri^asingiy 
in  the  future,   the  prevailing  work  pattern  of  both  males 

and  females  will  be  fuli-time  workers  in  the  paid  labor  force. 

/ 

'  It  is  clear  to  us  that  a  particularly  significant 
factor  in  the  iricreasirig  participation  of  women  in  the  * 
American  workforce  and  the-^  achievement  of  such  equal  employ- 
ment opportunity  as  women  currently  possess  is  the  enforce-  f 
ment   (both  public  and  private)  of  federal  anti-J Iscrimination 
laws  and  Executive  Orders .''    But,   it  is  important  to  be 
aware  of  the  fact  that  progress  has  hot  been  achieved  by 
virture  of  resolution  of  individual  cdrhpldirits  of  discrimina- 
*tiori.     Rather,   it  has~Heeh  the  use  of  class  actions  and  the 
obtaining  of  affirmative  class  relief,  as  well  as  affirma- 
tive policies  required  of  government  contractors,  that  have 
brought  us  to  this  point\     The  Reagan  Administration 
appears  to  understand  this.     Almo2;t  since  it  took  office. 
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it  has  8XE»res8od  its  desire  to  curtail  this  most  siicces^- 
fui  vehicie-fbr  achieving  equality  of  bjapbrtuhity .  NbW; 
the  Aditiihistratibri  is  beginning  to  implement  that  policy. 

Eriforcemerit  of  equal  employment  opportunity  by  the 
EEOC,  the  agency  which  congress  especially  entrusted  with 
this  task,  has  been  substantially  undermined  by  the  Adminis-- 
tration's  twin  policies  of  neglect  arid  cutbacks-     It  is 
nothing  short  of  scandalous  that  two  seats  on  the  cbmmissibri 
have  been  allowed  to  remain  vacant  fbr  all  the^e  months  arid 
that  a  new  chairman  has  yet  tb  be  appoirrteti.     Wr^out  strong 
leadership,  the  Cbinmissioh  can  never  fulfill  its  trtsst.  indeed, 
the  type  of  broad  indusei\t*-w£de  inveseigations  of  institution- 
alized discrimination  among  the  larger  employers >  which 
members  of  the  Commission  have  instituted  in  the  past, can 
hardly  be  expected  in  the  present  leadership  vacuum. 
only  these  sorts  of 'activities  will  have  misariirigful^  results^ 

for  significant  number  bf  pisrsbris.     Only  these  Will  act  as 

—  i — 

meaningful  detisrrehts  to  unlawful  practices  of  other  employers. 
fisiS  these  Commission  vacancies  wpre  not  sufficiently^ 
crippling,  the  Administra^tion  has  administered  a  coupe  de 
grace  to  the  agency's  effectiveness  by  directing  a  10% 
across-the-board  staff  reduction. 

The  Administratior^*  s  disquieting  attitude  toward 
equal  opportunity  can  also  be  observed  in  the  piroposed 
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changes  to.  the  regulations  issued  by  the  Office  of  Federal 
Contract-    Cbmpliahce  Progress  (OFCCP)  pufauaht  to  Executive 
Order  11246.     Uiider  the  smokescreen  of  «uch  buzzwords  as  - 


  _    .   ,   J    .  .  L. 

"over-reguJ.atipri"  and  ^"paperwork  burderts,"  the  Administration 
is  substantially  withdrawing  the  federal  government  from 

its  longstanding  commitment  to  equal  (Opportunity  for  women 

_    ■   _  _  _    _  _  '     _  * 

and  minorities »     The  Administration  is  doing  this  by,  among 

other  things:      'c :    rlimiriatirig  for  appjrbximately  75%*bf  all 

federal  contract  J the  requirement  that  they  prepare  written 

affirmative  action  plans;    (b)  by  eliminating  the  requirement 

tha^  contractors  report  annually  on  their  progress  in  meeting 

their  affirmative  action  obligations;  ,(cj  creating  loopholes 

by  which  corporations  can  avoid  the  preparation^  of  affirma-^ 

tive  action  plans  ty  the. use  of  numerous  small  cohtracts 

(none  of  which  exceeds  the  hew  thresKhbld)  in  lieu  of  a 

single  larger  one;    (3)  p^bvidirig  Blanket  exemptions  from 

future  coifipliance  reviews  for  certain  employers  who  are 

currently  in  compliance*;  and  (e)  ;eliminating  preaward  reyiews- 

of  a  contractor's  EEO  record.     What  the  Administration  will 

consider  next,  we  shudder  to  think. 

/  Critics  of  affirmative  acljiori  have  suggested*  tb  the' 

Administratibh  that  it  wbuld  be  desirable  tb  reexaiitine 
prbgrams  bf  affirihative  action  generally  and  to  construct 
a  system  whicn  Will  place  an  even  greater  burden  on  those 
initiating  legal  suit-i  by  requiring  them  to  prove  intent  - 
to  discriminate  as  Will  as  the  actuality  df  discrimination 
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and  at  the  samcs  time  to  ciiitiihatb  numerical  data  as 
evl4ence~ot~such— discriitiinatibri  of  a  pattern  of  dtsarimina- 
tion.  ' 

The  ihstitiition  of  an  intent  requirement  would  fly 
in  the  face  of  recent  Supreme  Court  rulings  interpreting 

the  scope  of  Title  VII.     The  Supreme  Court  ruled  in  Griggs 

i  -  . 

V.  Duke  Power  Company   (1971)   that  under  Title  VII,  "practices, 

procedures,  or  tests  neut'ral  on  their  face,  arid  even  neutral. 

in— twns  of  int^fttn?— oanhbt  be  mairitaihed  if  they  operate 

t  -  -  -  -  •  \,  

to  'freeze;   the  status"  quo  of  prior  discriminatory  employ- 
ment practices. ?Gri2£s. further  states  that  the  burden 
of  proof  falls  upo'h  the  employer  to  prove  that  any  job 
sel-fection  criteria  that  in  effect  exclu<3e  women  or  minori- 
ties from  a  particular  workplace,  are  both  job  related  and 
just.ified  by  an  overridi,ng  busines*s  necessity.  '  In  Griggs, 
ther Court  recognized  -that  discrimination  occurs  When  a 
practice  negatively  affects  members  of  a  particular  race, 
sex  or  ethnic  group  regardless  of  intent. 

The  elimination  of  the  use  of  numerical  data  as 
proof  of  discriminatory  employment  patterns  or  practices 
would  make^ anti-discrimination  regulations  virtually  irapos^ibl 
to  enforce.     The  allegation  that  affirmative  action  programs 
are  fornis  of  reverse  discrimihatibri  since  they  take  into 
'account  raJe  and  bex  arid  employ  namerical  indices;  to  measure 
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wo'lipn's  and  minority  representation  negates  enforcement 

mechanism.     Commitment  to  "equality  of- oppor-tunity^must  

be  measured  by  "equality  of  result."     xf  the  intent  of 
legislation  is  not  to  produce  resuAt^s,  what  is  it?     It  is 
clear  frouQie  1964  legislative  history  that  members  of 
Congress  were  expressly  concerned  with  blatant  uhderrepre- 
sentation   (in  numbers)  of'  minorities  and  women  in  particular- 
job,  fields.     The  Supreme  Court  examined  and  affxrrfted  this 
aspect  of  Title  VII  legislative  history  iu  U.S.  Steelworkers 
of  America  v.  Weber^  in  1979,  and  also  upheld  the  practice 
of  affirmative  action  programs.     The  C6urt  held  that  Title 
VII  did  hot  prohibit  race-cbriscious  ^firmative  action 
programs  arid  sEated  "...ah  interpretation  of  the  sections 
/of  Title  VII^7  that  forba'ie  al  I :  race-coriscibus  affirmative 
action  would  'bring  about  an  end  completely  at  variance 
with  the  purpose  of  the  statute*  and  must  be  rejectes"!." 

I   With  inflation 'biting  harder  into  women's  smaller 
wages,  this  is  not  the  time  to  retreat  from  affirmative 

action  efforts.     Rather  we  urge  this  Coinmittee  to  give  the* 

_  _  .  ..^ 

Equal  Employment  Opportunity  Cbmmissibh  and  Office  of  Federal 

-  -  ;  -  '  -  i 

Contract  Compliance  Programs  the  necessary  support  for 
vigorous  enforcement.     This  is  not  the, time -to  back  off 
initiating  litigation  or  class  action  suits.     Just  as 
piecemeal  legislatic.i  is  not  the  answer,  neither  is  piecemeal 
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litigation.     Now  more  thsn  evei     American  families  and 

women  are  aepenaeft  on  females'  salaries,  and  only-iystema-  

tic  efforts  no  eliminate  massive  sex  discriitiihatidh  can  be 
effective  for  the  many  who  suffer  because  of  sex, discrimina- 
tion in  the  workplace.     Moreover,  because  of  sex  segregation 
in  the  workplace,  the  EEOC's  previous  "comparable  wprth" 
efforts  to  eliminate  sexraiscrimination  must  be  -vigorously 

r  r 

encouraged  arid  iricreased  —  not  reduced. 

It.  has  taKen  us  a  long  time  to  get  where  we  are  arid 
that  is  not  very  far.     The  women  of  the  nation _will  hot 
!_tolerate-any-reversal  or -impediment  to  their  obtaining  fx^ll 
equal  economic  opE>prtunity . 

President  Reagan  prbmised  during  his  elebtion  campaign 
to  help  eliminate  sex  discrimination  by  a  statute  by  statute, 
case  by  case  approach.     The  women's  movement  always  knew  that 
the  "E:R."and  not  the  "A."  approach*was  blatant  opposition  to 
wdmeri's  progress.     There^can  be  no  womin's  equality  without 
the  Equal.  Rights  Amendment,     interestingly  enough,  the 
Louis  Harris  poll  of  June  1981  revealed  that  if  the  1982 
elections  weri  held  today,  itieri  wOuId  vote  Republican  by  a 
■^close  49%  to  '45%  margin,  while  women  would  vote  Democratic 
by  a  decisive  52%  to  41%  margin.     The  backlash  to  the  Reagan 
Admiriistration,  we  believe,  is  based  largely  Upon  tlie  female  . 

perception  that  Republicans  are  standing  in  th^e-  m  

blocking  access  "to  equal  opportunity ,  equal  pay,'     'd  equal 
rights  for  women. 
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Chart  1 


Over  the  Past  25  Years,  the  Wage  Gap 
of  anilual  Earnings  has  Widened 


The  annual  earnings _of  _  full-tiine_  workers  in  1955  was 
$2^719  for  women  and  $4^252_fQr  men^ .roughly  64^_to 
the  dollar.     In  l?79,__full-time  median  annu3l_earjnr.._ 
ings  were  $lp_,:168  for  women  . and__$  17^062  for.men.  .  Thus 
women  were  paici  59 <:  for  every  dollar  paid  men.  Women 
work  9  days  to  gross  what  men  do  iri  5 . 

Since  19  55,  the  annual  earnings  of  women  have  been 
between  64  %  and  56%  of  men  * s  oarhirigs .     For  every 
dollar  paid  men,  women  wera  p'-iid  the  following; 


1955  63:9<^ 
1959  61. 3^. 

19  60  60. 8i 

1962   59. 5^ 

1965    60. 0<^ 

1967   '  .    .   57. 8« 

1970    59  . 4« 

1972   57. 9« 

19  73   .    .  56.6<^ 

1975    58. 8« 

19  77   ?8.96 

19?S  59:-J^ 

1979   59, 5^ 


SOURCE:     U.S.   Department,  of  Labor^ 
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Ari  Analysis  of  Wage  Gap  by  Race 


Earnings  as  % 

White  Males  $279  100% 

Black  Halo^  $2l3  76% 

ilispani           es  $20.1  72% 

Whi€e  Flm   .^es  $167  60% 

Diack  Females  $156  56% 

Hispanic  Females  '            $141  50% 


the  above -daf a  reflect  median  weekly  earnings  for  full-time 
workers,    1^73.  ( 


SOURCE;     U.S.   Department  of  Labor 


84 


 -10.  Fulltime  Workers  Paid 

Less  thdh  $100  a  Week  Were  Women  « 

Of  ai,l  full-time  workers  paid  under  $100  per  week.   71%  were  wome'; 
iii-  1978,  and  of  those  paid  $100  -  $124,   66%  vie*     wont3n.     On  the 
other  &ria  of- the  pay  scaliD,  of  the  wbrVers  pa.:   S^OO  or  more  a 
week,  only  6%  were  women  and  -94%  were  liieri  —  heai'-Cy  all  of  whom 
were  white.  * 

The- percent  distribution  in  197b  for  high  and  low  pay  was  as 
follows-l 

Under  $idb       $100  -   jllA     $4^hO-^  ^4^4  Over 

Men  28%  .34%  '    9I«  94% 

White  22%  ^        27%  86%  '  ^0% 

RIack  6%  G%  3%  2% 

Hispanic  3%  4%  2v  1% 

WonPh.  71%  *                  66*  9%  6% 

Whi  60%  '5  5-?  8%  5% 

E^*"  ll'i  10%  1%  .8% 

"5'  5%  -        5*  .1%  .1% 

$         cri.^.:     jn  100%  100%  10U%  100% 


^  Because  o£  rounding  and  special  Hlgpanic  l:  unts  by  the  Bureau  of 
Labor'  Stat  i  sLics  ^  the  uuihs  of  individual  groups  may  not  eqi-*:l  total; 
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Chart  4 


Mori  Paid  More  ^hnri  v.'orion  At  Every  Ago  Level 


Men  ere  paid  more  than  wcirleri  at  every  age  level,  but  in  1978, 
there  were  ilifEeroriOes  hased  on  age:  't 


Wgiq&n 


ft-je  Group; 


16  to  24 
25  to  34 
35  to  44 
45- to  54 
55  to  64 
65  and  dv-jr 


Earnings 

/  Wonien 

■  ■/ 

Men 

cTs  %  of  Men 

/ 

/  $142 

$185 

77% 

§275 

66% 

5326 

53% 

\  $173 

$316 

55% 

$279 

60% 

SI25 

$201 

6  2% 

reflect  n.e\.Uari  weekly 

carni igs/for 

full-time  woikers. 

l97fl. 

SCURCK .     U.S.   Departnont  'jf  Lrtbor 
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Wagg  Gap  By 
Fuil-TiraG  Occupations 


median  pay 
jaiilK'  female 


female  i^for_e 
S  paid  to  men 


ALL  POLL  T^HE  WORKERS 

(34i  fejnale) 
CLERICSL  W0B:5ERS 

(76»  female)  vS 

Secretaries  &  stenbs  (99%) 

Typi8t3___{_96*)  

Bookkeepers  (90%) 

Cashiered  i  Counter  Clerks.  i8I%)  • 

Office  Machine  Operators  (75%) 

Other  Clerical  (60%) 

SERVICE  WORKERS, 149%  female) 
Private  House»^old3-<95%j 
Health  .Serv£cea_X88%)[  _ 
Pqraonal  Sfcrylcea  (64%) 
Food  Services  (63%) 

Other  thari.Pcivate  Hcuccholt^  (47%) 
Cleaning  services  (27%) 
Protective"  Services  (5%) 

PROFESSIONAL  A.^D  TECHNICAL 

WORKERS   (37%  fcmalei  

salaried  unless  otherwise  noced 

Health  Workers  (83%) 

Teachers  (59%) 

Elementary  &  Secondary- {66%)  , 
CoIIege_&_UhiverGit Y  (24%)  , 
Acqountanta  (30%)  . 
Computer  Specialists  (20%) 

MD'.3_&.. Dentists  _{1.2%)_   .  _.   

Engineering  fc  Science  Tec:..  (14%) 
Engineers  (2%) 

OPERATiyES^27'i  female) 

Manufacturing  .  (  35%).   .  

Operatives  »  ex.   tranapor  t  ( 36%) 
Non-jT^anjfacturirig  ^11%) 
Transport,   i:quip.  Opei-^tives  t2«) 


515,730 

$  9,350 

59« 

15.289 

9  ,158 

9.  820 

9,400 

96C 

12,16? 

8,706 

71 C 

13,646 

8,925 

65-: 

10,64  3 

7,52S 

71C 

15.194 

9,276 

61C 

15,496 

9,357 

6  5 

511,057 

5  6,832 

b^C 

5,461 

2,830 

52* 

10,515 

7,926 

75C 

9,042 

7,104 

79  C 

8,543 

5,941 

69* 

11,076 

7.J10 

63* 

9  ,  807 

■  -7,000 

71* 

15.184 

10,822 

71* 

519.289 

512,633 

65  t 

14  .70? 

12,49.7 

16,468 

12,,  529 

76C 

15,274 
21,139 
16.968 
20.156 
29, 839 
23.721 


5ij;66d 

13.839 
13,470 
13,337 
14  .071 


12,40{g%, 
15.116 
12,595 
X4.49Q 
26, 373 
2b , 306 


5  8,055 
8.138 
7,995 
7,152 
8,364 


RI* 
71* 
66* 
72* 
88( 
86* 


59* 
59* 
59* 
54* 
59* 
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SALES  WOHKKRS   {2G^  Comaie) 
Sales  Clerks  C53%I 
Rrjtai  1. Trade... C42v 
Insnrant:e,   Heal  Eatit-^,  — 

Stock  -Rgchts  I .  BroktlTS   (  2Gi* 
Other  Sales  (12*) 
Manufacturing  &  KTioiesalc  (13%) 


MANAGE  JUS   AND  AD.".INISTRATOnS 
(27%   Ceraiej    salaried  unless 
Qfchervise.  npfrJ__  ' 

I-M  nance,   Tnaurunco  &  •. 

-  Real  iiatate   t32»;)  : 
■        Retail  Traiie   (26%)  ___  

Retail  Trado,   self-emplsyeH  (22%) 

Piibli^-Atlnlnistration.  (22^) 

Other I ndust.ries  (21^1 

Manufact-jrinij  (10%) 

LADOUERS    (in*  fnm.ilc) 
Manufacturing  ( T 
OtIier_IaUu;itrioy.  ty^J 
CQnstr'-cti  on  (1*) 

CRA!"T_WQEX:'R:5    (4*  fonalo) 

Other  CraCt.  (lOM   

blue  Collar  Supervlnorc  (9*) 
Miatal.Craf  t.R  .(^-i)  .  _ 
Cons truction  CrafLn  (1>^> 
Mc^'hahlcs  i  nepa iters  (1%) 


Chartr-5 
(page  2) 


metiian  puy  _  ferrale  *C  for  bi 
iriaio  tetr^ale    g  paid  to  mnn 


$16,839  $  .7,G44  45C 

10,2f..l  ,  6,539  -  64^ 

11,615  6,592  57C  ' 

20,3.13  10,254  ^49C 

17,949  11,783  660 

:'0,007  12,  3211  62C 

-  *  .  " 

520,  l59  ?ll,i2b 

21^«U^.'.  11,187  il^ 

IS'.-Wh'  8,626-  -544 

I0;7'2:^  .5,401  ;  '50^ 

19,  MSO  14  ,273  .1  73^ 

21,129  42,123  '  .:70. 

25,C17  12,485  SOC 

■$l2,03i  $  62'^ 

1J,400  7,964  • 

11,  433  .  -6  ,929  -       .  (  l";  .  , 

11,014  ln,099  >  S'll'l 

515,  776  $'  9,504  '    ,     i  "l.^ 

15  ,993  .9  ,  333  i,^.,C 

\7,Gtil  10  ,  292 

16,676  :.  9,392  .  5d<: 

lS,r   J  8,"5  3G  5  7C 

15,      *  0,23J  ,  62C 


50aRJ:::     rr-nsus  Bureau,   U.S.   Opparttnoni  of  CorjnL*rcc,  r-GCi,  series.  No.  118, 
1978   data.  "»  .    -  . 
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Chart  6 

,j  j    .   , 

An  Analyytin  of  Income  by  Sex  arin  EduGa-t4(^f^ireA'-e-jr 
;  19^70 


KIcrnoritary 
8  years 
:iia^  School 
1  -  yoars 

Col leqD 

1  -    I  year;: 

0 

4  years:  , 
*i  years  or  tr.ore 


Male  Income 

SI 2,  4  0.0 
14,475 

1^,205 
18,111 

19,  3V(.: 
2S,  S'^.a 


rv-'iTia  I  e  I  hcbme 

■ $7,606 
7,766 

9,552 
,  10,506 

11,861 
13,4  ^.0 
16, 69  4 


The  a:  'jvo  iKjtn   reflect  i  ncr-tne  for  f:  '  t-tirno  vorl^ers.  '  ' 

SC'.mCE:     Ce-i<?us  Bureau,   U.S.   Dopart."icnt  of  Conmerce,   p-60  ae-ies 
No.    l25.  ^  ' 
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StATEMENT  i)F  ELEANOR  CUTRI  SME^f vJ^BRSIDENT. 
NATIONAL  ORGANIZATION  FOR  WOMEN,  INC. 
Ms.  Smeal.  I  am  glaltd  be  here  and  Tarn  glad  you  are^having 
these  hearings  on  affrrmative-action.  As  the  President  of  the 
tional  Grganizatibh  for  Women,'  I  am^  representmg  the  )fr^s^ 
membership  organization  in'  tp  United  States  compos^^^  men 
and  women  who  are  dedicated  to  achieving  equal  political,  16gal  ; 

and  social  rights  for  wbmeno  ,   ,  x-  ' 

^      We  are  very  concerned  about  the  whole  affirmative  action  and  _ 
-  equal  employment  opportunity  area  for  minorities  and^  women,  _ 
especially  under  the  4JropDsed-administrative  policies  of  today.  I  am 
submitting  to  you  official  tpstiiiiony  from  our  orgamz^ition  _on  the . 
subaect  at  hand.  , In  fact  i  am  going  fe  submit  a  corrected  copy; 
•    i  would  like  tb  summarize  that  testimony  and  go^beypnd  it, 
Frankly  I  feci  that  as  I  was  silting  and  listeriirig  to  t^^^ 
Eoine  on  thus  far  that  we  are  in  a  very  serious  political  siiuation  in 
Which  we  are  here  defending  prpE^sals  which  Ji^t  last  year  we 
thought  should  be  iiiiprov&l^In  other  words  all  of  the.organizations 
liere  who  ai-e  defending  affirmative  action  ^knew  and- know  that 
'    there  must  be  more  effort  put  into  this  area.  Novv  we  are  trying  to 

stave  off  devastation  in  this  area.      •  .  ^  fi,=f 

I  think  we  must  always  keep  our  mind  on  the  majoi;  locus  . 
we  must  be  on  the  imprOyemerit,  on  the  offensive,  not  just  detend- 
ihg  mjissive  attacks  of  going  backwards.  '  „  ,  .  -  •  -f.-^i 
i  would  like  to  cOmmend  also  Congressmen  Hawkins  for  i.^Y'iting 
the  admihistratiori  to  appear.  I  agree  with ,yOu  that  the  re^^^^^ 
the  administration  tO  appear  before  this  subcommittee  ip.  ipd|ed  a 
JSItter^f  concern  to  all  Vf  us.  So  often  I  feel  that  we  are  fighting 
windmills,  rumors,  innUendos  alout  what  is  going  LOJbappen  or 
"~^hat  is  about  to  _  happen  in  the  area  ■  ^••r^portunity  tor 

minbriii^i.  and  wOrhen.  ^  .  ^c«-,..„  „f  fi 

It  is.veiy  difficult  to  prepare  teatimO  policies  of  t 

administration  when  they  are  not  spe.  -li  kP  U5.  i 

Sd  you  know  that  on  the  rumOr  i-.Ur  f  ^J^^^'^^^ 
plannod  in  this  area.  We  do  not  kne  w  tho  c  nature  oi  it.^So  our 
testimony  is  prep-  ed  ih  sOmeWhal.  a  general  context,  general  D<i- 
cl?™w/do  not  :  .ow  ali  Of  the  specifios  M  a  policy  or_piogram. 

We  think  incidentglly  that' this  is  a  dangerous  prtrede;!!;^  that 
Congress  and  the  public  cannot  adequ^ely  comment  on  proposes 
before  they  are  jprelpared  and  cannot  be  a_part  of  a 
With  problems  in  this  area  and  solutions.  So  we^^feel  that  ^..i  lack 
of  administrative  Officials  here  is'-indeed  regretiajjle. 

I  have  in  the  testimony  presented  familiar  statistics.  I  trMk  tn^t 
too  often  those  of  us  representing  organizations  to  advance  ^the 
fiEhts  of  people  havegOt  to  constantly  present  the  statistits  ot  how 
bad  things  are.  Some  day  i  would  love  to  b|  able  to  sit  m  s'^h  a 
ch^ir  to  tell  you  hOw  gOOd  they  are.  But  indeed  we  can  and  dc  m 
Our  testin«5ay  document  the  discrimination  against  women  v„ 

workolacei  especially  minority- women:  .   .  

AH  of^you  are  familiar  witfc  the  statistics,  There  is  a  major  gap 
in  nay  That  gao  widens  a&  the  educational  levels  decrease  and  also 
it  widen^for  minorities,  for  tMse  who  are  _ doubly  discriminated^ 
against.  But  all  across  the  spectrum  feinales  are  discpiamated 
against  hichly  in  the  marketplace. 
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^  But  ^ :  :  ^  ^i-  j^ac;  on  ha.s  hac?  i"^; -sitiye  ,ef^ec^s^  you  well  know 
in  IKc'  la>i  .  ,  uf-  {X^hapi:.  iht  nutst  rPvoJctiouary  thing  that  has 
occurrt'^'i      .'^-^r  .social  ai^:-  e^^^  ^^^^!^^>^  iy  the  numbers  of 

wornen  enteiin^  the  z:^  irketplacc.  The  .Ktatij^rics  live  phenonienal. 
Today  the  rriajt^:  ty  of  voiT^eh  work  iltil  tirhe  (TuU,ida  the  home  Tor 
pay.  

And  the  stati/:t:c^  I /u?ii:k^m  factor  that  we  must  all 

deal  with.  Most  women  from  now  on  wiU  woric  outside  the  home 
P^y  ^^S^^  aOw  the  pye^^^  is  51  percent.  But  when  you 

look  at  the  yoti  ager  categories  it  is  over  tw>thirds  and  it^  gaiji- 
ihg.  It  does  hb^^  i]'  the  woman  is  fx  pa  rent  or  no- .  Women,  By 

the  economic  conditions  and  also  by  thf  changed  nature  of  the 
wo/-Rplace  itself*  arid  pr /■^luctidn,  are  woiking  permanently  outside 
the  home.  __ 

We  believe  affirmat  absolutely  essential,  there  is  nc 

jusjtificatiqn  for  the  cutbacks.  We  are  against  the  cutbacks.  We 
actually  believe  massive^improvement  is  necessary:  You  know,  it  is 
ironic  We  live  in  a  time  ^vhen  we  hee^  creative 
thinking  tc  deal  with  an  increasing  work  force  that  is  of  gigantic 
proportions.  , 

Instead  Ox^  creative  thinking  we  only  have  naysaying  that  is 
maiiked  al!  the  cldUd  words,  words  iike  reverse  discrimination, 
words  such  as  we  are  trying  to  cat  bacic  the  expenses  and  all  the 
costs  to  sm  busijiess  J)f  putting  in  haiherpus  forms,  questioning 
numerical  goeJs  and  timetables  jnstead  of  having  not  only  these 
but  also  rnore  soiutir^^^^  to  raassive  new  prdblemr 

I  have  gone  through  whjit  we  believe  are  the  proposed  changes. 
Wo  are  against  the  cutbacks  in  the  budget.  They  are  hitting  hard-. 
,3t  of  all  the  minorities  and  women.  We  ere  ^^^aihst  the  cutbacks 
in  the  pf  equal  opportunity  enforci^ment.  "We  think  that  the 

nonsense  of  the  buzz  words  of  oVv-^rreglilatidh  and  paperwork  bur- 
dens are  excuses  for  creating  a  siiaatiojn  of-less  opportunity  for 
minorities  and  women  in  mairitaihing  *:  cheap  labor  podi. 
We  think  that  to  prove  intent  and  to  eiirrmab  nuvrerical  data 

just  makes  it  impossiyejd  do  sq^^   

Essentially  commitment  to  equality  of  opportunity  must  be  rxigBS- 
ured  by  equality  of  result.  If  the  intent  of  lefis.latidn  is  ndrio- 
produce  results,  what  is  it  for?        ^  __ 

Not  only  do  we  f^^^^  that  we  must  de^^^  action. 
We  think  we  must  deal  with  such  programs  as  the  EfiCC's  attempt 
to  deal  with  cori  sparable  worth.  Cdmp^^^       worth  for  women  must 
^be  rneasured.  We  m^ust  have  new  progiranis  f-n*  its  enforcement:  It 
must  be  encouraged  and_  increased,  hot  ^'•'^duced. 

When  you  look  at  what  is  before  us,  i  think  you  jnust  talk  in 
political  terms.  I  cdUla  make^c^ll  of  the  te&:^^^  statisti- 
cal. But  I  think  that  it  does  not  ir  ^^et  the  situation  that  is  before  us 

or  the  challenge  that  is  before  lis.    .  ' 

President  Reagan  during  his  crnpaigix  promised  the  women  of 
this  Nation  that  He  wdUld  elimipate  sex  discrimihatipn  he 
would  go  statute  by  statvite,  case  by  case,  and  that  he  would  in  fact 
advance  women's  Hglits/  Ihstea  in  thf^  last  6_  months  we  have  had 
a  cas£^bv-^;z-o. ,  statu  te-by-statute,^  rumor-by-rumor.  rollback  in  the 
area  of  enforcement  df  wdmeh's  rights. 


91 


86 


rfeere  have  been  to  nly  knowledge  no  solutions,  creative  or  other- 
wise; commg  frqm  the  adroinistratipn  in_the  area^^o 
.women's  rights  or  increasing  the  enforcement  against  discrimina- 
tion to  women  or  minorities  or  blacks._There_haye  been  no  statu- 
tory suggestions,  to  my  knowledge  to' toughen  Uungs  to  make  it 
rr  ;re  enforceable  or  to  improve  conditions.  If  thM  do  not  M 
present  mechanisms,  if  they^'are  to  be  honest  to  their  own  rhetoric, 
they  will  suggest- improvements  rather  than  absolute,  hatcheting 
and  elimination  of  thq  existing  programs.  ,    v  ^ 

Incidentally  I  believe  they  are  fooling  no  one.-rif  ypu  look  at  the 
polls  today  there  is  a  backlash  _among  wciJito  ta  the  current 
Reagan  administration:  Interestingly  enough  a  Lou  Harris  jioU  of 
June  1981  revealed  that  if  the  1982  elections  Were  held  today,  men 
would  vote  Republican  by  a  40  to  45  percent  margin  while  women 
would  vote  Bemocratic  by  a  decisive  54  to  41  percent  margin:  The 
backlash  we  believe  is  based  largely  upon  the  female  percefltioln 
that  Republicani  are  stanciing  in  the  dbpmajy  blocking  access  to 
equal  opportunity,  equal  pay  arid  equal  rights  for  women. 

We  are  determined  to  fight  this.  We  also  are  _deterrriiried  ne  t 
be  divided  and  conquered^  We  believe  questions  suck  as  Mr.  H  itph 
put  to  Vilma  Martinez  about  whether  attention  to  improvirig^ 
crimination  against  blacks_cuts  off  access. to  Hispanic  Amencaii(s  or 
if  he  would  put  a  similar  question  to  me  about,  whether. paying 
attention  to  discrimination  agairist  riliriorities  cuts  off  attention  to 
wdrrieh  is  a  divide  and  conquer  tactic.  We  Nvill  not  tolerate  that. 

Mr  Washington.  Did  you  call  me  Mr.  Hatch?;  -       -  _ 

Ms.  Smeal._No,  rio,  no.  I  said  Mr:  Hatch.  Ms.  Martinez,  in  her 
testimony  said  that  she  was  asked  the  question  by  Mr.  Hatch:  And 
basically  I  was  trying  to  underscore  that  we  in  the  women's  rribye: 
menf,  Mr:  W-^hington,  as  you  well  i^ndw,  are  constaiit^^^^ 
we  not  taking  away  oppbrtunities'  from  minorities?  The  bbUC,  _ii 
they  are  fighting  discrimination  against  rninpritles,  are  they  n^t 
tlnorefore  taking  away  frdrin  fighting  discrimination  against  fe- 
rnales?  .-    _  ^ 

What  we  are  sa;,  ing  to  all  such  questions  ;s  that  we  understand 
that  these  quest  ir  ris^  are  a  cii vide  and  conquer  tactic  and  ^that;  we 
v/ill  all  lose,  those  of  us  wnp  ^re  fighti^r.g  discrimination,  unless  we 
stand  United  together:  We  beii we  incidentally  that  we  are  united, 
that  the  v/bmen  s  movement  is  united  with  the  moveinents  against 
racial  arid  e^Mnir  d'r^ci^iminatinn  and  that  v/^  will  stand  together. 

Thank  you  ver:^-  nn)oh.  _   

.  Mr.  Hawkins.  Thank  you,  Ms:  Smr-  ii.   ^ 

i  was  tryinp  to  read  through  voUr  statement  rather  rapidty  and  1 
aril  rio^  sure  you  dealt  with  this  your  statement.  Let_  me  ask  you 
this  0ne  criticism  of  affirmative  actiori  is  that  the  result  is  that 
women  will  displace  men  in  the  work  force.  What  is  rour  rep.y  to 

that?    ^  ^:    ,    :  -  a 

Ms.  Smeal.  Look.atthe  current  dati.  we  are  liot  displacing.  As  a 
matter  of  fact  we  are  facinj:  anjnaUstry  and  a  work  force  condition 
of  sex  se^regatidri.  We  are  doin.^  jobs  pnmanly  that_gnly_  females 
do  Tfe  '  is  the  reality.  We  _dd_riot  ii*  r  sex  segregation  in  ^  the 
marketplace.  We  Un  not  like  bein^r  in  jobs  that  are  prima  aly  iow- 
paying.  But  that  is  ri^ulity. 


So  wtvan-  not  diisplacin^j;;  We  are  Just  a  new  chisap  labor  Tnarket 
and  obviously  very  necessary.  We  are  nbbding  into  the  workplace. 
.  Then  on  the  /other  hand  I  will  say  that  I  think  that  concern  is 
the  same  concern  those  people  have  For  reverse  discrimination,  if 
reverse  discriminatiun  means  keeping  the  status  quo  for  white 
males;  then.  I  think  that  this  is  aa'unjust  situation,  if  we  are  to  be 
,only  concerned  about  males  arid  their  work  rieedh  -'^nd  riot  women, 
then  f  think  this  is  a  Nation  that  is  blind  to  th^  )joc-:Jft  of  one-half 
P^pulatiori^  a^^  to  the  accbm- 

plishm.ents  of  one-half  of  the  Natiori:  We  are    ^  i' '  ct  ^>s:      .  _ 

Jj^o  not  think  the  tvoribriiic  pie,  by  the  Wr..y,^  ^  :  limited  fixture 
and  that  when  you  cnt  it  that  you  keep  xjuttiug  it  info  smaller 
PL^ces.  I  believe  that  w  women  and  blacks  and  other  minorities 
are  Biiowed  to  participate  equaiiy,  we  change  the. pie.  We  ehlarge 
it  _We  ma'-  '  /  icher  country  and  a  richer  p'ace  to  be,  t  think 
the  notion  '  '.  -^re  is  a  limited  finite  number  of  jobs  does  riot 
meet  the  t  ^.-^  r.-.-^.lity.  Obviously  the  number  is  constantly  ex- 
panding ar.  ■  ri  .  .  not  meet  the  ridtiori  of  what  we  know*  about 
^ijociety;  : 

Whole  new  iiiarkets  have  been  created  b^the  iricreased  parti^ci^ 
pation  of  wom-en  in  the  workplace.  For  example,  the  entire  fast 
iood  iridustry  is  deperident  upon  a  changed  rio^^     of  wdmeri's  role 
in  society.  We  are  creating  markets  as  we  change  m  our  workplace, 
Hawkins.^  P^^  is  a  basic  ri^Ht  to  the 

opportunity  for  employment  ana  that  women  have  that  right  just 
men  dp?  Does  the  son  of  a  poor  map  have  the  same  right  as  Mr. 
ttockefeller^p  son?  Should  that  right  to  earn  a  living  ^and  support  a 
^arnijy.  depend  on  the  social  dr  economic  status  of  the  individual? 

Ms:  Smeal:  Yes,  I  think  that  every  American  has  a  basic  right  to 
a  jdb  in  prdductive  work.  >  _ 

Incidentally,  I  also  believe  that  wonieri  who  are  homemakers  are  . 
vdrking  full  time  and  their  economic  recognitions  must  be  a  part 
D  f  a  1 1  o  f  t  h  i  s .  We  do  not  r  ecogri  i  ze  t  he  _wbr  k  o  f  a  hd  m  e  m  a  ker  a  ri  d 
.that  has  got  to  stop.  But  women  are  working:  i3f 'course  i  think  *:his 
^.i        ^rour  basic  phil^  It_ddes  riot  mean  that  the 

world  owes  everybody  a  jiving:  But  on  the  other  hand,  what  I  mean 
'^y  ^h^i  M  that  a  persdri  riust  perfdrrri  td  standards.  Obvidusly  v.re 
can  perform.  "*  ' 

A  "^^^^h_-^irT^  ^^^»"dJy_  tolerate  the  levejs«df  un^einploymerit  amdng 
black  youtn  s  it  is  today,  in  the  cities:-  it  is  a  disgrace  to  our 
^.^ti/^ri  that  we  are  riot  finding  worth  while  wdrk^  dp  ndt  have 
opportunities.  We  cannot  say  to  some  that  welfare  is  bad  when  we 
have  no  jobs.  And  that  is  what  we  are  doing.  It  is  a  very  seridus 
situation.  -        .  .     .  ' 

I^cjderitally^  I  do  riot  think  there  should  be  age_  discriminawvu 
either.  Right  now  the  elderly  female  is  probably  in  one  of  the  most 
disgraceful  plight?  ecd  _ 

Mr.  Hawk^nk.  Yom  tonched  en  the  subject  of  the  ac-mini-^tration  I 
d  ffi  c  i  a  1  s '  r  e  f us  a  laid  ur  i  ri  vital  id  ri  td  t  es  t  i  fy  _  dpen  1  y  i  n  t  h  i  s  f t  ^'U  .m  .  I  / 
suppos^  i  join  with  you  in  the  concern  for  what  r-eems  to  ht  ij 
cdrispiracy  td  avdid  bt  - 

Ms.  Sme/^l.  01  even  to  enunciate  them  cleariy:  I  do  feel  vhat  we^ 
are  fightir.e:  rlirridr  ^dristantly.  Then  when  we  make  a  cliallfhgei 


that  this  IS  v-hat  is  iriteridM»  J^c^ara  told  that  that  is  not  what  is 
intended.  It  makes  it  very  diiticull.    _  . 

Mr  Ha.wkins.  I  have  tried_  tb_  analyze  tho  reason  for  it.  1  give 
them  the  benefit  of  having  good  faith  and  perhaps  having  some 
validity  in  some  of  the  chan-£s_that  they  might  wish  to  make. 
However,  IJthirik— and  I  am  asking  you  whether  o;  not jypu  /);?rep 
with  this^  analysis— that  the  administration  is  form^i^  n-^^  propo:!- 
als  or  plans  that  they  have  not  yet  disclosed  to  those  :upy  wt^.ca 
will  be  most  directly  affected  by  them,  ,    ^    ^  y  - 

It  is  obvious  that  they  have  openly  advocated  budget  ciutbacks, 
that  they  have  obviously  'opposed  backpay  as  sl  remedy,  that  they 
have  openly  indicated  their  distaste  with  systemic  case  proce||ing, 
that  they  intend  to  reduce  the  coverage  quite_extensively.  Th^e 
things  are  pretty  dbvidUs,  it  would  seem  to  me,  if  you  put  the 

pieces  together.   ,^  -  ^    ^  , 

'  Assuming  that  is  what  they  would  have  testified  to  had  they 
come  before  the  committee,  would  ^we  be  right  in  cojicluding  that 
the  inessrge  has  gone  but  to  those  who  would  dLscrimmate  and  to 
everyone  who  is  hired  by  this  administration  thnl_  they  do  not 
believe  ir  affirmative  action:,  that  they  do  not  believe  m  the  en- 
forcement of  the  law,  that  it  is  all  righf  to  relax  and  to  continue 
discrinnnating,  and  that  if  one  does  not  actually^  partic^^^ 
discrir  ,:n*itibn  then  one  may  permit  it  to  take- place?  Is  this  clearly 
the  mi^-^  that  goes  unt  as  a  result  bf  thet  failure  to  clearly  state 
what  t) ley  intend  to  do?  _     _  ,  _  J  ^       .  i 

Ms  Smeal:  Absolutely,  the  message  has  gone  out  that  they  do 
not  intend  to  enforce,  the  law  and  that  there  is  going  to  b|„^ 
weakening.  That  message  has  gone  out  not  only  in  employnient  but 
it  has  also  gone  out  in  title  IX  in  the  education  area  of  sex  discrim- 

ihatibh.  -     rr  i  -    lu  i  -  wi. 

Also  then  when  you  challenge  that  message— that  no,  that  is  not. 
what  is  iriterided— you  are  put  on  the  defensive  becaus_e  you  did  not  ^ 
have  any  real  concrete  prbpbsal.  You  have  what  m  the  area  oj 
rumbr  If  thev  do  not  want  Miat  message  out  there,  they  should 
correct  it,  instantly.  They  should  say  that  of  course  they  do^  not 
intent^_t6  backjv/ay  from  the  equal  employment  cpmr.^Ttments  ot 
every  prior  administration  and  tb  their  own  rhetoric,  their  ovvn 
statements.   ^  ,  ^   

I  think  it  i:  very  serious,  the  cbnditibi^ right  now  ot  the  rumor 
mill,  and  its  effect  bn  opportunity  for  minorities  and  women  7.s 
serious.-Ther2  is  no  question  about  it.   ^      ^  r-  i 

Mr.  HAWK'N:?.  It  just  seems  to  me  tliat  there  is  a  stri^rg  Pf-rai- 
lel  between  this  and  the  ThatcKer^^cerhment  in  Gre^  firttair;.  in 
drawing  the  'parallel,  it  would  seem  that  this  policy  nf  silence  nnd 
uncertainty  i?  precisely  what  gives  rise  tb  the  type  of  disturbances 
afnicting.  Britain  and  the  type  of  dio^i\rbances  that  could  _ej^:!>t  m 
this  country  as  result  o.*'  a  Jack  bl_pG.ntive  dynamic  leader^hip^tor 
the  pebole  vyh^  see  their  h<;pes  ^t-xshcri;  their  lives  thr^atenea,  h^:ir 
rights  and  priviler^s  deprived,,  and  are  without  any  hope  that  tne 
Governm-.ht  is  9tt.-nipting  to  remedy  these  ills .  .li:  . 

The  oeop'e  assume  the  possible  _wbrst  consequences  ^withput 
many  tiiv._es_  having  the  foundation  for  it,  merely  because  there  i.q  a 
conspirac  y  of  silence. 
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'   M^-  Smkal.  There  is  no  One  is  thu* 

thosje  who  v^oald  like  to  discriminate  for  whatever  reasons  have  3. 
iTi^ssage,  whether^  wrpnjlx  that  it/  is  sdirig  to  be  more 

permissibie:^  Those  who  are  the  victims  have  the  message  that 
somehow  the?e  is  no  ayenjie  j)f  resort  and  those  of  us  who  are  in 
the  leadership  of  the  communities  who  perhaps  could  provHe  the 
h<^pe  left  not  even  witlft  a  response  because^^^  in  fact,  we  some- 
times are  made  to  look  like  we  are  fighting  windmills:  So,  there- 
i^  giyes  cdhditib  such  as  riots. 

But  incidentally  it  also  gives  a  political  message:  That  is  why  a 
Ipt  ' of  people  do  riot  seb  the  wdmen*^  rioting  jjer^ 

haps  or  even  reacting  as  an 'Organized  constituency.  1  see  these 
pdll§  as  indicating  th^t  women  are  •reacting  and  they^  do  under^- 
stand  ever  so  clearly  what  is  happening  to  them.  The  message  has 
also  hit  this  cdristituency  which  has-been  less  traditidrially  orga- 
nized and  they  are  having  a  political  response.  • 

I  also  believe  that  they  are  having  the  hopeless  response  and  the 
anarchic  response.  All  of  these  responses  are  present  and  it  is  very 
hard  for  responsible  leadership  to  funr^tidri  in  such  an  atmdsphere. 

Mr.  Hawkins.  Thank  you.  ' 

Mr^  Washington^  may  the  rr:.  jrd  iMicate  that  nd  drie  believed 
that  Ms.  Smeal  had  accused  yba  of  being  Mr.  Hatch.  [Laughter.] 

Ms.  Smeal:  No.I.did  not:  -  : 

Mr.  Washington.  I  think  I  a^^  justified  in  being  put  out. 

Ms.  Smeal:  I  was  shocked  who  i  you_said  that.: 
,    Mr,  :Washington,  I  would  I;*.-  to  th'ank  you  For  your  support  of 
the -Equal  Rights  Amendmr';-    m  a  State  senator  from  Illinois. 

Mr,  Washington.  I  was  vr:    Fo^^  as  a  State  senator.  Each 

year  your  local  chapter  would  .frade  us  and  I  would  always  get  100* 
percent.  

^fcls.  Smeal:  That  is  right,  and  we  would  know  how  we  would 
grade  you  tn  relati^^ 

A  Mr.  Washington:  I  thii^k  you  r?re  perfectly  correct,  Ms:  Sme^l, 
in  cpuching  your  testim^  in  pbiitical  language__be^^  that  is 
what  it  is  all  about:  I  think  you  are  perfectly  justified  in  joining 
QUr  chairman  iAbr^n^ng  the  lidmi hist  rati 

ing  witnesses  here  today  to  testify  relative  to  these  EEO  matters  ;^ 
tl^SLt  ^we  arfe  concern^  think  that  is  the  height  of  a rrp^^ 
rnnce,  certainly  antidemocratic,  and  1  think  it  shows  lack  of  con-  - 
cerri.   ____ 

I  am  not  that  familiar  with  the  manners  of  the  mansion  around 
here.  I  just  got  here.  But  I  am  of  the  dpinidn  that  matters  like  this 
insult  the  integrity  of  this  House  and  corrimlttees,  that  matters  like 
this  shoujd  be  brought  to  the  attention  df  the  Speaker  and  that  the 
Speaker  should  address  the  question  to  the  President  and  make  it. 
very  clear-' that  we  ruft  this  House,  we  have  legitimate  oversight' 
rpj^?»nsib^lities  arid  lha  or  even  remotely  iri- 

fringi:   upon  that  integrity,  then  he  should  know  it. 

I  t h i n R  liic;  Am eri   . n  pe ople  / '/ibu Id  know  t ha t  t hey  are  Jh^ t irig 
dice  under  a  hat.  We  do  ijiot  know  what  they  are  doing  and  all  at 
A^?y  ^^^^^  tp  co""^^  out  with  hopefully  hd 

worse  tHan  those  that  you  enunciated,  Mr»  Chairman. 

I  tlifnk  the  Speaker  should  know  about  this,  arid  I  am  gdirig  td 
see  that  he-dees  know  about  i  ,  Mr.  Chairman. 

/  i 
I 
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/i«  SM^At.  I  think  that  we  have  been  tod  moderate;  I  asked  Mn 
b  tcii lining  during  the  break  it  he  had  ever  kno\yn  of  a  ca^e  in  his  4 
yeai*s  of  experience,  because  I  obviously  have  less  experience  here 
thaJi  h  e,  and  Jie_said  he  has  never  known  of  a  case  thet  tfos  was 
done  in  this  manner.  %I  think  we_  should  be  qUite  autspoken  in 
our  objectionsrT  am  _de1ighted  that  yoa  are  taking  this^  matter  to 
the  Speaker:-!  feel  that  right  pow  the  legislative  branch  is  under 
some  attack  from  the  executive.  „  ^  c 

Mr  Washington.  Not  only  that,  but  Mr^  Reagan  boasts  ot  a 
mandate  which  is  ^ery  spurious.  I  know  I  have  a  mandate  ^in  my 
district.  I  got  96  percent  of  the  vote.  That  is  strong  enough  for  me 
to  Object  to  what  I_con_s_i<ler  to  be  an  infringement. 

Ms.  Smeal.  That  is^ort  of  solid.  '   .  i   ^ 

Mr  Washington.  There  is  brUited  about  a- constitutional  amend- 
ment to  abolish  affirmative  action.  Mr.  Reagan  presumably  is  but- 
toning that  onto  his  spuribu  i  mandate.  How  do  you  feel  about  this 
;       so-called  mandate  that  !:  t  fe^^^^  _  ,  ,    - 

Ms  SMEAt.  T  do  not  i>^5)cv,^e  it  exists.  I  believe  there  was  ^no 
mandate  on  -^u  \^cvp^  ir-^r  this  election.  This  was  an  election 
against  the  c  economic  conditions,  against  the  Middle  East 

situation,  _anc_  .fe,    .ist  the  Hucumbent  presidency.  There  was  t^one 

Oil  social  issues:   ^.1^    ^   ^     i-       x  • 

Incidentally,  poll  after  poll  reflects  this:  .i  do  not  believe^  Amm- 
cari  people  want  to  go  away  from  their  com_m_itment  to  equal  ngWs. 
1  think  that  is  the  reason  why  the  polls  are  starting  to  show,' tor 
example,  the  women's  backlash.  .  _  / 

Mr  Washington.  It  might  be  that  the  women  wilt  save  us  all  it 
yo:u  kfeep  multiplying  like  fishes  and  loaves  in  terms  of  your  opposi- 
tion to  Mr.  Reagan.   ^  .      _       ;  ^^^^i 

I  wonder  if  you  would  clear  up  a  misconception  for  _me  or  emDei- 
lish  a  point.  In  my  district  there  are  many  //orkiiig  woin«n,  most  of 
them  mihbr%,  and  many  of  tiiem  either  support  fanuy2s:alpne  or 
suj^plement  incomes  "of  their  husbands,  _who^  because  .-f  discnmma- 
tion  are 'usually_hot  adequ?.tely  paid.  So  the  women  th^n  have  to 
-  00  to  work  ^nd  thay  are  not  adequately  paid  because  of  discrimina- 
/    lion,  so  they  g^t_it  from  both.ends^  it  is  particularly  harsh  when 
^    women  are  the  sole  providers  for  their  families.  -   

Would  you  j^qmmeht  on  that  in  reference  to  this  tnrust  for  eau... 
pay  and  affirmative  action?  _  ^   ^  ^ 

Ms  Smeal.  The  m>rh  that  women  a^  e  not  working  for  monrv  i 
thought  we  had  destro^^ed.  But  it  contmuqUsly  persists  tlmt_some- 
how  our  jobs  arejibt  essentiaL.Of  coarse  they  are  essential..  A^^ou 
just  said  the  minority  Wornan  supporting _a  family  is  essentia 
because  of  the  ecpridmic^nditions,  living  in  a  stace  of  poverty,  _&he 
is  making  less  than  59  cents  on  the.dOTai-whicn  a  ^h\fc  \fx>mHn 
^   would  make  and  she  is  essentially  forced,  she^nd^er  children, 

into  poverty:  :   tT^--^  •  •  

It  is  a  situation  which  forces  many  onto  wei:are.  It  is  a-migu| 

circle;  they^  cannot  afford  to  work  be  '      so  low  tfaat- 

they  cannoTin  fact  provide  for    fami>  _^  - 

Essentially  the  fen>inization  oi  poveri:  :^  well-knc^^ 

factor  One  major  naticiral  commission  v  v.-  i       onclusiou  that 

by  the  >sar  2000  peot^e,  in  poverty  will  ..u.  .y  women 
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their  depehdeats.  Of  course  a  largfe  sector  df^t^at  will  be  minority 
wdmerv^  _  _  _    _  . 

.    Mr.  Washington^  Your  _statistics^  your  submission 

bear  out  just  how  potent  that  observation  is. 

— I  have , one  last  5uestip^  by  the 

similarity  between  the  emotionalism  which  is  characterized  bp- 
pbsitibn  to  the_E<iual  Rights^  Amen  s^i^d  Jtlie  same  emotioM^ 

ism  whicH\seems  to  be  surrov\nding  this  attack  upon  affirmative 
action.  Dpi  ^cmjhink  thei^^  in  this  country  a  mood 

which  is  anti-female  and  anti-minority?     

Ms^  Smeal.  I  dp  hot  think  Jt  is  in  the  general  population.  It  is 
possible,  in  fact  one ^of  the  thin^  that  worries  me  is  if  it  is  gpihs^tp 
becojhe  ^rmissibje  to  return  to  racist  and  sexist  jokes  at  the  rate 
we  are  going.  It  is  .allowing  antisocial  behavior  against  minorities 
and  women. 

i  happen  to  feel,  however,  that  this  is  no  more  than__ah  attempt 
on  the  part  of  those  who  profit  to  keep  their  costs  down,  i  believe, 
and  have  always  believed,  that  the  Equal  Rights  Amendment  is  an 
ecbnoEriic  issue.  It  essentially  is  about  iponey  and  pay  and  jobs.  And 
those  who  are  stopping  it  are  primarily  J;h_e  spokespersons  bf/tlie 
vested, interests,  the  corporate  world  that  profit 

That  is  why  75  percent  of  the  State _legisl_Rtprs_w^^^ 
the  ERA  are  members  of  the  Republican  party,^  many  of  whom  are 
business  spokespersons  bh  the  flbbr  _bf_  the  State^  le^slaUire^^^ 
think  that  the  attack  on  affirmative  action  is  nothing  more  than 
an  attempt  to  coddle  employers  whb  pr<)fit_frbm_  taking 
Plf  the  underprivileged  of  our  sociefcy.  I  do  not  think  we  should  treat 
it  as  anything  else  but  that     

Ifybu  look  at  where  the  ERA  has  not' passed  in  our  couatry,  it  is 
in  those  States  primarily  that  have  all  lands  of  tax^ 
business  and  which  in  fact  are  primafily  right-to-work  States;  pri- 
marily^  States  that  have  less  enforcement  mechanisms  for  the  pfo- 
tectiori'bf  the  average  person  and  workers.  , 

Mr.  Washington..  Sb  we  end  on  a  pblitica]^  matter  in  that  the 
cbalitibri  that  Ms.  Martinez"  spoke  of  and  that  you  speak  of  is 
absolutely  necessary.   '   ,     ,  .  , 

Ms.'Smeal.  That  is  right.  There  must  be  a  coalition.  I  also  think 
that  w"e"shoutd'ribt  forget  for  a_m_inute_  that_ those  who  would  like  to 
divide  us  woald  like-  to  pt^t  it  on  emotional  terms  and  take  bur 
money  away  frbm  the  dbllar  and  the  toy^^ 

people  understand  that  when  those  people  are  saying  the  ERA 
destroys  the  family,,  when  _they_play  it  on  emotional  terms,  they 
take  it  away  from  the  dollar.  They  take  it  away  frbm  what  isjhe 
real  impact  of  dijcriminatibri  arid  they  help  encourage  people  to  be 
against  their  own  interests.  '  *_  ^_ 

That  is  wh;y  I  thirik  we  should  keep  the  issue  right  where  it  is. 
Affirmative  action  or  the  attempt  to  gut  it^  the  attempt  to  aybid 
erifprceriierit  is  ari  attempt  ta*  keep  wages  down,  to  have  a  profit 
margin  fchat  is  bigger.  I  feel  that  if  there,  were  rib ^y^^^^ 
that  profited  from  discrimination  that  we  would  solve  these  prob- 
lems much  sooner.  _      _  ,  .  , 

Mr.  Washington.  So  this  conspiracy  of  sileace  in  which  this 
committed  is^  bypassed  by  the  adrriiriistratibri  is  all  part  and  parcel 
of  that.  ' 
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Ms:  Smeau:  I  thirtk  it  is  very  hard  for  them  to  say  that.they  are 
acainst  ri&hts  for  miridfities  or  women,  i  think  that^they  have  _tp  ^ 
explain  it  on  so  many  other  thin^s.  That  is_why  they  have  so  mapy 
buzz  words.  And  I  do  believe  that  one  of  the  reasojns  t^at  they_are 
not  stating  iheir  plans  so  clearly  is  it  is  more  difficult.  It  silences 

the  opposition.  «  »  •  ^ 

Mr:  Washington.  Thank  you,  Mn  Chairman.       ^    „ 

Mr.  HAWKINS.  Thank-you,  Ms.  Smeal,  for  your  testimony.  You 
have  been  very  heljjful.  We  wish  to  commend  you  and  the  National 
Organization  for  Women  for  the  very  excellent  30b  that  you  are 

^°mI  _Smeal.  Thanic  you:  We  thank  you  fo^^;he•o^>port^riity^^^ 
jint^^si*"  —  ~  '  — 

Mr.  Hawkins.  The  final  witness  today  is  Eleanor  Ilpm 
She  is  appearing,  in  a  hew  capacity  today  before^^his^cgmmittee.  • 
^Mrs  Norton  is  no^?v^  a  Senior  Fellow  of  the_  Urban  Ih^titute 
was  formerly,  the  Chair  of  the  Equal  Employment  Opportunity 
Commission.  Mrs.  Norton  also  is  a  persbhal.  friend,  w 

I  am  sure  you  must  be  ^dmewhat  amused  as  you  appear  petor^ 
this  cd;nmittee  today.  Fornjerly  we  appeared  to  te  s^^^  mti- 
cal  even  of  the  EEOC  Under  the  previous  admimstration.  iQU 
must  be  amused  at  what  we  are  now  gpiMiHrpugh.  Obviously^^^ 
would  like  to  reinstate  ydu  and  have  you  iit  your  former,  positipn, 
^  I  was  very  prOud  of  some  of  the  statements-^i^^ 
niKht  on  TV.  I  hap^hed  to  tune  into  it  midraaw  ydu.:-I  said  Ihe^ 
what  I  hav^  sometimes  said  behind  your  back/ but  wll  say  in  fror^ 
of  you  today.  I  said  to  my  wife,  "there  is  a  wonder  worri|n_. 

So  with  that,  we  are  delighted  to  have  you  before  the  committee 
today  aniitb  welcome  ydu  in'your  pew  position. 

Ms.  Norton.  Thank  you  very  kindly,  Mr^Chairman.^^^_  ^ 

[The  prepared  statement  of  Eleanor  Holmes  Norton  follov/s:J 

Prepared  Statement  of  Eleanor  Holmes  Norton,  Senior  Fellow,  Urban 

Institute 

Mr.  Chairman,  ffiembers  of  the  subcommittee^  I  am  Eleanor  HblmM  >3orton.^^ 
a  past  chair  of  the  Eqaal  Employment  Opportunity  (^mmission  Mid  currently  a 
Scmbr  Fellow  at  the  Urban  Institute  in  Washington,  D.C.,  where  I  am  writing  a 

ntl°Mn  bS^isaing  my  appreciati^ 
ycl.  Mr.  Chalraan  VSaJding  these  hearings  and  to,commend  the  initiative^h^ 
repf^iit  This  Committee  under  the  able  and  tough  leadership  of  Cha  rmaiL  Hft-W- 
kthS^S  been       iiidispensable  vehicle  for  insuring  Jthat  the  agencies  invoLved 
^proa^enriforcemfihr>yith  the  seriousH^^ 

Your  oversight  has  been  strong  and  evenhanded  in  Democrat  ancLBepubU^ 
administSit alike.  Your  unfailing  postur&has.been  to  goad  the^enci^^te^rd 
greaterjifficiency  and  tougher  enfdrcement.  But  J  doiibt  yofl  have  evet  confronted  a 
iituation  such  as  has  divelop^  since  4;he  new  adffiihistration^has  tome  into  office.  I 
doubtlhal  you  Have  held  h^rings  during  a  period  where  tht  very  Mure  of  t^| 
S  employment  laws  was  being  questioned:- For  these ieannM  Cflirie^at^^^^ 
Xn  the  actions  of  the  administration  and  several  ProPOsal?  ^ffore  th^C^gr^ 
have  created  an  almost  unanimous  loss  of  cohfidenca  among  pub  ic  interest  groups. 
cSll  rSitegrouj)s,  and  women's  rights  groups  lhat  the  ciYil  r'ghts  1awsj>11  ^ 
enforc^  fairiy  ind  forcefully.  Nor,  intereatingly^have  these  measures  b^n^ut 
forward  at  the  initiative  of  the  business  community,  ^d_  many  have-not  met  wth 
thefr  approval  I  found  ih  my  experience  at±he  EEQC  thaVni^y.«'PJ?l?yers  today 
•  are'coS^  to  the  law  ah^ accbpt  it  aaafact  of  Jife  in^doing  busmess  J4ist|s  ^ 
accept  simUar^tatut^,  supK  as  the -NationaJ  Labor  Relations  Act,  the  Federal 
cSm^municatlnl  Act,  akd  b^FheT  regulatory  statutes.  I  am  certain  -thatb^ne^  is 
embarrassed  by  radical  proposals  such  as  Senator  Onn  Hatch  s  proposed  Jiqual 
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Protection  Amendment  to  the  Con^tat^n,  which,: among  other  things  would  r^i^ 
to  constitutional  dimenaions  th«.  har3f^orgpals,  aM  timetables, 
biisi hess  generally  endorses.  It.  ia_  hard  to  take  seriouly  most  of  the  proposals  thnt 
have  surfaced,  many  of  which  ^j^j  to.be  patently  illegal,  highly 
extreme  that  I  caisnot  believe  that.Jthexwll  s^uryive,scruUny.^T^^ 
others  proposals  that  Y^ould  en^tiv.ely  abolish  the  OFCCP  and  the  EEOT  ejrcept  for 
federal  EEO  enlbrceinent  and.condliatipn  in  Individual  cases  at  EEOC,  while 
making  the  Justice  Department.soinehaw  r^PPnsible  for  all  EEEO  enforcement 
(Wednesday  Club  composed  of  80m.e_  Republican  membera  of  Cpngress^-a 
lawsuits  by  the  EEOC  (EEOC  _transitiori_  team);  .cmd  amsndm 
overturn  the  Supreme  Court  deci^on.in_the_W>er  case,  m^^ 
business  to  do  eOective  voluntary,  self-^foccement  without  wm^^^ 
Uritrbdiiced  by  Representative  Robert  WalkeTJ;  and  _a_measure  to  req\iire  specific 
intent  before  discrimination  may  be  established  AinderJKtJe  VII  (Hatch ^^^^^^ 
al  amendment)— to  ri£*jne  som^  of  the.more  xadicaLand  m>yj?rkable  of  the  prop<^s 
that  have  surfaced  from  the  Congress.  _Oae^  oLAhe  unfortunate  effects  of  th^^ 
extreme  prdp<wals  is  that  many  minoritiea  and  women  wjl  assume  that  proposals  to 
weaken  the '  law  and  retard  enforcement  have _been  .advanced  at  th e  rMuest  of 
business.  In  point  of  fact,  riew  revised  regulations  foiLlhe.Qf&ce  of  Federal  C^^^ 
Gbmpliahce'  to  overide  those  passed  during  the  lsst_administration  have  deeply 
divid^  the  business  community  and  distressed,  mo^t  business  pwple  and  their 
lawyers.  While  rhahy  companies  desired  chahgea'at  theDFCCJB.  the  administration 
proposed  some  measure  that  Weaken  enforcement,  with.which  business  _was  sat^ 
Tied  and/ failed  to 'deal  with  others  that  concetned_compani€«^  MJnprities  and 
women,  on  the  other  hand,  teM  these  proposed  changea_as_a general  declaration 
war  by  We  hew  admiriistratidh  against  firm  enforcemenlLiiLcivil  nghts  far  t«ypna 
the  OFGCP.  It  was  the  wrong  signal  to  send  to  minorities.and. women  whp,  though 
skeptical  about  the  e.drriihistratidri's  commitment,  had.jadopted  a_w^t-and-see  ptti- 
tude.  And  it  was  the  wrong  signal  to  send  to  business  Who  had  hoped  for  a  fruitful 

working  relationship.  ^  r  ,-  1: 

Because  the  prbpi^  revised  OFCCP  regulations  have  came. to, 9yn1.boh2e.prpt>. 
jems  in  equal  emplbyrrieht  ^&hforcemeht  in  the  pew  adminiBtration^_l  wajlt  tq^  US^ 
them'  to  indicate  major  problems  that  have  emerged  in  the  administratLan  s  basic 
approach  to  enforceme^it^of  the  equal  empldyment  laws;  Then  I.want  to.ni.ake  S-pme 
comments  about  the  EECfc's  systemic  prdfram,  because  i.believ_^jaLiS.  that  part  Qt 
thg_  commission's  mandate  that  ia  most  vujnerab^e  without  sustained  and  expert 
internal  managerheht  and  suppdrt  frdm  the  administration. 

THE  ADMINI^RATION's  APPROACH  TO  REVISING  THE  BASIC  REGULATIOKS  OF  THE 

bjt^cp  _ 

The  proposed  revised  .relations  have  drawn  firej'rbm  all  sides^This  is  not  the 
time  to  engage      a^Jetailed  anaiysis  of  the  propose^^^ 

Instead  I  have  selected  two.s^tions  from  the  proposed  regulations  because  they 
illustrate  the  confusion  and_  unsatisfactory  solutions  that  result^  when  a  major 
enterprise  like  revisingithe  basic  regulations  of  an  agency  is  undertaken  with^a 
blunt  and  unrefmed  instrument  and  without  due  deliberation  and  consultation  with 
all  who.are effected.  Two  sections  tKat'typify  the  problem  with  the^egulations  are 
the  proposed _elimin.ation  of  most  companies  that  now^e  written^ffirmativeja^^^ 
plans  and  a_proposed_exem4>tipn  of  some  companies  fmfh  any  Oi?\XP  oversight  for 

5-year  periods  under  aertain  cpnditipns.   ^       -    ,  »   .  ,  , 

The  thT^hoJda  for  coverage  by  affirmative  action  plans  ^re  proposed  to  De  raised 
from  companies  with  50  employees  and  contracts  of  ^50,000,  or  mo^,  to  only  those 
with  25Qjemployees  and  one  million  dqllarsjn  cbntractSrOr  more.  Prdtected  groaps 
have  atorjigly.  objected  to  this  pro^js^  because, -bs^OFCCP's  dwn  estjmate,^  75 
percent  of  companies  would  no  lojiger  be  covered..  OFCCP  justifies  this  huge  reduc- 
tion in  coverage.,  saying  that  three-fourths  of  aU  employees  now  covered  by  written 
plans  will  continue  to  be  covered.  OFCCP  overlooks  the  fact  that  80  percent  of.all 
new  iob**  are  created  in  companies  witji  IDO  or  fewer  employees;  that  it  is  far  easier 
for.business  and  for  government  to  work  within  a  context  df  job  expansion  than 
later  when  years  of  discriminatory  recruitment  arid  prdmdtidh  must  be  undone; 
thatlin  elHect,  this  proposal,  by  ex^mptirig  riiost  gdvefriment  contractors,  gives  a 

license  jbr  nbn-compliance  with  the  law^    . —  i" 

.^onhas  this  proj>o^  satisfied  business.  While- tecdghizing  the  obvioua  savings  J» 
smaller  contractors,  business  scbfis  at  the  OFCCP  saving  estimate  of  $13  milium 
wken.  compared  with  the  $042  millibiv  per  year  the  500  largest  federal  contractors 
say  they  spend  annually  on  OFCCP. affirriiative  action  rjequifements: 
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Slrnllarlv  all  co.U-.-fMi.*!  havu  criticizod.  the  new  OFCCP  proposal  to  exempt  xo^^ 
ira,  rs  froii  '..  1  i.liuiu^^  fvicws  whore  a  facility  has  underK-one  an  on-site  comp li: 
met  r^ioW  f^i  s      O  written  arfirmalive  action  program  or  has  a 

iinkaixt-  al^c-eh^^^  the  Employment  and  Training  ,AdmimStfatiOtt  _w-  ___.^fl 

irai  UnV'  prS:r"i^^^^  :  -  provid[inK!  re^onable  opoortunities"  lor  the  orotectfid groups 
trainmf,  prot,r.mi  ,      pr  ^^>^  gj^^^  changes  that  often_iJCCur  in  the 


^KO^o^i^M^^ompioymonl  opportunities  and  afr<rm8tiye  action  require: 
m.nts  woulf  be  unlikely  Business, has  met  this  proposal  with  deep  stepti- 

inenth  wou m  DL^AiKniy^""^'^^^  OFCCP  to  require  a  inkuge  agreement  from 

coiM«^ 

n^s  wUl  be  ableTgaih  the  exemption  with  Out  compliance  co.ts  m  excess  of  those 
''Whilik '^'no?unSV??°Su^hc.ss  and  !pro^^^^^^ 

eaual  employment  proposals,  I  do  not  know  whpivJ_have  seen  sue},  disenciiantment 
orboth  sWc^  1  beliSvrmore  acceptable  and  reasonable  proposa is  could  have  been 
n?oduced  had  the  administration  adopted  a  mote  Ihoughtful  and  orderly  ProcessMt 
^us"be  remembered  that  these  are  the  basia  regulat|ons  whi^^^^^  the 
nnior  substantive  and  prbcedura   actions  of  the  agency.  The  QFGOP  in  the  last 
aZinistS  worked  o^.  the  '•eBQlBtions  for  t^O  tc^th^ree  yeaj,  Th-^  adm'n^stra- 
lion  souL'ht  to  revise  the  regu  ations  in  morej ike  two  to  three  months,  even  TClore 
e  director  of  the  OfCCP  Was  on  the       apparently  to  keep  the  regulations  of  the 
ast  adm  nis  ration  from  going  into  effect.  This  was  total  y_ unnecessary^^  ^T^^^^^ 
dminlstra  ion  could^        the  regulations  to  become  rinaj  wye  expUcitly  puW^^^^^^^ 
li^itf  reservation  Of  its  right  to  nrake  changes.  Nor  would  this^mconven  ence 
business  and    seHously  doubt  business  would  object  because -t^^^^^^ 
ti^n  regulations 'are  not  muchMifferent  operatip 

usodTv  buslne^  to  comply  with  OFCCP  requirements.  For  the  most  ^patt  J:he 
regulations  cbdited  actual  M-^^^^  procedures.  Thus,  allowing  thesS  regulat.on^lo  ' 
gS'^nto  effect  WbUld  haveJiltle^fTert.oi.  Inisiness  while  prov.dmg  the  time  for  the 
deUberatibn  and  creative  problem-solving  this  complicated  area  requggs.  _ 

(iiven  more  time  for  study,  consultation,  and  comment,,  the  OEtXK  migJitr  SMU 
brea^thrPuTh  ^l^^f  th.  tough  problems  of^^^^ 

ranf-prri  the  aeencv.  In  nw  experience  at  EEOC  1  found ^nat  enLODjim^ni-^^jMs? 
SenV  a%  nof  Ltually  exclusive^  To  the  contrary,  enftreeraenl  result  ofen 
dl^S  u^h  measures  tiimprove  e^^^^^^^^^ 

thp  more  than  triDline  of  the  remedy  rate  that  resulted  from  t.he  e  iciencies  qi 
Raoid  Change  PrSng  at  EEC»C.  ThI  old  investigating  process  virtually  destroy_e^_ 
thl^Doiibimv  producing  a  U  percent  remedy  rate  and  Iwo-year  prqqess- 

ng  t^^e  W^J^  /jeS  a  tht  remedy  rate  was  50  percent  and  tb^rc^e^  ng 

time  f^ur  months  as  em-ployere  Embraced  r.  system  which_alk)wed  them  to^settle 
c-j^es  earlvTfore  back  pay  accumulation  "had  become  a  delerrent  to  remedies^ At 
the  Lwe-ti^-  tb(rfaster  process  prevented  costly  and  lengthy  entanglement  with 
held^^nstrativeprlK^^^^  the^ging  of.caBes,_tte_singlemP^  important  enemy 
of  r^edies  and  the  chief  cause  of  EEOC's  historical  backlog  prpblem.  _ 

Thus  ram  deeply  Sympathetic  with  business  and  administtation  concerns  to 
m^ke"  the  (DFC§  pmclIs Tess  barderisome  and  less  costly  tp^  employers, 
h^m  is  that  the- new  revised  OFCCP  regulations  da  not  do  this  as  business  bitterly 
nd^.cates  Moreover  ray  experience  at  EEOe  Convinces  me  that  this  can  be_  done 
without  sacrEg  enTo>cem^ht,  but  it  is  clear_  that  the  ad^^in  stration's  version  of 
the  regulations  would  seriously  downgrade  effective  enforcement       .  _  . 

Without  -  again  going  into  detail  let  nae  indicate  one  approac^h^to  both  of  the 
propc^^eT  mSesM  liscussed,  above-the  raising  o^.i^e  thrjesbold  am^^ 
number  of  employees  and  the  5-year  exemption.  In  orderjo  achieve  efficienc^es^an 
ax  hal  been  clumsily  applied  iifcthejipjjroach  taken  in  the  propos^  revised  OFeCP 
rP.r„fntions  In  the  case  of  coverage;  ^nailer  businesses  where  the  lions  shore_  of 
hew  jorire  b^ing  ?rlatfi^  are_ Sutomatically  exempted,  no  matter^ho«  serLOHS 
th^lr  nbncbilpHanle:  In  the  case  of  the  r>-year  exemption,  an  acceptable  ^an  s 
^ufffcient  tnumil^T,  witbmTt  reference  to  itS  actuaUffectiveness  solong^XhereJS 
linkage  tVSng  programs,  which  are  often  doubtful  contributors  to  the_goals  and 
1  nKage  xo  iraniii.iB  (ji"B'_'i  ,^„„       ^y^jcf,  there  s  under-reptesentation  of 

'rJiTnl'rit  el  and  wo^nt"n  ^A^n^rf  rat^onc^  appro^h  tb.bbth  problems  might,well  be  to 
pu'Sn  hTpedic  c^Sa  for  decide 

^h-if  timetable  Central  to  the  criteria  in  such  a  formula  should  De  aempnsiraie^ 
performance  in  iml^ov^     EEO  performance,  but  bther  factors  would  clearly  also  be 
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reU'vant,  such  as  riitr  of  turnover,  plans  tbr_expanded  empipiment,  and  the  like,  In 
the  new  syste^iiic  jmiKram  deV(>10|K'd.at  the.ELEQC^perfprmance  was  the  central 
criterion  used  to  ch(H)se  systeniic  targets;  This  meant  Jhat_scarce  govern 
sourcc»s  were  cbriceritrated  on  the  worst  offenders,  nnd  that  businesses  had  an 
incentive  for  voluntary  ehfbrcement  that  is  tKe  backhQjie_of  law  enforcenient.^^I^^^ 
selecting  targeting  criteria  we  were  Careful'  not  to. exeinpt  sm^QlLcompanies  altogeth- 
er so  that  we  would  hot  get  the  results  inevitable  under,  the  .proppsed  revised 
Df6cP  regulations— a  disincentive  to  compliance,  a.flautin&  QC.the.  laNv  by  all  but 
larger  companies  and  resentment  arnong  larger'  compajiies.that  no  master  now 
much  they  improve,  their  size  and  visibility  gaarantee^.enfprcement  measures 
against  then  that  will  riot  be  taken  against  smaller  companies..  This  ap_proach  to 
choosing  regulatory  targets  won  strong  Support  from  both  .protected  _grpup^.  and 
business.  It  suggests  that  especially  in  procedural  matters .such_as.thresnplds_|or 
coverage  and  choice  of  t£ir^;ets  for  enforcement;  two  of  the.niQst.cojitrpye_i-sia| 
sections  of  the  new  revised  regulations,  agencies  can  achieve  .SDme.jneasure  pt 
agreement  frorp  broad  i^tors  iri  the  affected  public  or,  at  thet very  least,  can^aypid 
the  polarization  among  business,  the  protected  groups,  and  thcjigency  that  now 

characterizes  discu^^sions  about  the  new  proposed  OFCCP  regulatjons.  •  

'  There  are  mt^ny  other  ideas  that  should  be  considered  m  a  process  as.cpmprehen- 
sive  a^  the  revision  of  the  basic  regulations  of  an  agency.  One  waa.su.ggested_  jo  me 
by  a  lawyer  who  is  an  important  legal  advisor  to  a  number  of  companjp^  and  >y^hp 
finds  the  proposed  revised  regulations  totally  unacceptable.  .He.^Qrapl.ained  th^t 
companies  were  frustrated  by  what  they  believed  were  sometinies. arbitrary  &oals 
assigned  bv  OKCCP  pbrsbnriel.  What  did  I  think,  he  inquired,  of  an.apprjpacb  th^t 
allgv/ed  a  company  to  riit^et  goals  from  its  Own  training  program.  for.pjr.Pfessipnals, 
technicians,  and  managers,  presumably  in  a  process  of  trade-o£f.Qf  the  frequenqy  pt 
full-scale  compliance  reviews.  I  Itriew  well  that  protected  groups  ar.e  just  as  mtical 
of  the  compliance  review  process  but  fOr' the  opposite  reasDJi—that .they .believe ' 
goals  are  negotiated  down  too  bfterv;  An  approach  th>t  links  gosds  tPJ^he  cpmP^ny  s 
own  traininK  program,  assuming  it  provided  an  adequate^  pool,,  would.elimina^^ 
much  of  the  controversy  about  the  Udequacey  of  goals:  The  training  prjpgram  wpuld 
provide  the  pool  to  fill  the  goals  arid  business  would  have  little  excuse  for  not  filling 

^^'^r'am^'not  in  a  pxjsitibri  to  eridbrse  a  proposal  of  this  kind  without^ studying  its 
details.  But  the  lawyer  whb  riiade  the  suggestion  is  someone :  l_resp|ct.^nd  the 
approach  seemed  promising  eribugh  ais  a  general  matter  to  test  witK  an  EE^  lawyer 
for  one  of  the  protected  class  brgari^izations:  Although  she  is. especially  tough 
advocate  for  the  protected  class  pbint  of  View,  she  immediately.  Ujade_rstc^d  the 
trade-off  and  wa^  intrigued  by  the  idea.  I  never  discussed  iicr.  reaction  _with  the 
lawyer  who  sug;gested  the  idea;  nor  have  I  pursued  it  Jfurther  .vvith  her  In  the 
context  of  the  present  shbrt-circuited  revision  process,  there  Seemed_tp  be  little 
room  or  time  For  thii  kind  of  in-depth  rethinking:  Bat  if  the.administr^tion  is 
serious  atjut  producing  workable  regulations  that  impr^ive.lhe.process.  it  mU  have 
io  cease  playing/'Beat  the  Clock"  in  ah  effort  to  patch  together  a  set  of  regulations 

before- the  present  ones  become  effective:  •   .  .  . 

The  proposLKl  rewritteri  Executive  Order  by  RepresentatLveJ'aul  McCloskey  has 
raised  som5  of  the  s^>me  species  bf  problems  as  those  presented.by.  the  prpposals  p 
thtv  Reagan  administration.  The  difference  of  coarse  is  thaLHepresent^tiye  ^IcU^^^^ 
kev  during  his  years  iri  the  Cbrigress  has  had  a  jcivil  rights.recOrd  and  reputation. 
He  was  strongly  supportive  bf  me  while  I  was  at  the  EEOC  and  wer  t_Out  of.his  way 
to  take  an  interest  iri  the  agericy:  He  supported  both  my  management  reforms  and 
firm  law  enforceriierit  approach.  I  have  been  preparing  a.response  to_^his  prpposals, 
which  he  sent  me  by  mail.  But  1  have  such  respect  for. his  past^c.iyi]  rights  recprd  1 
think  it  important  tb  ^b  bri  record  as  to  the  approach  autlinM^m  h»s  rev 
executive  order.  The  'rribst  seribus  problem  with.  the. MpClx)5 key  proposal— 
raises  many  problems— is  its  assumption  that  the  single.r.ejnedy  of  debarment  wou  w 
yi51d  Effective  enforcement  by  the  OFCCP,  and  the  McCJosk;ey.j3roposal  d^s  serious 
harm  in  other  ways,  such  as  decreasing  the  OFCCP'a staff  from  1,500  tp  SOO  pf*^^^^ 
But  the-underlyirig  assumption  that  a  strong  debatroent  policy  is  all  there  should  be 
tb  OFCCP  eriforceriierit  would  of  course  go  far.towardguaranteemg  nP  enforcement. 
It  is  the  same  thing  as  prescribing  the  death^penalty.  fpr.larceny  or  relying  on 
nuclear  weapbris  albrie  fbr  defense:  In  sacbL  cases,  juriea  don't  cpnyict  and  nations 
don'f  use  riuclear  weapbris:  The  legal  process  andthe.iiation  state,  armed  with  only 
ultimate  weapbns  are,  for  that  reason,  render^d.defense.less.  The  McClps key  propos- 
als stem  fr-bm  this  basic  fallacy:  I  hope  lhat..the,C.angressman  will  withdraw  his 
proposal  anci  involve  himself  in  open-ininded  discussions  such  as  are  al^o  necessary 
dt  the  OFCCP  so  that  unworkable  measures  by  both  can  be  corrected. 
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Civil  i««i»t'H  life  always  dimc.iilt  for  i>oUcy.  mak^ers,  TO 
dimcull  whrri  .•onsiUunitionH  of'emtit'nc.yKCPst,  and  paper  work  ^m^  be  taken- mto 
account,  as  Purely  they  ritust.  The  OFCCP  process  is  being  viewed  as  a  test  ^of  th^ 
administration  s  co^nmitment  to  dvjJ.rights.  It  is  foolish  to  rush  with 
'hair-baked  proposals  eqaaUy  unsatisfactory  to  protected  gro^  and  business,  ine 
administration  should  allow  tKe^  old.regulations  to^p  into  effect,  since  they  largely 
mumbrializt?  existing  procedures,  while  it  deliberates  and  consults  to  improve  the 
eHlciericy  of  the  process,  reduce  cost  and  paper  work,  and  preserve  strong  enforce- 
ment.       _  _ 

SYSTEMIC  AND  CLASS  ACTION  WORjK  AT  EfiOC 

I  want  to  mcus  my  discqsaion  of  the  EEOC_on  th/n^  to  c<Hitinue^ahd  strength- 
en .systemic  enforcement,  which,  ^ou  may  recall,  (Was  one  of  my  priorities 
while  at  EKOC  and  one  of  the  prirasry  concerns  of  >his  Oommittee.^rbeli^ 
is  the  emphasis  that  may  be  moat^ndanKered  at  the  EEOC.Jhere^s  little jnceM^^ 
for  a  hew  adminiatratiojT_  to  chajige  Backlog  Change  Processing,  which Jiad  reduce^ 
the  (i^^jmmission's  backlog  by  two^thirds  for  the  first  time  in  its  hi^^^^ 
U'ft  the  agency  last  Febr_iiary,.Qr  Bapid  Change  Proce^^^ 

thus  far  kept  new  backlog  from  accumulatmg.  But  proposals^^  the  enforce- 

meht  authority  Congress  gave.  EEQC  back  to  the  Justice  Dep^rtment^^^ 
admihistration  s  approach,  to  systemic  work  as  eyidenced  by  the  revised  ObULl' 
proposals,  cast  a  shadow  over  the  future  of  systemic  work  by  the  federal  govern- 

"^Thc  systemic  progtam  at  EEQC  had  to  be  painstakingly 

!  was  esiK'cially  fortunate,  in.  being  .able  to  attract_Michael  Middleton  ^^^^  red 
i:)or8ey,  resi)C«ctivcly  to  heiid_the  program,  both  excellen^trial  lawyers  w:th  a  combi^ 
nation  Of  deep  ejcperience_jn  the.field  and  demonstrated  management  ability  that 
won  them  respect  throughout ^he  agency  and  jimpng  those^who  deal ^h  the 
agency.  Their  effort^  and  .the.work  of  district  directore  in  the  Ji^^^^^  resulterjh  aver 
100  commission-init[ated  .charg^s  in  two  years  tim^^ 

individual  changes  t^rgetcd.forclaM  action  treatment  under  (^m  criteria. 

It  is  difficult  to  overestimate  the  importance  bf  continuing  and  strengthening  this 
work.  For  Of  the  statutory,  tools  .given  EEOC  by  (^jngrAss^  this  work  alone  offere^^ 
strategy -tor  overcoming.structural  problems  minorities  and  women  sutler  in  the 
work  fo/ee:  I>et  me  illuatrste.wjth_an  example  of  a  problem  that^ 
alone  cap  approach— a  dangerous  and  largely  unnatural  decline  in  black  male  labor 
force  participation;  —    :  —  —   >.  -    .    -i.  .  i- —  — ui  

Though  Congress  and  the.pubiic.  are  well  aware_  of  such  stubborn  problems  as 
minority  nneniployraent.aad  teenage  unemployment,  there _^is^a^^^^ 
discussion  today  of  a  dangeri)U£ly  abnormal  and  long-rarige 

participdtion  among  black  males..  Black  females  havehad  higher  unemployment  Jot 
many  years  bat  hav^  shown.a  very  healthy,  rising  labor  foi-ce  P^^cjpation,^  which 
exceeds  that  qf  white  women.  53.5  percent  to  50.6  percent  in^  1979.  It  i^^^^ 
both  black  and  white  males  have  dMIningjvork  force  participation,  h^^^^  woald 
appear  for  quite  different  reasons.  White  men  are  taking  advantage  of  early  retire- 
ment benefits,  Jbut  judged  by  the  ages .of  black^^^^^  not  ^in  ^he^labor  _force.no  such 
normal  phenomeaan  accounts  for  J[eclining^  black  mal^  Jf^'^lt'P^^'^^:  J  .  ^Kifo 
percent  of  black  males  are  not  in  the  labor  force  compared  with  26  percent  white 


The  fact  is  that  black  men  began  in  1938-the  first  year  in  which  |ach_statisti<» 
wereJtept—with ^eater  labor  force  participat;ibn  than  white  men,  at  ^Ldpercenua 
full  point  higher  than  white  male  labor  force  participation:  But  a  wide,  gap  has 
developed,  with  the  jxjsitioni  of  white  ^nd  black  males  how  reversed.By  ^979  a  gap 
of  6.7  percentage  points  between  black  and  white  males  had  opened-T-78.6  percent 
participation  for  white  males  to  74.9  percent  for  black  males.  _   . 

The  decline  In  labor  force  participation  for  black  men  has  i^een  twixre  as  stegp^as 
for  white  men— between  1948  and  197&  a  7.9  percent  decline  for  white  men  but  a; 
If). 4  percent  decline  for  black  rrieh.      -  ^   -----   -    -       ^  j 

What  is  most  .wi(ms  is  that  these  figures  typify  Rot.only  the  tee.n^ge  and  older 
years,  wh5n  such  decliHe  might  be  more  ^^^P^cted,  but^he  pj-ime^^ork^^^^^ 
to  .^4.  in  the  years  for  which  figures  were  avajlable,  1954  through  1978,  the  de^^^ 
/or  black  men  (96.2  percent  down  to  84.5  percent)  was  twic^e  as  steep  asjor  white 
men  (97.5  percent  dOw^  to  92:1  percenU.  Tb^  two  groups  show  about  the  sa^ 
and  disabled  rate-20.1  percent  for.black  males,  19._6  percent  for  white^m ales,  but 
almost  25  percent  mOre  black  men  than..white  men  reported  they  were  discouraged 
(19.1  percent  blacks  compared  to  15.8  percent  whites).  _   ^       :  . 

TheTe  are  of  course  maitiple  causes  for  this  prv'>blem,  suc^ 
training  deficiencies.  Bat  one  of  the  most  important  reasons  is  probably  the  tend- 
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•oncy  of  biack  mairs  to  Ihj  cohcentrated  .In  older  cleclihirig  industries,^  a 
partly  of  syiitemic  discrimination  that  can  be  remedied  only  by  systerriic  work  by  the 
government.  .          ,    '  _      ....  ~ 

For  example,  blacks  have  a  9  percejil  labor  force_partic_ipation  but  m^^^^^ 
percent  of  the  labor  force  in  the  two  industrie9_which_a_re  in_deepest  trouble  in  this 
country- -auto  and  steel:  The  participation  rates  of  bJacJt  men.  in_declining  indus: 
tries  is  ihcreasiri'g  about  as  much  as  in 'growing  industries.  _BlACk  jTiales  partipjpate 
in  declining  iridustiies  at  a  rate  three  and  four  times  their  participation  rate  in  the 
labor  force.  -  „        ,  ^ 

One  way  to  see  the  effect  of  these  trends  dri  the  ovemll  employment  probJeras  o_f 
bia^'k  males  is  to  look  at  the  job  distribution  in  a  state  whose  economy -has  been 
deeply  effected  by  its  reliance  on  declining  industries.  The  graph  attached  to  rn^ 
testiraonx  entitled  ••Michigan's  Shrinking  Job  Pie,"  shows  a- loss  of  almost _200,006 
johs  ijn_  that  state  in  one  year  between  faU  1979  arid  fall  1980.  There  was  a  1.7 
percent  _incre_ase__in  white  female  employment,  almost  surely  'due  to  dperiirigs  iri 
fomale-stereotyped  jobs,  ajthou^h  non-white  females^  whb  cbrisisteritly  show  higher 
rates  of  unemployment  than  .other  groups,  lost  .7  percent.  Black  riiales  lost  , a  full 
percentage  point.  But  what  is  most  signifijrant  about  .this  chart  is  thaLit  iridicates 
that  white  males  maintained  their  53  percent  share  of  the  labor  force  even  in  a 
cruriiblirig  ecOriOriiy.  L  _  _  _  ,  :  i_ 

The  explariatidri  riiOst  often  offered  for  trends  showing  Mack.male  decline  in  the 
labor  force— the  availability  of  more  liberal  disability  payments^  .education  and 
training  rieeds,  etc.— are  drily  part  of  the  answer.  Black  males  in  Michigan_are_often 
trained  industriiil  workers  arid  presumably  many  white  males  hold  simiIar_'jobs_  in 
this  highly  industrialized  state.  It  wduld  appear  that  white  males  more  easily 
transfer  these  same  or  similar,  skills  frbrii  declining  industries  to  th^se  where  there 
is  hiring.  Systemic  work  which  ericou rages  afTjrrriative  recruiting  can  6©^  ifnportsnt 
to  equalize  opppLrt unities  for  black  males  whose  decliriirig  wdrk  fdrce  participation 
ca n  not  be .Consideced  toierabl e.  ._ ^—r"-—-       _  V      ..  \  -  J'. 

In  discussing  the  black  _male  decline  in  labor  force  participation,  I  mean  to  ao 
more  than  draw  to  your  attentipji.a  neglected  probb^  want  to  suggest  that  part 
of  its  solution  depends  upon  strong  systemic  wofk  by  the  federal  gbverririierit, 
especially  the  EEOC".  _    : ,   

This  was  the  toughest  program  to  buiJd  at  EJEQC,_  The  work  is  highly  technic^ 
and  requires  constant  managing  by  legal  experts  with  good  manag^ement^ 
Because  systeriiic  wdrk  is  discretionary,  nnlike  individual  cas^uJtJs  vulnerable  to 
neglect,  policy  shifts,  arid*  of  cdurse  inadequate  staff  work.  A  "strong,  systemic  pro- 
gram at  EEOC 'wil;  require  dversight  frbrii  the  public  and  from  this  Committee,  You 
never  hesitated  to  keep  riiy  feet  to  the  fire  wheri  I  was  at  EEOC:  I  know  you  will 
continue  in  that  tradition.  .  _  t.     t-      -  u' 

Despite  differences  ambi;g  various  administrations,  there  has  been  a  roa^n^con- 
sensiis .supporting  affirmative  action  among  the  Cdrigress^  the  executive^and  the 
judiciary  for  almost  a  generation.  Moreover^  the  reriiedies  have  had  bipartisan 
support  from  Bepu_b_iLcans_.and_Democrats  alike.  Indeed  affirmative  action  dev^loj^d 
into  the  strong  remedies  we  know  today  during  the  Nixon-Ford  years.  The  remedies 
have  been  on  a  continuum  of  _strortger_and  stronger  effectiveness  until  today  when 
they  are  considered  highly  effective  against ipb  bias.  It_would  be  a  tragedy  to^llow 
the  gdvernment  consensus  ori  affirmative  action _tp_crjimble  now  because  of  wild 
proposals  sulgriltted  by  5ome  members  of  Congress  or  inadequacieg^  in  the  prop^^ 
arid  prdgrariis  of  agericy  officials:  There  is  much  public jconfusipn  and  cpncern  about 
affirriiative  action,  but  there  is  not  yet  national  polarization..  The  Jillpngress.  th^ 
Presiderit,  business  and  prdtected  groups  should  work  together  to  increase  .public 
understaridirig  of  these  vital  -remedies*  imporve  their  efficiency,  lesson  their  cost, 
and  guarantee  the  iritegrity  of  their  erifdrceriierit. 

■  ■  \  ■  . 
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STATKMKNT OF  ELEANOR  HOLMES  NORTON,  SENIOR  FELLOW. 

URBAN  INStitUtE  \ 

Ms.  Norton.  J  want  to  begin  by  sayirig  thatot  jvould  never  have 
crossed  my  mind  when  I  was  Chair  of  the_  EEpCjto  not  appear 
before  this  committee  and  I  might  say  befor^  any  committee  of  the 
H.S.  Congress  when  members  of  the^ administration  might  have  felt 
that  there  would  be  some  critjcispi:  ^ 

My  name  is  Eleanor  Holmes  Nortp^^^  I  am  a  senior  feliow  at  t^^ 
Urban  Institute- where  I  am  writing  a  book  on  antidiscriniijiation 
remedies  and  affirmative  action  bri  a  grant  from  the  Rockefeller; 
Foundation:  .  . 

I  \vant  to  begin  by  expressing  my  appreciation  to  this  cammittee 
and  especially  .to  .you^  Mr.  Chairman,  for  holding  these  hearings 
*and  cpmmeridirig  the  ihitiativia  they  represent.  This  comniittee  has 
been  an  indispensable  vehicle  under  the  able  and  tpu^h  leadership 
of  Chairman  Hawkins  for  insuring  that  the  agencies  involved  .ap- 
proach enforcement  with  the  seriousness  arid  efficiericy  Congress 
intended.  _    .  - 

Your  oversight  has^beeri_  toii^h  arid  even 
arid  Republican  administrations  alike  Your  unfailing  posture  over 
the  years  has  been  to  goad  the  agencies  toward  greater  efficiericy 
arid  tougher  enforcement.  ^ 

But  I  doubt  that  you  Jiaye  e^^^^  cdri^^  such  as 

has  developed  since  the  new  administration  has  come  into  office.  I 
doubt  that:ybu  have  held  hearirigs  duririg  a  petiod  when  the  very 
future  of  equal  employxnent  opportunity  was  bein^  questioned.  _ 

For  these  hearirip  com  a  time  when  the  actions- of  the 
administration  and  a  number  of  retrogressive  proposals  befgre  the 
Congress 'have  created  an  almost  Urianimous  loss  of  confidence 
among  public  interest  groups,  civil  rights  ^oujds,  _arid__w^^^ 
rights  groups  that  the  civil  rights  laws  will  be  enforced  fairly  and 
forcefully.  Nor  interestingly  have  these  measureA  been  p  forward 
at  this  iriitiative  oiF  the  business  community  and  many  have  not  met 
with  their  approval.  _  __ 

I  found  in  my  experience  at  the  EE0e  that  many  employers 
today  are  committed  tb  the  law  a^^  it  as  A /act  of  life  in 

doing  business  just  as-  they  accept  similar  statutes  such  as  the 
Natibnal  Labor  Relations  Act,  the  Federal  Coinmunications  Act 
and  other  regulatory  statutes.  I  am  certain  that 'business,  is  eml^^^^^ 
rassed  by  radical  proposals  such  as  Seriator  Orrin  Hatch's  proposed 
equal  protection  amendment  to  the  Coristitutibn  which^^iLm^ 
bther  things^- would  raise  tourist itutionald^imension  the  barring  of 
goals  and  timetables,  ^  device  which  busiriess  eridbrses.     •  _ 
-  It  is  hard  £d  tak^  seriously  most  of  the  proposals  that  have 
surfaced,  many  of  which  appear  to  be  _  patehtly\inega^^^ 
feasible  or  so  extrem^  that  I  cannot  believe  they  will  survive  scruti- 
ny. These  include^^rbpbsals  tb  abolish  the  EEOC,  the  Office  of 
Revenue-Sharing,  and  the  OFCCP,  leaving  EEDC  only  the  Federal 
EEO  erifbrcemerit  and  some  ,coriciliatidri  power,  taking  us  back 
alniost  15  years  while  making  the  Justice  Department  somehow 
solely,  respbrisible  for  EEO  eriforcement^^  moratorium  on  lawsuits 
hy  the  EEQC;  an  amendment  to  title  VH  to  overturn  _the_Supre 
Cburt  decisibri  iri  the  Weber  base,  tnaking  it  impossible  for  business 
to  do  voluntary  self-enfdrcement  without  waitirig  tb  be  sued;  arid  a 
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/  -_ 
measure  to  require  specific  intent  befors,  diserimination^  niay 
established  under  title  VII--to  name  some  of  the_more  radical  and 
unworka&le  of  the  proposals  that  have  surf&ced  before -the  Con- 

^OW  «f  the  unfortunate  efTects  of  these  extreme  proposals  is  ti^^^^ 
many  minorities  and  woirieh  will  assume  that  proposals^to  weaken 
the  Jaw  and  retard  enforcement  have  been  advanced  at  the  request 

of Ihe  business  cbmmuhity.   .         -         -..^  „'   r  t'nJo^oi 

In  point  of  fact  the  new  regulations  at  the -Office  of  federal 
Contract  Gompliance  to  override  those  passed  ^during  the  last  ad- 
ministration, for  example,  hav?  deeply  divided  the  busmess  com- 
munity and  distressed  most  bMnep  people^  Md^heir  lawyers. 
While  many  companies  desire  changes  at  OFCCP,  the  administra- 
tibn  proposed  some  measures  that  weaken  enforcement  with  which 
business  was  satisfied  and  failed  to  deal  with  others  that  concerned 

*^°Minorfties  and  women,  bh  the  other  hand,  read  the  prppQsed  . 
changes  as  a  general  declaration^  of  war  by  the  new  adimnrstyation 
aeainst  firm  enforcement  in  cml  rights,  far  beyond  the  PFCCF  It 
was  the  wrong  signal  to  send  to  minorities  and  women,  wh(^ 
though  skeptical  about  the  administration  s  ^  commitment,  liaa 
adopted  a  wait-and-see  attitude:  And  it  was  the_  wrong  siMal  to 
send  to  business  v^ho  had  hoped  fpif  a  fruitful  working  relationship. 

Because  the  proposed,  revised  OFCCP  regulations  have  pome  to 
symbolize  problems  in  equal  employment  Enforcement  in  the_new 
^ministration,  I  want  to  us^  them  to  indKate  a  major  j)rgjlem 
that  has  emerged  in  the .  administration's  basic  approach  to  the 
equal  employment  laws,  as  I  see  it.  Then  I  want  to  make  some 
comments  about  EEOC's  systemic  program  because  I  believe  it  is 
thi^  f)art  of  the  Commission's  mandate  that  is  .irwst  vulnerable 
witKout  s'listained  internal  managemeht  and  support,  from  the  ad- 

'"fS^'ipJoposed  revised  OFCCP  regulEitions  have  drawn  Tire -^om 
all  sides.  For  example  the  thresholds)  for  coverage  by  affirmative 
action  plans  are  proposed  to  be  raised^from  cj)mp^^^^ 
employles  attd  $50,000  in  contracts  tc  only,  those  with  250  employ- 
ees arid  at  least  one  contract  of  $1.0  million.  _ 

Protected  groups  have  strongly  obje;cted  to  this  prpmssd  because 
by  the  OFCCP's  own  estimates' 75  jperceftt  of  the  compames^  would 
no  longer  be  covered.  OFCCP  justified  such  a  huge  reduction  m 
cbveraie  saying  that  three-fourths  of  all  emj^?y?es  covered  _  by 
.  written  plans  continue  to  be  covered.  OFCCP  overlcwks  the  ^ 
fact  thkt  80  percent  of  all  new  jobs  are  creaM  in,  companies  wtth 
106  or  less  emplpyees  and  that  it  is  far  easier  fpr  business  and  fpr 
Gbvernmeht  to  work  within  a  context,  of  jbb  expansion  thsn  within 
a  work  force  where  undbihg  y^rs  of  discriminatory  recrur  ment  is 

hecessaiy.  '  .       ,     vi    i  ri- 

,   I  want  to  skip  some  of  this  in  light  of  lack  of  ti:  ne.      _  -  ^  _ 

The  interesting^  thing  aboat  the  iproposal  that  would  take  75- 
percent  of'the  companies>.put  pf  the  OFCCP  program  for  ^1  intents 
and  purppscs  is  that  business  scpffs  at  the  prpposal  in  ^he  same^ 
way,  that  minprities  and  wpmeri  db. 
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Mr.  Hawkins,  Mrs.  Nprtbri^  if  I  could  interrupt  there,  ie  it  your 
Understanding  that  this  takes  them  out  of  even  the  requirement 
for  reporting  as  well?  _   _      _       _  ' 

Ms.  Norton.  That  is  right,  for  preparing  an  affirxriative  action 
plan.      : 

Mr.  Hawkins.  There  is  no  xeporting  even?  Not  only  would  they 
not  be  covered  but  they  wbulH  riot  everi  have  the  fequifemerit  to 
report?  _      _   _  .  . 

Ms:  NbMX)N.  They  would  not  have  the  requirement  to  submit  a 
writteri  affirmative  action  plan.   

Mr.,  Hawkin^.  So  even  if  that  phase  of  it  were_tb_be  left  in,  at  ^ 
least  there  would_  be  some  incentive  for  them  to  do  sometfiing 
constructive:  Taking  that  away  as  well  completely  removes  _|uriy 
incentive,,  1_  would  assume^  It  actUidly  builds^  in  a  disincentive. 

Ms.  Norton:  I  think  that  is  just  the  word.  We  were  mindful  at 
EEDC  when  we  were  drawiriK  criteria  for  choosing  systemic  targets 
..that  although  you  want  to  get  the  biggest  bang  for  the  buck,  the  . 
last  thing  you  want  to  do  is  tell  smfiJler  compel  which  are  the 
maidrity  of  the  companies  in  the  United  States,  that  you  will  never 
bring  a  sj^temic  complaint  against  the_m,_be^^^  a 
license  to  flqut  the  Jaw.  So  we  made  it  clear  that-the  criteria  would 
factor  in  size  on  Sccasion  but  that  we  would  _alsp  iijitiate  cqm- 
plairits  against  Jmaller  companies  where  we  believed  that  they 
were  seriously  in  violation  and  where  they  would  hMe  an  jnip^^ 

Here  they  are  saying^  all  of  you  folks,  which-is- most  of  you  folks  . 
as  it  turns  out,  who  are  not  in  the  Fortune  500  virtually  do  riot 
have  to  file  these  plans.  There  have  to  be  better  ways. 

Mr.  Hawkins.  In  your  experience  what  would  be  the :  likelihood 
that  they  wbiild  have  been  brought  before  the  agency  in  any  capac- 
ity?   ' 

Ms.  Norton.' One  of  the  reasons  why  this  jpropdsal  is  so  laugh- 
able is  that  business  representatives  tell  me  that  0FGCP,  because 
it  did  not  have  specific^criteria  fpr  wheri  to  do  com  reviews, 
rieyer_  got  ardUn^  td  the  smaller  companies  anyway,  but  at  least 
they  had  to  file  a  plan.    _   _^   .  ■ 

This  way  ydu  never  get  around  to  reviey/ing  them  and  they  do 
not  have  to  file  a  plan  arid  of  course  it  is  most  of  the  ^cqi^ 
the  JJriited  States.  Ndw  I  can  understand  the  concern  *with  efficien- 
cy but,  as  i  will  suggest  later  on,  there  are  ways  to  go  at  this 
withput  cuttirig  the  legs  dut  from  under  enforcement,  as  i  believe 
this  proposal  does.     ,  ,  

Business,  who  I  suppdse  people  reading  the  proposed  revisions 
might  think  would  be  satisfied  with  this  proposal,  has  scoffed  at  it 
because  OFCCP  says  it  will  save  only -$13^raillion  in  reporting 
requirements.  Business  says  that  for  the  largest  cpmpariies^^^^^^ 
costs  Iherii  $242  millidri  a  year  in  OFCCP  compliance,  so  they  think 
th^t  the  dFCCP  has  done  nothing  by  this_prpppsal._  

Another  seemirigly  prdbusiness  proposal  has  Jrawn  deep  skepti- 
cism from  business  and  that  is  this  nbtjori  of  a  5^ear_exei^^ 
a  business  has  fil^t  an  dri-site  review,  then  produces  an  acceptable 
affirmative  action  agreement  and  then  signs,  an  agreeni^ent^o^^^ 
ing  them  to  hire  sdrne  people  from  an  employment  training  pro- 
gram, one  of  the  ETA  programs  in  the  Department  of  Labor. 
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The  protective  groups;  of  course,  rear  the  ■fgng_penodw^^ 
revi«»w  The  pliih  that  is  produced  could  be  a  paper  Rlan  that  tor  ^ 
years  a  company  does  not  jjroduce  on  and  yet  gets  no  review.  Aijd 
the  ETA  program  proposal  is  almost  laughable,  since  of  course  the  . 
ETA  training  programs  are.  trying  to  train  very  often  unsltilled 
people  for  entry-level  jobs  where  minOrtCies  and  women  most  otten 
find, wOrk  anyway.         >:  ■  ■       •      .  ■     c  rr  ' 

So  to  hook  those  people  up  with  big  companies  for  affirmative 
action  purposes  is  to  do  nothing.  They  will  not  fill  their  Joals  and 
timetables  out  of  ETA  training  proj7ams.  Busmess^questions_  the 
legality  of  the  whole  ET^.  linkup;  They  think  OFCCP  will  us|  it  to 
bllckrnail  them  and  they  hSve;  thus  fpUHd  this  p  belief  dt  al.l. 

While  it  is  nbt  unusual  ' for  business  and- protective  groups  to 
oppose  Gove-rnment  equal .  emplpyment  proposals,  I  do  not  know 
when  I  have  seen,  such  disenchantment  on  both  sides.  I  believe  that 
more  acceptable  and  reasonable  proposals  could  have  been  pro- 
duced had  the  adrnin'istratiOn  adopted  an  orderly  process-^  It  must 
be  remembered  that  these  are  the  basic  reflations  which  goveKS 
all  of  the  major  substahtiye'^nd  procedural  issues  of  the  UtC^Cf. 

The  OFCCP  in  the  last  administration  vvorked  on  its  regulations 
for  2  to  3  years.  This  administration  sought  to  revise  tke  regula- 
tions that  had  only  recently  beSi  passed  ianipre_^  like  2  to  3  months 
and  even  before  the  director  of  the  pFCCP  had  corae  on  the^job, . 
apparently  to' keep  the  regulations  of  the  last  administration  from, 

going  into  effect.  '      : — >.^,.i  j 

This  was  totally  Unnecessary.  The  aew  administration  could 
easily  allow  the  regulations  to  .become  final  while  exph 
lishing  its  reservation  Of  its  right  to- make  changes.  Nor  ^would  this_ 
inconvenience  business.  The  Carter  admmistratiqn  regulatioiK  are 
not  operationally  much  differpnt  from  procedures  already  being 

used  by  business  to  comply  with  OFCCP  requirements;^  _   

For  the  most  part  the  regumtions  "c'odify  actual  OFCCP  Proce-  ^ 
dures.  Thus  allowing  regulations  to  go  into  effect  would  have  had 
little  appreciable  effect  On  business  ■  while  providing  the  time  tor 
deUberation  and  creative  problem  solvihg  that  this  complicated 

area  requires.  .  ,     ^      i  .     ,  «f.r-.r-.Ti     -^u*.  >,+iii 

Given  moi-e  time,  study  and  consultation,  the  OFCQP  might  still 
breakthrough  some  of  the  toughest jjrOblems.  In  my  experience ^at 
EEOe  I  found  that  enforcement  and  efficiency  were  not  mutually 
exclusive:  ^To  the,  contrary,  enforcement  results_  often  depended 
upon  measures  tO  iitiRfOve  efficiency:  i  .  i-     '  n 

One  dramatic  example  .of  this  wp  the  more  than  tripling_of  the 
fenedy  rate  that  resulted  from  the  efficiencies  of  Rapid  Charge 
Preceding  at  EEOC  The  bid  bureaucratic  investigatory  processes 
virtually -destroyed  the  possibility  for  remedy,  producing  a  14-per- 
cent remedy  rate  and  ,  a  2-year  processing  time  for  the  average  case. 

When  I  left  the  agency  last  February  the  remedy  rate  was  5U 
percent  and  the  processing  timeji  mohths,  as  employCT^^ 
a  system  which  allowed  th6m  to  settle  cases  early  before  backpay 
accuftiniulated,  thereby  becoming  a  deterrent  to  any  backpay  at  all. 
At  the- same  time  the  faster  process  prevented  the  agin^  of  cases, 
tJhe^Single  most  important  enemy  of  remedies  and  the  chief  cause 
of  EEOC's  historical  backlog  problems. 

■      ■      •  /  ■ 
108. 


103 


Thus  f  am  deeply  sympathetic  with  admihistratibri-anH  business 
concerns  to  make  the  OFCCP^  processes  less  burdensome  to  employ- 
ees. The  problem  is  that  the  new  revised  OFCCP  regulations  do  hot- 
do  this,  as  business  bjitterly  indicates.  Moreover  my  ex^^ 
EEOC  conyinces  me  that  this  can  be  done  without  sacrificing  en- 
forcement. But  it  is  clear  tMt  thA  administr^  regulation 
would  seriously  downgrade  effective  enforcement.  .  - 

In  the  next  part  of  my  testimony,  whTch  I  am  not  going  to  rea^^^^^ 
suggest  thai  another  way,  a  better  way  to  approach  the  problem 
QFiSiSP  was  aiming  at,  which  WP3  to  do  fewer jspm^ljan 
clearly^  would  be  to  peg  compliance  reviews  to  published  criteria  of 
which  actual  performance  would  be  central.  I  can  unde^retand  ho^ 
you  carinbtj^  of  course,-  efficiently  do  compliance  ^  reviews  ail  the 
time,  everywhere,  and  that  the  compliance  reviews  are  indeed 
often  costly  for  business. 

But  a  criterion  that  is  so  blunt  an  instrument  that  it  simply 
eliminates  most  of  the  companies  is  h^^ 

serious  a  problem:  if  in  fact  past  performance  determines  whether 
or  not  you  will  get  a  ccmpliance  review  arid  dri  what  timetable, 
then  two  things  are  accomplished.  ; 

First,  of  course,  you  reduce  the  uriiverse  of  peo 
do  compliance  reviews.  But  most  importantly  you  offer  an  incen- 
tive to  busine^  to  do  its  own  affirmative  act^^^ 
a  bigger  bang  for  your  buck  because  you  have  given  an  incentive  to 
bpsiness,  that  does  not  want  to  spend  the  jnbriey  it  takes  for 
coEnpliarice  review,  to  do  it  because  they  know  that  a  good  record 
means:.!  am  off  the  hook  for  x  period  of  time.  ;  ^   

This,  by  the  way,  is  similar  to  the  way  we  structured  the. system- 
ic program  of  EEQC  it  was  based  ori'your  performance.  If  you^  in 
fact,  had  a  good  showing 

against  you:  If  you  indeed  were  not  in  compliance  but  in  the  last 
few  yesirs  ybii  had  done  yery_  well,  arid  it  w  you  were 

on  your  way  tqward  compliance,  we  would  move  on  to  the  next 
fellow  who  had  not  done  very  much^  

These  arid  similar  criteria  seem  to  me  to  be  more  rational'thah 
lopping  off  rhdst  of  the  cbritractd_rs._ 

I  do  warit  to  say  one  word  here  for  the  record  about  the  proposals 
of  Representative  McCloskey,  because  they  have  raised 
species  of  problems  iri  their-own  way  as  those  presented  by  the 
Reagan  administration  DFCCP  re^latidns^  • 

As  you  kriow  Representative  McClosl^ey  wishes  to  rewrite  the 
entire  Ekecutive  order.  The  .difference,  ;  of  course,  is  that  Rep re- 
seritative  McCloskey,  during  the  years  hej  h^  been  in  Gongress,  has 
had  a  civil  rights  Record  arid  reputatipn]  He  was  strongly  support- 
ive of  me  while  I  was  at-EEOC  and  went  out  of  his  way  to  take  an 
interest-in  the  agency^  He  supported  riiy  Eriariageirierit  reforms  arid 
firm  erifdrcemerit  approach. 

I  have  been  preparing  a  response  tp  hLs  prpppsals^^w^^ 
to  me  by  mail.  I  have  such  respect  for  his  past  civil  rights  record 
that  I  think  it  iniportant  td  gd_  oji_ record  as  to  approach- 
dutliried  iri  his  revised  Executive  order.  This  goes  beyond  anything 
even  the  adrQinistratidn  has  ddne.  He  waKts  to  rewrite  the  eritire 
Executive  order. 
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TOe_iribst  serious  prdblem  with  the  McCl^jskey  projKisaL  is  its 
assumption  that  tlie  single  remedy  of  debarment  will  yield  effectjye 
enforcement  at  OFCCP,_  although- it  does  serious  har^  in  ^ther 
ways  such  as  decimating  OFeiGP's  staff  from  1,500  to  300  people, 
But  the  underlying  assumption  that  a  strong  debarment  policy,  is 
all  there  should  be  to  QPeeP  enforcement,  would  of  course  go  far 
toward  guaranteeing  no  enfq^  - 

It  is  the  same  thing  as  prescribing  the  death  penalty  for  larceny 
or  relying  on  nuclear  weapons  aJone 

juries  do  iiot  convict  ^nd  nations  do_^^*^  ^®  nuclear  weaFK)hs. 

The  legal  process  and  the  nation  state,  anned  gnl^  with  ultimate 
weapons  ^afe  for  that  reason  rendered  defenseless.  The  McGloskey 
proposals  all  stem  from  this  fallacy.  I_  hope  that  the^Cfc^ 
will  vnthdi-aw  his  proposals .  and  involve- himself  in^  openminded 
discussions  such  as  are  also  jiecessaiy  at  OFCCP  so  that  unworka- 
ble measures  in  bo^   can  be  corrected.   — 

Civil  rights  issues  are  always  difficult  for  policymakers.  They  are 
even  more  difficult  _when  cdrisiderations  of  efficiency,  cost,  and 
paperwork  must  be  taken  into  accouifit,  as  surely  they  must  The 
OFCCP*  process  is  being  _viewed  as  a  test  of  this  administration's 
commitment  to  the  whole  of  civil  rights.  It  is  foolish  to  rush 
'through  it  with  halFbaked  proposals  equally  Unsatisfactory  to  pro- 
tected groups  and  business.        :  . 

The  administration  should  allow  the  old  re^^  into 
effect  since  they  largely  memorialize  existing  practices  while  it 
deliberates  and  consults  to  improve  the  efficiehci  bf  Jh(B  pr^ 
reduce  costs  arid  paperwork  and  to-preserve  strong  enforcement. 

i  want  to  focus  my  discussion  of  EEOC  on  the^heed  to  eoritiri^^ 
and  strengthen  systemic  eilforcettient  which  you  may  recall  was 
one  of  my  xhief  priorities  while  at  EEDC  and  one  of  the  ^rirnary 
concerns  of  this  cpmmittee.^  bel^      that  it  is.  this  emphasis  that 
may  be  most  endangered  at  the  EEOC.  .   

There  is  little  iriceritive_  for_the  new  vadministration  to  change^ 
Backlog  Charge -Processing,  which  had  Seduced  the  Cbmrhissipn's 
backlog  by  two-thirds  for  the  firat  tiriie  in  its  history  by  the  time  i 
.left_the  agency  last  February,  or  Rapid  Charge  Processing  whose 
efficiencies  had  thus  far  kept  new  backlogs  from  accumulating. 

Proposals  to  transfier  the  enforcement  authority  Congress  gaye 
EEOC  back  to  the  Justice  Department  arid  the  administration's 
approach  to  systemic  work  as  evidenced  hy  the  revised  OFCCP 
-  proposals  cast  a  shadow  on  the  future  of  systemic  work  by  the 
Federal  Government:   .  - 

The  systemic  program  at  EEOC  had  to  be  painstakingly  built 
from  the  ground  up:  Jt  is  difficult  to  overestimate  the  importance 
of  continuing  and  strengthening,  this  work,  for  iri  this  work  lies  an 
important  strategy  for'  overcoming  structural  employment  prob- 
lems minorities  and  women  suffer  iri  the  work  force. 

Let  me  Illustrate  with  an  examplei^  dangerous,  and  largely 
unnoticed  decline  in  biacfci  iriale  work  Torc  th&t  J 

think  is  amenable  to  solution  in  part  sh-ong  6overnment»systemic 
work  equal  employment  oppplrturiity.  ^ 

public  are  well  aware  of  ^uch  stubborn  problems  as  minority  Unem- 
ployment and  teenage  uhemplbyirierit,  there-  is  almost  no  public 
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discussion  today  of  a  dangerously  abnormal  and  long  rahge  decline 
in  labor  force  participation  arriqrig  black  males. 

Black  females  have  had  high  unemployment  but  have  shown  a 
very  healthy  rise  in  labor  force  participation  which  exceeds  that  of 
white  woinfen,  53;5  percent  to  50.6  percent.  It  is  true  that  both 
black  and_  white  males  have  declining  work  force  participation,  but 
it  would  appear  for  quite  different  reasons.  White  rnen  are  ^taking 
advantage^  of  early  f ef irement  benefits,.  But  judged  by  the  ages  of 
black  men  not  in  the  labor  force,  no  such  nbrrnal  phenbrneha  • 
account  for  the  declining  black  male  labor  force  participation^ 

Today  40  percent— and  I  want  to  please  repeat  that  .figure, 
alrnpst  ha]f  of  the  black  males,  40  percent— of  black  males  are  not 
in -the  labor  force  compared  with  26  i>ercent  of  white  rnales.  

Mr.  Hawkins.^  Would  j^du  repeat  those  statistics,  Mrs:  Norton? 

iVis:  .Norton.  Forty  percent  of  black  males'  today:  are_  hpt  in  the 
labor  force.  The  figure  for  white  males  is  26  percent  and  ahnost  all 
of  the  white  rnales  are  accounted  for  by  virtue  of  early ^etlrerhent, 
illness  or  disability.  But  ak  you  will  see  from  J;he  figures  i  will 
offer,  that  does  not  account  for  black  rnale  dec^ 

If  you  go  back  to  the  first  figures  we  have  on  race  j)n  labor  force 
particiation,  1948.  black  men  actually  had  a  h_igher_  labor  force 
participation  than  white  men.  It  was  Lpercent  higher  in  1948, 
something  over  87  percent  as  I  recall  it.  JBy_  197^^  the_pdsitibns  had 
reversed  and  a  wide  gap  had  opened  between  blacl^  males  and 
white  males,  a  6.7-percent  gap  between  black  arid  white  rriale  labor 
force  participation.  •  _      _      _  . 

The  black  male  labor,  force  participation  decljrie_  was  twice 
steep  between  1948  and ''1979,  that  is  to  say  twjce  as  many  black 
men  fell  out  of  the  labor  force  in  that  siriglA generation 
rrieri.  There  was  a  I  Jd  percent^  decline  in  labor  force  participation 
for  white  men,  but  there  was  a  15.4_-percent_  decline  in  labor  force  * 
participation,  for  black  men  between  194&  and  1979.  ^ 

What  is  most  surprising  arid_  bmiripus  is  that  this  is  occurring  in 
the  prime  working  agefe  between  25  and  54.  Perhaps  you  would  not  '  • 
be  as  surprised  by  thesne  figurj^s  jf  they_  w^^ 

ployment  figures  or  the  unemployment  figures  of  older  black  males 
who  do  not  have  educatibrial  arid  other  training  opportunities.  But 
that  is  not  the  case^The  decline  i  speak  about  occurs  at  the  prime 
working  ages  between  25  arid  ^ 

There  ^re  multiple  causes  of  course  for  such  a  phenbrnendn  as 
this,  to  be  sure_  such  as  educationTrtraitiiiigr  and  a  list  of  other 
problems  of  which  we  are  all  aware  for  unemployment  of  all  kind?^ 
But_I_suJ)mit_that  ari  important  cause  of  this  problem  is  systemic 
discrimination.  

One  gets  a  sense  of  this  by  looking  at  the  concentration  of  black  ' 
males  in  declining  industries  such  as  steel  arifi  auta  Fpr'  exariiple, 
blacks^bverall,  men  and  women,  have  a  participation  rate  of  9 
percent  in  the  labor  force,  buL15_pej:cerit  of  tl^^  in jsteel 
and  auto  are  black.  Those  figures  are  even  more  Stark  when  you 
bear  in  mirid  that_mbst_  bf  the  jpebple  in  autd  would  be  black. 
'  niales--there  are  relatively  few  black  females — and  they  have  a 
participation  rate  in  the  labor  fdrce  df  let  us  say  4^r  5  percent; 

So  if  they  have  4  or  5  percent  of  the  labor  fdrce— that  is  how 
rriariy  black  males  are  in  the  labor  force — and  15  percent  in  auto 
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and  steel,  yoi  can  see,  that  they,  are  greatly  concentrated  in  the 
wronff  places.  Well,  how  do  you  get  people  out  of  the^>yrong  places/ 
One  of  the  most  potent  tools  for  Ming  that  developed  in  the  last  15 
years,  of  course,  through  affirmative  action.       ^    ^    ,  -  i  u 

In  drawing  to  your  attention  _the  black  male  decline  in  labor 
force  participation,  I  mean  to  do  so  not  only  becaiise  it  is_a  neglect- 
ed problem  but  I  think  a  tragically  neglected  problem  that  may  he 
at  the  root  of  many  other  problems  in  the  black  community.  I  vvant 
to  suggest  thi-ough  this  example,  that  ^paft  of  its  solution  depends 
upon  strong  systemic  work  by  the  Federal  Government  and  espe- 
cially the  EEDC.  __L  ,  ^.  ^  _  _  .     ^  .  ^ 

If  black  males  can  be  directed  to  industries  which  Are^L^proving 
in  their  hiring  rates  and  but  bnridustfies  which  are  decjinmg,  then 
of  course  these  figures  will  improve.  The  only,  tool  we  have  that 
does  that  in  any  fairly  systematic  way,  that  is  encourages  affirma- 
tive recfuitment  where  you  hive  small  numbers,  is^  of  course,  at- 
firmative  action.  Otherwise  people  have  to  find  their  v^ays  them- 
selves, arid  as  we  all  know,  one  of  the  reasons  that  mindnties  do 
not  find  their  \yay  into  .Certain  industries  is  bfecause  they  have  no 
pattern  of  being  accepted  in  those  industries. 

The  systeriiic  program  was  the  toughest  program  to  build  at  the 
EEOC  *  The  work  is  highly  technical  and  requires  constant  monitor- 
ing by  experts  with  good  management  skills.  Because  sysjtemac 
work  is  discretionary,  unHke  individual  cases,  it  is  v^^^ 
neglect,  policy  shifts  and  of  course  inadequate  staff  work.  strong 
systemic  program  atEEGe  will  require  oversight  from  the  public 
mid  this  committee.  You  never  hesitated  to  keep  my  feet  to  the  fire 
when  I  was  at  EEOC.  i  know  you  will  con_tinue_in_that  tradition. 

Despite  differences  among  administrations^  there  has.  been  a 
rough  consensus  on  affirmative  action  among:  the  _execut^^^ 
.Gongress  and  the  judiciary  for  almost  a  generation^now.^Moreove^ 
the  remedies  have- had  bipartisan  support  from  RepuWica^^^^  and 
Democrats  alike.  Indeed,  affirmative  action  developed  into__the 
strong  remedies  we  know  today  during  the  Nixon  and  tord  years. 

The  i^emedies  have  been  ori  a  continuum  of  stronger  and  stronger 
effectiveness  until  today  when  they_are  considered  h^^^ 
against  job  bias.  It  would  be  a  tragedy  to  allow  this  consensus  to 
tumble  now-  because  of  wild  proposals  sometimes^  submitted  by 
Members  pfJDbrigress.  ,     -        —  i ^  ,^ 

There  is  much  public  confusion  and_cbricern  about  attirmative 
action^but  there  is  riot  yet  national  polarization. The  ConjT.^^^^^ 
President,  business  and  protecti^  groups  should  work  together  to 
increase  public  understanding  of  these  vital  remedies,,  improve 
their  efficiency,  lessen  their  cbsts  and  guarantee  the  mtegrity  ot 
their  enforcement. 

Thank  you  very  much^  Mr.  Chairman.         ^  __- 

Mr  Hawkins.  Thank  you,  Mrs.  Norton,  for  a  very  excellent 
statement.  Ybu_are  even  better  now^than  you  were  when  you  came 
before  the  committee  in  your  prMipus  gpsition. 

We  db_nbt  have  ybUr  written  testimony  today. 

Ms:  Norton.  I  apologize  for  that.   ,  .  , 

Mr  Hawkins.  So  we  could  not  prepare  any  questipjis  in  advance. 
However,  you  answered  sbjriariy  of  them  th^t  might  have  been 
■  asked.  I  trust  that  we  will  have  the  benefit  of  your  written  testirao- 
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hy  in  a  few  days.  I  am  psuming  the  reporter  is  as  efficients  she 
always  is.  We- do  look  forward  to  cooperating  with  you  and  consult- 
ing with  you  frprntime  to  ti 

I  want  to  egress  my  personal  appreciation  for  all  that  you  have 
done.  Even  thpuj^i  M  you  said,  we  w^^  critical,  we 

never  lost  touch  and  we  did  enjoy  worlung  with  you. 

Ms.  Norton.  Thank  you,  Mr.  Chairman. 
-  Mr.  Hawkins.  1  will  allow  Mr.  Washington  to  ask  some  questions 
if  he  has  some.  ' 

Mr.  Washington.  Thank  you,  Mr.  Chairman.   ^  

I_agTee_with  you,  Mr.  Chairman.  This  is  a  marvelous  statement 
and  a  rather  stunning  and  shocking  statement.  Maybe,  it  is  good  we 
did  npt  have  it  before  Us.  I  would  be  in  teare  at  some  of  those 
statistics  that  you  gave  us:  40  percent  of  black  males  are  hot  even'i 
ih  the^  work  force._  ^  .  ^   ^  .__ 

Someone  said  that  the  black  males  are  ah  endangered  species.  I 
guess  that  js  p^retty  true,  is  it  not?  _ 

in  the  interests 'of  time,  I  will  just  ask  one  or  two  very,  quick 
questions. 

in  light  of  your  observations  about  the  projposed_rule_ changes 
the^  Department  of  Labor^  let  me  ask  you  about  the  Reagan  transi- 
tion team  very  briefly.  I  am  concerned  because 
statements  being  made  that  are  obviously  erroneous:  gtatem^nts 
about  the  statute,  about  the  Executive  order,  about  court  cases, 
abbUt_admiriistration,  about  the  law  in  general. 

i  am  concerned  that  decisions  might  be  made  in  a  ya^  Was 
there  evei  any  dialog  between  the  ileagan  transition  team  and 
your  offict  Was  there  any  communication?  _Did  they  ask  any 
questions?  Were  they  concerned  about  the  track  record  of  the 

^EEDC?  In  short  did  they  db_  their  \TO   __  _ 

^  Ms.  Norton.  There  was -virtuadly  no  comiminicatioii.  We  set  up . 
an  office  for  use  by  Mn  Jay  Parker  and_a^^ 

was  virtually  never  used.  There  was  virtually  no  interviewing  of 
staff.  Therefore,  I  thought  the  Jranjitibri  report  was  going  to  be  a 
short  document  perhaps  focusing  on  the  papers  we  turned  over  to 
the  team,  the  papers  that  they  had^equested  about  our  operations. 

The -basic  problem  with  the  team  and  with  the  report  was  the 
lack  of  expertise  of  Jihbse  who  worked  on  it.  These  are  issues  that 
are  tough  and  complicated.  The  appiroach  of  the -transitibh  team 
appeare  tb  _ha_ye_bee^^  They  quoted  from 
heoconseryjatives  in  the  transition  report,    *    _  *_ 

When  they  were  dbirig  things  like  looking  at  our  statistics,  they 
were  basically  complimentary  of  the  operatibhs  bf  the  A^ency.  But 
they 'chose  to  devote  a  fair  amount  of  their  report  to  issues  that 
they  apparently  did  not  take  the  time  to 

cation  of  law  for  example  that  come  out  of  court  decisions  and  not 
EEDC  or  come  straight  but  of  the  statute  but  not  EEOC.  . 

Thus,  I  was  inclined  to  believe'  that  the  administration  would 
find  the  report  as  embarrassing  as  most  prbfe$sionals  oii  both  sides 
have  found  it.  .    -- 

rhave  hbt_hbted  that  the  administration  has  had  any  response 
whatsoever  to  the  report,  though  I  think  the  fact  of  such_  a  repbrt 
lijce  that  can  ehcibUrage  people  who  Jo  not  know  any  better  to  pick 
up  some  of  these  proposals.  And  I  think  we  -have  already  seen 
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Evidence  of  some  of  those  proposals,  as  informed  as  they  are,  by 
findfng  srtiiJ  Sid  bits  of  them  in  pieces  of  legislation,  proposed 

mSS^:  So  itis  feir  to^y  if  tlM  ic^^ 
it  was  with  preconceived  notions  about  what  they  ™ted.  They 
^ere  not  concerned  about  an  empirical  approach^  Thsy  just  had 
Sine  Seas  they  wanted  to  give  voice  to  and^  at  best  just  use  the 
Aeericy  as  sort  of  a  launch  pad  to  get  them  out.  _     _  _  - 

^  l^bRTON.  I  think  that  really  says  it,  that  they  did  not  do  ^an 
investigation  of  any  kind  within  the  agency-         ,  .  _ 

Mr.  Washington.  I  have  one  other  quick  question.  It  has  been 
bruited  about  the  Re^an  administratidn  that  perhaps 
cies  should  take  over  the  antidiscrimination  aspects  of  the  Federal 

^  You'teovS;  I  come  from  Illinois  and  lam  ^ertejnly  famili^^^^ 
the  SaSnoa  eounty  case  when  the  State  FEPC  lost -jurisdiction 
b^aSfoSSies  an^threw  that  burden  on  yourMency.  I  ma^ 
to  shepherd  through  the  Illinois :  General  Assembly  .a  new 

^Tuf  notwlthltaiiding  thak  the  States  Jo  not  ^fo  have  the 
resources  and  it  is  my  opinion  tiiat  if  they  •  ^^lik|  Illinois  th^ 
lack  the  commitment  to  do  a  real  enforcement  job  and  they  do  QOt 
ifave  the  ex^rtise  to  do  it.  And  even  if  they  wanted  to,  m  order,tp 
qhat)e  it.  it  would  take  some  time.  ^    ^   i.  r 

H^  v^rould -you  respond  to  this  approach  to  decentralize  enforce- 
ment of  Ihis  national  prolilem?^   -  7r„ 

Ms  Norton.  It  is  an  unbelievable  proposal  coni"»f  f^*®^  *he 
grS  fight?hat  produced  the  1964  Civil  Rights  A^t.  :Th,at  is^|| 
we  had  llfore  the  1964  act.  Weiad  only  State  enforcem^ent.  What 
produce^of  course,  the  great  call  for  the  act  was  the  madequa^^  of 
StS  a^d  local  enfOTceiSent  to  meet  patterns  that  are  nationwide, 
Sojye  got  the  1964  Civil  Rights  Act.  ^  -  .  +- 
^1  notion  that^yone  would  dare  suggfst  that  we  ou^t  to  go 
back  to  pre-1964,  I  think,  is  a  comment  on  these  tunes.  I  cannot 
believe  that  we  wouldiet  that  happen^     ;  , 

i  aftee  with  you  that  the  State  agencies  are  ve^^^une^n  and 
havl?ften  been  q^ite  inadequate.  ofi^n  ^r^y  fo^^ 
political  in  a  way  that  Federal  agencies  ^often  are  Mt.  in  order  to 
SSrOve  their  o^rations,  we  m«^r%*hem  to 
standards  for  processinl  cases  before  they  could  get  EEOC  t^nd^|. 

But  it  ought.aiso  ^  said  that  the  State  ^encies  were  very 
"responsive  to'  that  and  that  many  of  their  operations  have  im. 
pSvSVti:think  they  would  be  the.  Arst^to  w  that  they 
nS  begin  to  haridle  the  entire  nation^Jo^d  by  themselve^  that 
thev^ffered  for  a  long  time  because  EEOC  was  so  overt^ed  ^th 
its  o^  baSJg  it  could  not  give  them  the  help  and  attention  they 

"^^  ariyone  were  to  put  upon  them  the  whole  load,  I  thhik  they 
would  c^laiSe  of  their  own  height,  i  think  th^  would  be  among 
Ihe  stronglst  propSnents  for  maintaining  the  Federal  presence  in 

'^Sr^^NoWif  ^ilt  to  commeiMi  the  Ghra^  and  staffer 
lai^chini^  hearing  on.  what  is  ohviously,  an_d  clearly  one^  of  t^^ 
^ost  im^rtant  issuls  of  the  day.  If  subsequent  witnesses  are  of  the 


109 


high -caliber  as  this  last  witness,  we  o  ;e  going  to  get  some  testkno- 
ny  ;that  would  stun  Mr.  Reagan  and  l^r.  Stockman  and  Mr.  Hatch 
arid  all  of  the  other  Hatches  and  Reagans  and  Stockmans. 
Thank  youi  Mr.-Ghairman.  - 
_--^Mr.  Hawki  sure  all  of  the  other  witnesses  will  be 

quite  ias  good,  but  we  will  try: 

May  I  ask^rou  two  qu^ 
-  Much- of  the  Reagan  administration's  reasoning  in  dppbsitidri  to  . 
.the  EEO  reglilatipris  on 

are  needlesSy  burdensome,  particularly  for  small-  and  medium-size- 
businesses. JHow  much  of  t     criticism  is_ valid?    _  _  ^    

Ms.  Norton.  Some  of  that  criticism  is  valid,  it  is  truQ  that  the 
regulations  have  grown  up  and  the  practices^  I_  should  say^  have 
grown  up  over  10  ye^arsi  But  there  are  two  ways  to  approach 
regulatory  reform.  You  can  take  the  heart  but  of  regulatibri  or  you 
can  take  the  pfdblem's  out  of  regulation.  -  -  ' 

These  people  appear  to  be  apprbacliing  regulatery  reform  as  if 
there  should  ribt  be  f egulatibris  *  in  the  first  place.  THat  is  the 
objection  1  have.  I  do  not  think  that  we,  wib  are  advocates  bf 
public  i>plij:y  involw  .^P^  the  environ- 
ment, ought  to  take  the  position  that  there  are  no  improvements  to' 
.  bi  made  in  the  enforcemeri^^  these  rej^atidns.  But  I  thin 
ought  to  yell  to  high  heavens  when  the  ^approach  crucifies  the 
mandate  that  the  regulatipris  are  tr^^  -  __ 

In  point  of  fact,  OFCeP  went  quite  faiijduring  the  last  adminis- 
tratipn  in  streamlining  its  own  process.  The  only  reasbri_they_did 
not  get  iBUiy  further  is,  of  course,  that  it  was  a  mammotk  job,  v^ch 
I  think  they  did  very  well  under  the  circuiristahceSi  bf  takings  on 
new  compliance  units  from  ^1  over  the  Government.  GF^GP  had 
to  assimilate  those  arid  rewrite  regulatibris.  It  is  pretty  hard  to 
.  that- and  streamline  youf  opef ation  at  the  same  time.  It  was  much 
easier  for  me  to  streariiline  at  EEOC  because  I  had  a  stable  agency 
iri  glace. 

.  if  tiie  OFiSeP  had  been  allowed  under  that  leadership  to  go 
Turtherj  l  am^c^  within^ the  jiext  cd 

have  gone  even  further  in  streamlining  and  imprbving  its  prbcei^- 
J  thirik  it  would  have  do  so  as  not  to  undei^ 

*  and  undercut  enforcement  as  the  changes  now  being  proposed  do. 
_Iri_  other  wprd|,  they  appear  to  approach  it  as  if  they  believe  it  is 
either  enforcement  or  efficiency,  i  believe  that  there  are  ample 
precederits  tb  shbw  It,  is,  much 

more  diffictiit  to  go  abptit  it  in  this  way  because  bne  has  to  be 
niuch  more  thpughtfuL  m  careful,  much  more  involved  in 

^  the  technicalities  of  the  work  if  one  wants  to  make  sure  that 
iriforcemeht  stays  m  J)lace  arid  yet  provide  efficiency,  get  rid  of 
paperwork,  reduce  costs'.  . 

I  do  not  suggest  that  that  Js  easy  .But  I  dp  suggest  that  to  do  it 
without  due  regard  to  whether  or  not  you  have  left  iri  place  en- 
forcemerit  with  an^  iiLtegrity  i$  to  Urid^^  purpose  of 

an^  agency  or  in  some  cases  of  a  mandate  of  Gorigresss.  . 
J  Mr.  Hawkins.  How  do  ydu  think  this  committee ^ould  proceed  to 
do  that  in  spite  of  the  lack  of  cobperatiori  of  the  Beagari  admiriis- 
tratibri?  This  is  one  bf  the  things  we  had  wanted  to  discuss  with 
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them,  J^ays  'in  Which  We  could  help  to  streamline  some  of  the 

^'^mToRtONl  As -I  understand  it,  you  invited  to  this  hearing 
members  of  the  staff  of  OFCCP  involved  such^  as  the  director,  and 
the  director  of  OFCCP  declined  to  come  before  this  committeef 

Mr  JixwKiNS.  Yes;  that  is  correct.  We  extended  invitations^  to 
OFCCP  officials  as  well  as  to  the  Secretary  of  Labor  and  such  other 
witnesses  as  he  would  suggest.  I  believe.  we,  specified  ^S^^^^^ 
and  Ellen  Shbng.  It  was  unlirftited:  We  were  perfectly  satisfied  with 
anyone, that  he  would  suggest.  The  same  invitation  was  extended  to 
the  Attorney  General  in  his  case:     ^  ,  f„ 

So  we  have  no  reluctance  to  include  any  arid  everyone  possible  to 
help  out  because  obviously  we  agree  with  the^statement  you  just  . 
made  We  believe*  that  there  is  some  cause  for  certain  business 
persons  not  to  cooperate  merely  because  of  the  manner  in  which 
"the  rejgulations  are  sometimes  drafted.  '  ,  . 

Whit  authorities  do  we  have  that  we  xotdd  caU  on^  to  help  in 
'that  process?  Obviously  we  will  be  in  the  field  hearings  listening  to 
many  of  the  probusiness  persons  as  well  as  business  persons  them- 
selves. I  was  wondering,  however,  from  the  yiewppirit  those  who 
have  had  iuch  experience,  as  y^ u  have,  in  drafting  the  regulations, 
where  dq^we  look  to  get  that  tj^pe  of  testimony?^  ]v    \  „f 

Ms.  Norton  It  is  difficult  to  believe  that  ^if  ±he  du-ector^^f 
OFCCP  is  called  before  this  committee  perhaps  by  herself  that  she 

would  not  come:      =   i  i      4.u  4.  -i^  t 

Mr.  Hawkins.  They  may  have' the  same  problem  that  we  have,  1 
guess,  at  the  begiiming  of  every  new  admiriistration:  Everybody 

says,  "give  us  time!"     "  ,  „      ,  :  ■i.i. 

Ms  Norton.  I  asked, to  come  before  this  committee.    ^  _ 
"  Mr  Hawkins.  You  came  Up  everitually.  But  we  do  not;  antLCipate 
that  anyorie  will  conle  forth  to  do  that  in  the  preserit  situation  if 
thev  are  against  regulatibris  to  begiri  with:  ^  ,^1' 

Ms^NoSbN.  If  I  might  be  so  bold  as  to  suggest  J:hat,  at  tje  very 
least '  I  should  think  that  a  private  meeting  between  either  the 
Sel^etirfand/br  the  Director  with  M§mbers  of  Congress  should  be 
possible  so  that  there  can  be  at  least  an  exchange  of  views  on  such 
weighty  matters  as  the  entire  regulatory  Pf <?cess,  since  these  re^- 
lation/involve  that.  And  I  should  thirik,  at  the  very  least  a  rneet- 
iflg  either  here  or  iri  the  office  of  the  Secretary  would  te  in  order_ 

I  do  think  i,t  most  important  that  cprigr^sionai  oversight  not  be 
thwarted  in  this  area.  As  I  said,  I  cannot  believe  that  this  wUl  be 
-the-pattern:  I  just  <:annot  belieye^that  an  agen^r  wo^nld  go 
years  with  the  COrigress  without  responding  to  Congress  right  to 
know  what  IS  happening  in  agencies.          _       ~-   i.ii,>.+a„4- f„ 

Mr.  Hawkins.  VSTe  intend  to  give  them  time.  We  are  reluctant  to 

4ise  the  subpena  power.    '    ,        „  w„i 

■   Ms.  Norton.  I  Uriderstand  that,  but  of  course  you  do  have  that 

"^Mr^  Hawkins.  We  do  have  that  weapon,  but  I  am  reluctarit  to 

.   use  it:  " 

Again  we  wish  to  tharik  you:  ^  — 
This  concludes  the  hearing  here  iri  Washington,  at  this  tiipe. 
Further  hearings  iri  WashiAgton  will  take  place  as  scheduled  for 
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the  month  of  SepteSber  /in  the  meanMme;  during  the  month  of 
August^  there  will  be  fieldrhearihgs.  .  ' 

Thank  you  again,  Mrs.  Norton:     :     1     -  - 

Ms.  Norton.  Thank  you  very  inuch,  Mr. _C^^^^ 

Mr.  Hawkins.  This  concludes  today's  hearigg: 

[Thereupon,  at  2:10'  p.m.y  the  subcommittee  adjourned  subject  to 
the  call  of  the  Chair.l 

[Material  submitted  for  inclusion  in  the  record  follows:] 

•  CooNCiE  ON  THE  Economic  Status  of  Women^ 

Saint  Paul,  Minn.,  June  29,  198L 

Hon.  AUGDSTCS  HSWKINS, 

US.  Hepr^sentdtibe,  -  -  '   

Rayhurh  Buitding,  WasHi^^^  ^r..  '  . 

Dear  REPREsiNTATjyE  Hawkins:  Tlie  foUqw^^^^  ^or  your 

hearings  on  proposals. to.elmiLnate  or  qualify  aftiripative  action^  lavy^.  

Oar  Couiici  is  a  legislatiye.  study  commissi  on  _  wHich  studies  a  nd  ;:rnakes  racADm- 
me ndations  cot  all  matters  related  _to  Ahe_  e^o^n omic_status  of  Mi  nnespta  wome n .  We 
have  published  a  number  of  reports  on' vajigiis  subjects,  and  listed  below  ar^  some 
of ^iir  findings:  _  ■     _  _         _   _..  

In  a  study  of  state  government  employment,  we  fouad.  that:.  The  .salary:  Kap 
between  the  average  female  employee  and  the  average  male  employee  has  increased 
fi-bm  $4,190  in  1976  to  $5,013  in  1980;  Theiaverage  salaiy  for  a  woman  after. 20_years 
of  state  service  was  the  same  as  the  average  beginiling  salaiy  for  a  male  employee 
(1976);  However,  gains  have  been  made: -the  , proportion  of  managers  who  are  women 
increased  from  4.0  percent  in  1976  to  11. a  percent  _iri  l980,^d  the.  proportion  of 


Labprers  who"  are  women  increased  from  3.6  percent  to  17.2  percent  in  the  same 
period.  _  L   '   :  *  _  "'    _  -   «  L 

In  a  st;udyjDf  city  and  county  employment,  we  ft^^  ^eh  buthumTOr.  wonieh 
by  more  .than  six  to*one_in  jlre.protectionj  police  j)rotection,  corrections,  streets  arid 
highways,  utilities  and  transportation. (1979J;  .Substentiany,  more  than  hal  of  male 
city/coanty  employees  earn  $16,000  or  more  yearly,  a  salai^  l_eyel  reached  by  only 
16  percent  of  the  women  (1979);  Howevfij,- from  J977Ao  1978,  J^^ 
imprbvem^rit  iil  the  representation  of  women  amoiig  JocaL^overnment  administra- 
tors, skilled  ci-afC workers,  and  service/maintenance  workers..   ,  

In  a  1979  survey  Of  female  afsprentices  in  the  skilied  trades,  vre  found:  _More^  than 
half  of  feriiafe  apprentices  said  they  wanted  more',  information  about.  afiirm_a_tive 
action  laws;  The  prbpbrtibri  of  appreritices-'^viio  are  women  iit  Minnesota  ^increased 
from  0.9  percent  in.  1978  to  1.^  percerit  iri  1979;  Almost  half  of  the  women  respond- 
ing said  they  hadTexperieriped  harassriieiit  br  discrimiriatiori  oh- the  jo^:  However^  a 
number  said  that  they  were  accepted  in -their  programs  because*  "the  union  said  the 
.next  apprentice  was  going  to  be  a  wbrriari"  or  Vthe  riewspaper  was  talking  up 
women,  in  the  trades."  '  _  _    _  :  *  ~ 

We_  believe  these  findings  indicate  support  for  existing  cbriiniitmerits  to  affirma- 
tive action.;: Although  j n formation,  about,  the  jaws  needs  to  be  niade^  mbre  widely 
ayailabje,.arid  althou.g.h  ejiJfoj-cement  effo  cdritinue,  afTirmative  actibri  has 

contributed  to  improvements  in.  the_ economicjstatus  of  women  in  bur  state. 

We  urge  your  support  for  a  continued  commitment  to  affirmative  action. 

Sincerelj,  '       

Nina  RoTHCHiLD, 
Executive  Director. 
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Statement  by  Rutii  J;  HiNEKFEtD  of_ the  League  of  Women  Voters  of  toe 
;  ■  United  States  ;  -, 

The  League  of  Women  Voters  of  the  United  States  1?  a  nonpartisan  vdlGnteer  cl^zen  t 
Education  and  political  action  organization  made  up  of  1400  state  and  local  Leagues  ^ 
In  all  5b  statis.  the  District  of  Columbia.  Puerto  Rico  and  the  Virgin  Islands.  - 
From  its  Inception  In  1920  the  Uague'of  Worren  Voters  of  the'Unl^ted  States  has  worked 
for  equal  rights  for  all  and  the  League  has  a  lortg-standing  cotntnltment  to  affirmative 

-    -        ^  -   -       ,  \ 

action. 

The  League  has  pursued  this  cbmmltineht  through  multlfaceted  ef^^orts.    One  of  its 
founding  principles  was  equal  opportunity  for  wom^n  in  gbvemment  and  IndQstry.  The 
League's  current  emphasis  on, civil  rights  In  employment  stems  from  Us  1964  con- 
vention decision  to  direct  Its  energies  to  promoting,  eq:.al1ty  of  opportunity,  in- 
cluding equal  access  to  enployment  for  minorities  arid  womeri.  ^  - 

In  1976,  the  League  of  Women  Voters  Education  Fund's  Ljtigatldri' Department  filed 
suit  on  behalf  of  a  number,  of  organizations  arid  Womeri  seeking  construction  jobs  to 
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compel  the^  department  of  Labor  to  require  afflniiatl  ve  action  Including  goals  and  tlife- 
tables  fQf  the  employment  Of  women  by  federal  construction  contractors ^   The  suit 
resulted^ In  the  promulgation  In  1978  of  revised  Department  of  Labor  regulations 
establishing  specific  affirmative  steps  that  federal  contractors  must  take  to  show 
good  faith  efforts  to  achieve  participation  goals  for  women  in  the  construction 
industry,    the  following  year  the  League  petitioned  the  (Jepartment  of  Labor  re- 
questing that  it  atnehd  Its  regulations  to  require  specific  affirmative  action  for 
women,  including  goals  and  timetables.  In  all  federally  registered  apprenticeship 
prbgrams.    In  19K),  the  Li ti gatibri ^Department  petitibriea  the  Department  of  Labor  : 
'to  issue  regulations  prohibiting  the  use  of  maximum  age  limits  as  entrance  re- 
quirements in  registered  apprenticeship  pro'grams.  because  such  limits  virtually 
.foreclose  participation  by  women  choosing  non-traditional  careers,  who  generally 
make  such  vocational  decisions  later  than  men  do. 


The  League  joined  in  an  amicus  brief  in  Ka'iser  Alunrtntmr  v.  Wefaer  in  support  of  the 
legality  of  affirmative  action  programs  established  voluntarily  by  eirpl dyers  who 
have  not  in  the  past  been  found  to  discriminate.  .« 


TKe  League  has  consistently  supported  strong  eriforcemeht  of  anti-discrimination  laws, 

   ^     1      

regularly  conmenting  on  regulations  proposed  by  the  Equal  Employment  Opportunity 

CbiTOiissibri,  the  «Oepartnient  of  Labor's  Office  of  Federal  Contract  Cofnpliahce  Prbgrams 

and  other  federal  agencies  concerned  with  i^ployment  discrimination.    League  effort 

directed  to  the  executive  branch  involved  the  reorganization  bf  federal  oqual  :emplby- 
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\  . 

rent  activities.    The  Loagug  reviewed,  made  reco(tiKndat4ons .  and  supported  the 
reor,anUiti.H  proposals  and  the  resaltant  ceniFaii^ation  of  fideral  e^ual  ewploypent 
enfot^-meritiwithm  the  Equal  Employment  Opportunity  Commission  (EEOC). 

On  the  legislative  side,  the  League  ha<.  conslstintly  opposed  cbpgressional  anti- 
afftnnativi  action  amendments.    In  April  1981.  the  Ceague  joined  in  testimony  pre- 
sentid  by /Eleanor  Holmes.  Norton,  past  Chair  of  the  EEOC  befori  the  Senate  CdiSflittee  ^ 
or.  Labor  Ld  Hunan  Resources- that  supported  a  strong  federal  commitment  to  affirmative 
action. 

;  •  .  i  ■ 

The  League  has  been  wbrking  actively  with)  ah  irirormal  coalition  of  women's  and  civil 
Hqhts  brgariizfitions  to  express  our  total  opposition  to  proposed  chahgec  in  either 
^^cGtive  Order  11246  or  its  Inolerort^n^  regulations  that  would  have  the  effect 
of  reducing  federal  enforcement  of  equal  emRloyment.    Within  the  past  two  months. 

have  Written  to  the  Secretary  of  Labor  and  to  David  Stockman,  Director  of  the  ^ 
Office  of  Management  and  Budget,  expressing  these  views.  • 

Before  cootnehting  on  the  equal  employment  opportunity  policies  that  appear  to  be 
emerging  fron  the  present  Administration  and  this  Congress,  we  must  fi rst  poin^dut 
that  our  statemeni:  must  be  rather  general,  due  to  the  lack  of  preciseJnformation 
that  has  been  rnado  available  to  affedted  groups  as  to  wha't  these  i^roposals  actually 
include.    the\eague  has  always  Commented  on  initiatives  by  past  administration^  to 
revise  or  refoni)  legislation  and' »^gulat1ons Presently,  however,  it  is  difficult 
for  us  to  ingage  in  a  meaningful  discussion  of  possible  changes  due  to  the  virtual 
closed  door  atmosphere  in  which  revisions  in  affirmative  action  programs 'are  being 
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contemplated.    Our  response  to  the  proposed  changes  In  equal  employment  law  Is 
guided  only  by  informal  statements  of  cabinet  officials  and  their  preliminary  ac-i 
tlons  regarding  enforcement.    No  written" draft  of  proposed  regulations  has  been 


provided  for  us  to  consider,  and  the  administration's  consultation  with  represen- 

,         _        -    -       _  A' 
tatlves  of  civil  rijhts  organ izaftibns  has  been  extremely  11ml ted^* 


We  had  hoped  that  the  Administration  would  take  the  opportunity  to  enlighten  us  on 
its  proposals  at  these  hearings  sponsored  By  the  House  Subcoranittee  on  Employment; 
Opportunities.   Those  invited  to  ,test1fy,  including  representatives  from  the  De- 
partment  of  Labor,  the  Department  af  Justice,  and "the  Office  of  Mahagemeht  and 
Budget,  declined,  with  the  suggestion  that  the  subcommittee  should  await  the  Ad- 
"^v^  ministration's  final  actfor.i  before  coirmenting.    If  this  suggestion  is  takeri,^  it 
will  set  a  dangerous  precedent  regard1hg||gture  input  from  those  groups  who  will  ^be 
iTOSt  uf  fee  ted  by  changes  in  laws  sulxnitted  by  new  administrations*    It  is  the^, 
League's  long-held  belief  that  citizens  must  participate  in  mikihg,  arid  riot  merely 
be  the  r^cipierits  of  policy  in  a  democracy.    The  current  procedt|re  suggests  that 
haste  and  lack  of  input  accompany  thi5  Administration's  pbHcy-maRlrig  procedures, 
arid  we  do  riot  feel  that  citlzeris  Will  be  will  served  by  these  practices.    We  hop^-^ 
that  in  the  future,  closed  door  policies  will  not  be  the  norm  in  this  Administr/i^ 
tion's  policy  Iriitiatives. 


Sex  and  race  discrimination  continue  to  be  a  serious  deterrent  to  womeri  arid  miriori- 

_.  <S    -  --  

ties  seeking  employment  —  even  after  the  enactment  of  major  affirmative  action 

programs  over  the  last  two* decades.    For  example;  althbugh  fifty-one  per  cent 

all  women  aged  16/rid  over  are  riow  In  the         force,  th^y  represent  a  dispropor- 
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i  :n>:te  shsre  of  the  Poor.   Woiiieh  cShtlKQ.  to"  Be  p«1d  substantially  less 

than-nen.    Overall .  V^en  earn' only  59t  Ifor  every  dolUr  earned      a  ™n.  In 
1979,  'full  time  w6<nen  workers       wiri  high  school  graduates  earned  less  on  the 
average  than  fully  employed  .ale  workers  who  had  not  c«.pleted  el en^ntary  school . 
^  workers  who  had  graduated  fro.  college  earned  less  -than  ™ie  workers  with 

^  ■-  -  2 

an  8th  grade  education.  , 

■The  primary  reason  for  this  wage  diffelal  is  that  nost  women  work  in  a  li^ed 
.^b.r  of  sex-se.regated  Jobs  that  t..d  to-be  ^  Paying.    As  stated  i.  the  League's 
3^  brief  in  tmi...  St..1worker^  v.  We^  443  U:s:  193^(1979): 

Over  25X  of  women  Workers  are  cohc-entrated  in  occupations 
that  wer^  90*  or  more  female.    The  list  of  dobs  in  which  • 
women  constitute  the  vast  majority  of  workers  is  a  litany 

  of  low  paid.  loW  status  joSs  in  our  society:  *  _ 

Secretaries     '  99; IX  female 

Prekindergarten  &  School  Teachers        98. 7X 
-         Housekeepers'  ^^'^^ 

i^v^    gC  3J 

'Telephone  Operators  'v'"''*     /  / 

Sewers  &  Stitchers  ^^.2S 

Keypunch  Operators  ,        93.2X  ,  ^  . 

  90. 4X 

Waitresses 

  go:  X 

•   ,  Bookkeepers 
Cashiers 

At  the  same  time.  Women's  underrepfesentation  in  the  pfo- 
fessiohs  ana  highly  skilled,  highly  paid  blue  collar 
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Jobs 'Is  as  dramatic  as  their  saturation  In  low-paid.. 

,3  '  .  , 

low-status  jobs. 

In  private' Industry,  wbrneh  are  substantially  under  represented  In  managerial  roles. 
In  1978,  men  were  83X  of  all  off Iclals  and  managers;  women  were  82X  of  all  office 
and  clerical  workers.    Hen  were  65. 7X  of  a11  professionals  In  private  Industry; 
women  Were  8.6t  of  all  craft  workers.^-  This  occupational  segregation,  combined 
with  an  unemployment  rate  1.32X  times  that  of  men  5  shows  that  employment  opportuni 
ties  for  women  are  still  far  less  than  those  of  men. 

For  blacks  and  other  minorities,  employment  opportunities  are  substantially  fewer 
than  even  those  of  white  females.  In  t97Q,  the  uneitpldytnent  rate  for  blacks  was 
2.4  times  that  of  wh1tcs»  the  widest  gap  between,  the;  two  groups  since  the  federal 
gbvernmerit  began  recording  emplbymeht  statistics  by  race.^  In  1980,  black  teen- 
age unemployment  was  more  than  twice  that  of  white  teenagers  (36X  unemployment 
for  black  youths  -  16X  for  white  youths).^  The  National  Urban  League's  stucly^jof 
poverty  rates  for  blacks  states  the  following:  > 

As  a  result  of  the  disproportionate  impact  of  two  recessions 

ah3  rlcori-Kv^l  Inflation  oh  61ac<(5  during  the  70's,  the  ' 

nufrtjer  of  poor  blacks  rose  sharply  over  the  decade,  while 

the  number  of  poor  whites  declined.    For  exanpje.  While 

the  number  of  poor  white  fam111es;fell  by  2%  {from  3.6  to 

3.5  million)  between  1969  and  1979,  the  number  of  poor 

black  families  soared  by  22%  (from  1.4  to  1.7  million). 
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SimUany.  while  the  r.umber  of  poor  white  individuals 

remained  relatively  unchanged' (at  16.7  million)  over  that  .  , 

ten  ye^r  period.  Ihe  number  of  poor  black  individuals 

jumped  b^  IIX  (from  7.1  to  7.8  million); 

*      This  disproportionate  increase  in  poverty  among  blacks  ^ 

led  predictably  to  a  widening  of  the  incore  gap  between 

blacks  and  whites'.    1^  1970.  Slacks  had  61%  of  the  income 

of  white  families,  but  by  the  end  of  the  decade  blacks 

_  8 
had  only  57%  of  the  income  of  v/hite  families. 

\  \ 

The  s-tudy  continue-,  to  show  that  the  -«d1an  Inco^  a"K>ng  bTacR  families  In  1979 

rose  by  $5,330  from  1970  (from  $6,279  to  $1 1 .609)  whi le  the  median  1ncon«  of 

Whit,  famines  rose  by  $10,209  (from  $10,236  to  $20,438).    Thus.  the^n^aUn  1ncon« 

of  the  average  white  family  1s  nearly  double  that  of  a  black  family.' 

Job  segregation  Is  an  ^dd1t15nal.  continuing  barrier  to  minority,  as  well  as  wo^n 
,n  the  workforce:    In  private  Industry,  minorities  .re  severly  under-represented 

higher  status,  hlgher^paylng  jab.;   -For  exa^le.  a  1978  EEOC  r.part  on  minorltes 
and  wo^n  in  privat.  Industry  shewed  that  of  all  officials  and  managers  In  private 
industry.  78.0%  are  white  nales.    Only  6.8%  are  minorities.    60.^X  of  all  pro- 
fessionals 1H  private  Industry  are  white  males.  9.2*  are  mlnbrltles.    The  only  job 
categories  Wh.r.  the  minorities  are  r«r«  highly  ^presented  than  white  males  are 
Office  an-d  clerical  workers  (14.7%  White  males  -  16.5%  minorities)  and  service 
workers  (30.0%.  white  nales  -  31.5%  minorities).    TO  evidence  shows  that  minorities 
continue  to  work  at  low  Paying  joos  ^ssm.  in  a  substantially  lower  1nc6n«  -  ^ 

 '  ,      10  . 

level  than  that  of  whi te  males.  . 


Stm  ,  thf?  picture  Is  riot  as  ijrlr*  as  If  brice  was:    '^s  "bneri  ariH  mlhdrltles  have 
entered  the  work  force,  they  have  '*cniandf?d  and  have  oHtalneH  training  and  employ- 
nerit  opporf unit  1  es  Chat  were  brice  considered  to  be  off-llnlts  to  then,    ''e  submit 
that  the  progress  that  has-  boen  ma'le  In  Incroasinq  tho  participation  of  women  and 
tiilribrltles  In  the  work  force  Is  larnely  due  to  strom  *»nforcement  of  anti-  ^ 
discrimination  law6  an^  affirmative  action  prbnrams:    Withbut  affirmative  actlbri-, 
this  participation  would  -decrease  drastically  and  oroqress  towards  eoual  employment^ 
oppbrfuril ty  cbuld  "ulckly  becbnie  a  thlrirj  of  the  past. 

Current  philosophical  attacks  on  affirmative  action  and  administrative  proposals 
that  threaten  enforcoftierit  of  arif l-'il scrlmlriatlbri  laws  make  the  eri'^  of  afflnnativs 
action  a  real  possibility.    Charges  that  affirmative  action  Is  reverse  dlscrlml- 
riatlbri,  br  that  rjbals  arid  tinetables  utilized  to  measure  tSc  success  of  affirmative 
action  are  In  reality  quotas,  fuel  the  opposition  to  the  contlriulri"  enforcement  of 
equal  tfrploynent  laws.    In  addition,  critics  of" aTflrmatlve  action  maintain  that 
affirmative  action  places  too  nreat  a  financial  arid  accburiti riq  buHeri  bri  tHp  business 
sector  to  repent  for  society's  past  transornsslons ,  and  that  affirmative  action 
objectives  established  by  the  federal  obverrimerit  are '*nbt  achievable  Iri  llfjht  of 
today*  s  economy. 

"e  believe  that  these  arguments  are  qroun^ed  In  serious  mlsCbriceptlbns.  First, 
complaints  about  the  drawbacks  —  real  and  Imagined  —  of  particular  afflmatlve 
actlbri  tecHrilcucs,  are  treated  as  If  they  dlscr^lt  the  eritire  cbricept  bf  affirmative 
action.    'Affirmative  action  Is  not  synonymous  vjlth  goals  and  timetables,  althouqli 


120 


one  would  think  so  from  newspaper  covere^ge  o>th1s  issue.    What  is  really  at  stake 
here  is  any  collection  of  concrete  steps,  particularly  those  that  taRe  into  account 
race  or  sex.  used  to  remedy  the  lack  of  employment  opportunity  for  women  or  minori- 
ties. 


Second.  criticsassrf3Wflg"affinnative  action"  often  fail  to  acknowledge  that  thiri 
are  different  kinds  of  affirmative  action  programs,  with  diff^r^nt  legal  base?. 
The  most  familiar  is  the  court-ordered  program,  one  of  the4-.e«*tes  typically 
awarded  in  discrimination  cases  as  a  means  of  'removing  the  effects  of  the  challenged 
discriminatibn.    The  authority  of  the  courts  to  include  affinnatlve  action  as  a 
remedy  has  been  upheld  so  often  it  should  no  longer  be  open  to  discussion. 

Affirmative  action  programs  are  often  included  in  tt^^ond Tiatibn  agreements  ^lego- 
tiated  in  settlement  of  discriminatioa  claims  pursued  through  the  EEOC.    Again,  the 
purpose  is  obvious  --  to  remove  the  effects  of  the  discrimination  that  prompted, 
the  claim. 

^An  affirmative  action  program  can  also  be  voluntary,  adopted  by  an  employer  who  ^ 
wants.  toV address  an  obvious  1i*alance  in  the  Workforce.    Now  that  the  Supreme 
Court  has  upheld  the  validity  of  voluntary  affirmative  action  efforts  with  its 
decision  in  Kaiser  v.  Weber,  hopefully  private  Industry  will  increase  its  use  of 
such  programs.  . 

Affinnative  acti^  programs 'are  also  required  of  recipients  of  federal  funds  by  a 
nuRter  of  federal  statutes  and  by  Executive  Order  11246.  as  a  means  bf  implementing 
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bur. national  policy  of  equal  eifiployment  opportunity.    These  laws  and  the  ExecQtlve 
Order  have  withstood  numerous  court  challenges.    Host  recently,  the  minority  set- 
aside  program  for  gbvernment  con trac tors  was  upheld  by  the  Supreme  Court,  In 
FuVl Hove  V.  KTutzrvick. 

These  affirmative  action  requiremehts  are  also  fetnedies,  designed  to  remove  the 
barriers  to  equal  employment  opportunity  for  those  traditionally  excluded.    If  we 
are  as  a  hatibri  cbnnitted  tb  equal  eirplbymerit  bppbrtunlty,  then  federal  money  must 
be  dispensed; in  a  manner  that  furthers  that  goal. 


The  argument  that  goals  are  the  same  as  "quotasy  is  often  used  by  critics  of 
affirmative  action.    Supporters  of  affirmative  action  contend  otherwise.    In  the 
business  world  generally,  goals  represent  a  fundamentally  sbiirid  ihanagement  tbbl , 
without  which  no  business  would  be  able  to  measure  its  success.  '  With  respect  to 
affinnative  actibri,  goals  represent  flexible  targets  br^asures  of  suqcess  in 
implementing  legally  recognized  anti-discrimination  Taws.    Quotas,  on  the  other 
hand,  reflect  rigid  requirement;  of  selection  with  little  or  no  emphasis  on  merit. 
In  fact,  under  the  Executive  Order,  good  faith  effort  by^tfie  employer  is  the  real 
test  of  implementation;  goals  need  not  be  inflexitiie.    Affirmative  action  programs 
arte  not  quota  programs.    Hbwever,  affirmative  actibn  without  numerical  goals  to 
measure  success  in  placing  minorities  and  women  would  be  an  essentially  useless 
tool. in  the  fight  against  discrimination,    the  League  strongly  opposes  any  change 
in  legislation  or  regulations  that  would^orftld  the  use  of  goals  or  timetables  in 
implementing  affirmative  action  programs. 
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other  crICIclsms  of  affirmative      -.ion  Include  charges  that  It  Is  cost^prohibUlve. 
and  That  Is  imposes  too  great        -3eK  on  ^rican  business.    We  disagree  thst  the  " 
cost  of  aff innatlve  action  Is  "too  high.    In  i  recent  study  by  Working  Woman,  an 
I-qShl'atlon  0?  12.000  office  workers,  a  cdst-behefit  analysis  was  usid  to  deter-  ; 
.nine  the  cost  of  affinitive  action  per  employee."   The  study  wa^based  on  data 
gathered  by  the  Business  Roundtable.    the  average  cost  Of  an  affinitive  action 
progran.  for  a  bank  is  O.Ol  per  cent  of  gross  revenues,  or  $12.50  per  employee. 
Thrii  ..ijor  banks  "that  Were  studied  spent  an  average  of  $356,000  on  aff  1  native 
action  in  1977.    In  that  same  year,  they  grossed  $9:9  billion  in  revenues.  In 
tem,s  of  the  benefits  reaped  By  society  as  a  whole  as  compared  with  the  small  costs 
.  incurred  as  a  resalt  of  affinnative  action,  we  do  not  Believe  that  the. Burden  suf-  ■ 
ferfed  By  American  Business  is  too  great  to  Bear.. 

Other  critics  maintain  that  affirmative  actibh  objectives  are  not  achievable  in 
todays  business  climate:    However,  in',  study  entitled  "Employer  Attitudes  Tcwards 
Affirmative  Action."  con«,1ssVoned  By  Barnh111-Hay6S.,Inc. a  suBstantial  numBer 
(47%)  of  corporate  executives  surveyed  Believe  that  the  objectives  of  affirmative 
action  as  eitablish.a  by  the  federal  government  are  ^chl.vable  within  the  framework 
of  th.1r  current  business  practices.    TW.nty-five  per. cent  of  those  surveyed  said  , 
that  they  do  not  believe  th...  objectives  are  achievable;  but.  over  a  third  of  these 
respondents  b.li.*ed  that  the  reason  is  a  lack  of  qQalifled  candidates.    Nearly  half 
of  the  business  con..unity  surveyed  believes  that: business  has  not  been  asked  to 
assume  too  great  a  responsibility  with  regard  to  eliminating  discrimination  in 
soc-l.ty:    In  ter^s  of  how  corporate  ««ut1ves  feel  about  the  iffects  of  aff1««t1ve 
action  on  their  busin.s-.  activities.. by  a  5=1  margin  (72-15%).  executives  surveyed 
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contended  that  their  companies'  enployee  productivity  had  not  been  diminished  by 
affirmative  action. Finally,  the  majority  of  corporate  executives  surveyed  said 
that  affirmative  action-Is  not  declining  as  an  issue  for  top  management',  arid  that 
It  Has  been. ah  effective  tool  In  advancing  the  cause  of  women  and  minorities  In 
employment  In  the  private  sector. Affirmative  actiori  seems  to  have  become  a  fact 
of  life  In  the  corporate  world,  arid  Is  gerierally  Viewed  as  an  acceptable  management 
tool. 


Another  argument  frequently  raised  by, the  opponents  of  affirmative  action  Is  that 
Is  hasn'  t  worked.  •  The  League,  however,  does  not  share  this  view.    We  maintain  that 
without  affirmative  actiori,  wbmeri  arid  miribrities  would  coritiriue  to  face  insor- 
mountable  barriers  to  employment  opportunities.    Since  the  Fqual  Pay  Act  of  1963, 
the  Civil  Rights  Act  of  1964  and  Executive  Order  11246,  tremendous  strides  have 
beeri  made  by  women  and  minorities.    From  a  historical  perspective,  blacks  in  white 
collar  occupations  accounted  for  only  6%  of  all  black  employment  In  194D,  arid  by 
1960.  the  propbrtiori  doubled  to  13?£.    The  proportion  of  black  workers  in  white 
collar  occupations  continued  to  Increase  in  the  1960' s  and  reached  24%  iri  1970.^^ 
Urban  League  s'tudies  show  that  betweeri  1975  and  1980,  the  rioraber  of  employed  blacks 
iricreased  by  17%,  the  biggest  gains  in  higher  status  occupations,^^  and  that  ac- 
cording to  a  1980  poll  in  §H€k  Enterprise  magazine,  affirmative  actiori  has  been 
the  greatest  single  contributing  factor  to  this  upsurge. 

J  ,  ■  ■  ' 

Drairitic  strides  iri  the  employment  of  women  in  ribritraditidrial  careers  have  also 
been  a  result  of  affirmative  action.    In  testimony  before  the  Senate  Labor  arid 
Human  Resources  Conroittee  earlier  this  year,  Betty  Oeari  Hall  of  the  Coal  Employment 
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Project,  an  organization;  that  viorRs  with~wemen  miners,  spoke  of  the  progr^ii  they-  - 
navi  experi^ced  in  breaking  the  barriers  of  sex  discrimination  Irv  the  coal  Industry; 
It  probably  won't  surprise  you  to  learn  that,  according  to.  » 
federal  statistics,  there  was  no  such  thing  as  a  woman  coal 
miner  in  this  country  until  lati  1973.    By  Deceniber  31.  ^ 
,  1980.  3.295  v*omen  had  begun  uhSergroond  coal  mining  ^ 

careers.  , 
To  paint  the  picture  clearer: 

In  1973.  1/1000  of  IX  of  all  uhdergroand  miners  hired  were \>rt)men; 
In  a974.  1/100  of  IX  of  all  underground  miners  hired  were  Womeij; 
In  1975.  IX  of  all  uhdergrbuhd  coal  miners  hired  were  women; 
In  1975.  2X  of  all  oriderground  coal  miners  hired  were  wc«nen; 
In  1977.  3.4X  of  all  underground  coal  miners  hired  were  women; 
In  1978.  4.2X  of  all  underground  coal  miners  hired  were  wanen; 
In  1979.  11.4X  of  all  underground  coal  miners  hired  were  women;  and 
In  1980.  8.7X  of  ill  underground  coal  miners  hired  were  K«w«n. 

These  drasnatic  strides  were  made  possible,  we  repeat,  only 
"  because  of  the  cdmbinatioh  of  lots  of  determined  women  who 
wanted  those  jobs,  and  the  support  f o  the  Office  of  Federal 
contract  Compliance  Programs,  who  responded  to  our  plea  for 
help.    (Testimony  before  the  Senate  Labor  and  Hunan  Resources 
CoitfTtittee.  April  21.'l9811.      .  . 
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this  and  nuinerous  other  exariiples  of  the  strides  woifien  and  minorities  have  made  as 
a  result  of  afflrtnative  action  make  It  clear  to  us  that  these  programs,  confined 
with  strong  eni^orcenent  of  antl-discHminatlbn  laws  have  b«-wn  effective,  and  should 
Hot  be  weafeened  or  eliminated.    He  believe  that  affirmative  action  will  continue 
to  be  necessary  as  a  remedy' to  eradicate  the  effects  of  past  discriminatidn  as  long 
discrimination  persists  as  a  problem  in  our  society. 

We  are  extremely  cbncemed  about  the  proposals  pending  in  Congress  arid  the  general 
posture  of  the  administration  in  regard  to  its  conti nuatixin  and  enforcement  of 
anti-discrimination  laws.    The  variety  oi^  attacks  against  strong  equal  employment 
opportunity  laws  include  the  fplldWirig:  '  1)  Senator  Orrin  G;  ^latch's  proposed  con- 
stitutional amendioent,  S.J.  41,  which  would  bar  the  enactment  of  laws  that  use  racj 
conscious  measures;  2)  Senator  Don  NicklesV  proposed  amendment  to  Title  VII ,  which 
would  prohibit  the  voluntary  affirmative  action  program  upheld  in  the  Weber  case; 
3)  Representative  Robert  Walker's  proposal,  MR  3466,  which  would  arisend  the  Civil 
Rights  Act  of  1964,  prbhibiting  the  use  of  goals  arid  timetables- as  an  enforcement 
mechanism  by  government  agencies;  4)  Representative  Paul  McCloskey's  Proposed 
revision  of  Executive  Order  11246,  which  would  eHfiii hate  reporting  requirements  . 
for  federal  contractors  and  reduce  sanctions  that  could  be  administered  for  non- 
compliancei  and  5j  the  Department  of  Labor's  prbpdsed  changes  in  DFCCP  regulations 
that  woiild  substantially  reduce  the  coverage  ^f  Executive  Order  11246. 

We  believe  that. the  enactment  of  any  of  the  above  proposals  would  effectively 
eliminate  enfo.rcemen^  of  anti-discrimination  laws  and  would  certainly  undermine- 
affirmative  action  efforts  in  any  form. 
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The  League  opposes  the  concept  of  any  cohltltatlonal  amend^^nt  similar  to  tha't  pro- 
posed by  Senator  Hatch  that  would  prohiSu  afflrmitive  iitlon  programs.  Senator 
Hatch  believes  that  the  Constitution  should  be  color-blind.    We  believe  that  1t^ 
is.  but  that  Deojile  are  hot,  and  until  sex  and  race  discrimination  are  eliminated  In 
this  country,  affirmative  action  will  be  necessary-tb  assist  those  persons  whose 
merits  are  not  recogrfUed  in  the  absence  of  such  measure?. 

The  teague  Is  also  gravely  concerned  about  proposed  amendments  to  Title  VII  being  put 
forth  by  Senator  Don  Nickles.    Such  changes  would  Irreparably  damage  both  the 
ability  and  the  flexibility  of  the  EEOC  to  resolve  coSplalhfs.    Among  the  limitations 
proposed  by  Nicklis  are:    llmlflHS  the  scope  of  Investigations  by  EEdC;  mahdatlrig 
conclllaflbn  as  a  prerequisite  t^  filing  suit;  eliminating  EEOC's  systemic  complaint 
program;  and  limiting  both  thi  legal  forum  arid  the  legal  remedies  available  to  those 
who  file  complaints:    Any  of  these  changes,  or  others  that  woUld  go  even  further, 
would  Virtually  eliminate  effective  enforcenent  from  the"  federal  sgency  with  pri raw 
responsibility  for  enforcing  equal  employn^nt  opportunity.    The  Uague  is  adamantly 
opposed  to- any  such  changes. 

The  League  is  equally  opposed  to  proposals  repeatedly  put  forth  by  Congressman  Ualker 
that  would  prohibit  federal  agenclis  from  rcqui rlrig^ the  use  of  goals  and  timetables. 
As  indicated  elsewhere  In  this  stattment.  goals  and  t1,nctab1es  represent  Sound 
Business  practice  utilized  as  Indices  of  success.    There  is  no  sound  basis  for 
eliminating  such  a  use  for  one  aspect  of  business  ~  eg.  personnel  matters.  The 
ellralnatiori  of  goals  and  timetables  as  a  remidy  would  rerider  eriforcemenf  agencies 
totally  Ineffective  In  contatting  race  and  sex  discrimination,    toils  are  the  most 
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effective  means  available  of  miasurlng  the  success  of  affirmative  action  programs. 
To  eliminate  them  wbuia  create  a  world  of  uncertainty  for  businesses  trying  to 
measure  their  success  In  hiring  women  and  minorities. 

The  revisions  to  Executive  Order  11246  Proposed  by  Congressman  McCloskey  would 
eliminate  almost  all  reporting  requirements  for  federal  contractors  and  retain  only 
the  sariction  of  debarment  Tor  hohcorripllahCe:    Such  proposals  woul d  cause  Irreperable 
harm  to  the  OFCC  program.    Fewer  reporting  requirements  would  make  agency  ehforce- 
ment  extremely  difficult.  If  not  Impossible.    Further,  the  elimination  of  back  pay 
as  a  remedy  means  that  victlns  of  past  discrimination  would  go  uncompensated.  This 
flies  in  the  face  of  one  of  thi  firmly  held  tenets  of  bur  judicial  system  —  that 
injured  parties  are  entitled  to  &e  made  whole.    Debarment  does  nothing  to  compensate 
those  who  were  unjustly  denied  jobs  or  denied  pronbtibris. 

«e  would  like  to  conment  briefly  on  what  we  know  of  the  Department  of  Labor's  proposal 
to  revise  the  OFCCP  regulations.    DOL  has  proposed  raiking  the  ceiling  on  contractors 
required  to  submit^  AAPs  froiii  current  levels  of  50' or  more  employees  and  a  contract 
of  SBO.OOO  or  mo to  250  employees  and  a  contract  of  $1,000,000,    As  was  said  in 
a  position  paper  sent  to  DOL  oh  Behalf  Of  a  number  of  women's  groups;  ^ 
We  are  opposed  to  any  reduction  in  the  nunber  of  contractors 
subject  to  the  requirerrent  of  submitting  affirmative  action 
plans  (AAPs),    This  requirement)  provides  one  of  the  most 
important  thiols  for  ensuring  equal  emplbymerit  opportunity  . 
in  the  entire  arsenal  of  enforcement  mechanisms.    Only  when 
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empidyers  undertake  seU-analysIs  of  their  work  forces;  and  * 
develop  steps  to  correct  underutnizatlen  will  significant  . 
progress  be  made  toward  full-scale' 1ntegrat1on^of_womeri 
ana  minorities  into  the  jobs  from  which  they  have  been 
historically  barred.    The  purpose  of  the  federal  contract 
compliance  program  is  to  achieve  that  progress  by  requir- 
ing such  self-analysis  and  affirmative  action  planning  of 
all  companies  that  have  any  significant  contracts  With  fHe 

■ .    •  •  n  -  -    -  - ' 

:•'  '        federal  government.    The  right  of  the  government  to 

impose-  this  requirement  as  a  condition  of  doing  business 
with  it  has  been  upheld  by  virtually  iv&ry  cburt  that  has 
beeh  faced  with  the  issue. 

>  • 

Another  change.belng  considered  by  the  Departn«nt  of  tSBof  would  change  the  reporting 
requlrerents.  eliminating  annual  AR?  su^arles  In  Heu  of  five  ywr  plans;''  While 
thi  requ1re>^nt  6.^  an  annual  submission  alone  will  not  guaTantea  review  of  cfflnnatlve 
action  progra,«.'lt  does  mean  that  contractfirs  will  perfom,  a  regular  assessment 
of  their  aff1rn,it1ve  action. performance,  thus  serving  as  an  additional  Incentive  to 
coSply  With  afflV"at1ve  action  standards.    The  League  Is  opposed  to  any  .^porting  ^ 

changes  of  this  nature.    \  :  ' 

■  _'i  .  -  ■ 

Third,  DOL  has  Indicated  thSti  It  Is  consiaerlng  eliminating  preaward  reviews.  The 
:  Governr«nt  his  an  obl1gat1<m  Lnder  both  the  Constitution  and  Executive  Order  11246 
not  to  grant  contracts  -to-empVoye«  tfeat  discriminate.    Some  effort  must;  be  made  to 
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ensure  that  prospective  employers  are  in  compliance  with  the  law,  if  the  government 
is  serious  in  its  efforts  to  achieve  equal  employmint  opportunities;    The  preaward 
review  is  the  only  ^61  available  to  accoitiplish  this. 

Finally*  DOL  has  indicated  that  it  is  uncertain  as  to  whether  back  pay  should  be 
retained  as  a  remedy  for  past  discrimination  on  the  part  of  an  employer.    The  fact 
that  the  Adininistration  is  even  considering  reminding  such  a  requ^renwnt  is  a  Clear 
signal  of  the  Administratioh's  intent  to  retreat  from  effective  enforcement.  This 
incentive  has  proved  to  be  of  unparalleled  effectiveness  in  carrying  out  ttie_ intent 
of  the  Executive  Order.    It  is  we11  recognized  by  the  labor  risilatiohs  commanity  that 
there  cannot  be  effective  law  enfdpcemerit  wifhdQt  having  some  "make  whole"  )provision 
to.  remedy  discrimination. 

In  swtt.  While  the  League  would  like  to  work  with  Congress  and  the  Adihinistratibri  to 
improve  enforcement  of  equal  employment  opportunity  laws  and  the  functioning  of  the 
OFCCP.  we  firmly  bfclieve  t>iat  none  of  the  proposals  discussed  above  would  do  so.  ^  In- 
stead, all  of  the  proposals  would  drastically  curtail  government  oversight  and  en- 
forcement in  this  are},  and  effectively  eliminate  aoy  incentives  for  employers  to 
carry  out  vdluhtary  affinnative  action  programs .t:' The  fight  to  eradicate  sex  and  race 
'discrimination  in  employment  in  this  country  is  not  yet  over.    If  the  federal  govern- 
ment reducis  its  arsenal  of  weapons  available  to  win  the  war.  it  will  mark  a  sig^nifi-: 
cant  retreat:    Women  and  minorities  will  once  again  be  jeft  behind,  unable  tp  reach 
even  the  first  rung  on  the  employment  ladder*  '  ^ 

We  thank  you  .for  the  opportunity  to  submit  our  vifews. 
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OVERSIGHT  HEARINGS  ON  EQUAL  EMPLOY. 
MENT  OPPORTUNITY  AND  Af^FIRMATIVE 
ACTION 

Part  1 


;         WEDNESDAY,  SEPTEMBER  23,  ISSl 
House  OF  Representatives, 

SUBCOMMIITEE  ON  EMPLOYMENT  OPPORTUNltlES,  

CoMMItTEE  ON  EDUCATION  AND  LaBOR, 

.  '  •  Washington,  D,C. 

The  subcommittee  met^pursuant  to  notice,  at  9:20  a.m.,  in  room 
2261,  Rayburn  House  Office  BuUding,  Hon.  Augustus  F.  Hawkins 
(chaiiTOan_df  the  subcom 

-  Members  gresent:  Representatives  Hawkins,  Clay,  Washington, 
Petri,  Fehwicki  and  DeNardis.  - 

-  Staff  present:  Susan  Srayson,  staff  director;  EJdmuhd  D,  Cooke, 
Jr.,  legislative  associate;  Cai*ole  Sc  associate; 
Terri  P.  Schroeder,  staff  sBsistrat;  Edith  Baum,  minority  counsel 
for  labor;  and  Steve  Furgesbh,  legal  intern  for  graduate  studies  in 
labor  lavv   

Mr.  Haavkins.  The  Subcommittee  on  Employ^ 
of  the  Q)mmittee  on  Education  ,  and  Labor  is  called  to  order.  This  is 
the  fourth  hearing,  in  a  series'that  the  subcommittee  has  cojid^^ 
ed  in  excercising^ys  dvere^                          Government's  enforce- 
ment of  equal  employment  opportunity  laws.  

Since  our  _initjal_  hearing  we  have  attempted^  to  insure  ±hat_the 
administration  had  an  oppbrtuinity  to  discuss  its  _devejppin^_  EEO 
policies  .with  this  Jubcomrhittee.  The  Office  of  Management  and 
Budget,  the  Department  of  Justice,  and  the  Department  of  Labor 
have  each  been  invifed  to  testify  diiruig  ttiis  serifes  of  hearings, 
:first  at  the  hearingiield  on  Jujy  15,  1981,  and  most  recently  at  the 
present  hearings.  While,  we  viewed  their  earlier  refusals  to  appear 
with  sohie  concern,  we  are  pleased  that  the  Department  of  Justice 
and  the  Department  of  L^bor^haye  agreed  to  Justify.  We- 1^^ 
forward  to  hearing  this  mormng  from  Mr,  William  Bradford  Reyn- 
olds,' Assistant  Attorney  General  fol^_the_Ci^al_  Rights  DivSisid 
paHsient  of  Justice.  In  order  to  allow  the  Undersecretary  of  Labor 
designate  Malcolm  Lovell  to  testify  for  the  Department  bf  Labor, 
his  testimony  has  been  rescheduled  for  October  7,^  1981.  We  look 
forward  to  hearing  frdm  the  DDL  representatives  at  thfrt  tim^^ 

Throughout  these  hearings,  we  have  focused  on  the  ernei^ng 
equal  employmejit  opportunity  policies  of  the  jtea^an  adjm 
tldh  as  disclosed  both  by  statements  of  principal  Cabinet  officials 

(131)  .  .      •  .  ^ 
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'    and  by  actions  of  thosg  officials  regarding  matters  relatiiig  to  the 
enforcement:of  equal  opportunity  laws.     ,  „    _ .  r 

As  a  result  of  ' recent  disclosures  and  publications,  we  now  ^w 
that  the  Justice  Department  will  no!  l^iger  requirejoals  and  time- 
tables as  remedies  for  employment  diSriiAination.  We  do  nqt  fenqw 
what  alternative  remedies  it  will  empldyjto;  insure  the  eradrc 
of  present  discrimination  as  well  as  elimination  of  the  etlects  ot 

past  discrimination.   ,  ,  ■     ■  \x  Ttr-^ 

The  first  witness  before  the  committee  this  morning  ^is  Mr.  Wil- 
liam Bradford  Re^iw^ji§»  Assistant  Attorney  General  for  Cmi 
Rights  Division.  ^  ,    ,      .       ,.  uii 

Mr.  Reynolds,  I  was  purposely  delaying  the  heanng^slightly.^be- 
■  cause  several  members  are  On  the  way.  I  apipreciate  the  tact  that 
your  time  is  limited,  and  so  is  the  committee  s,  and  for  that  re^on 
we  will  proceed.  Other  members  will  be  joining  the  committee  this 

™We^'^preciate  your  testifying  before  the  committee.  Unfortu- 
nately, however,  we  did  not  receive  the  prepared  statement  until 
this  morning.  It  is  a  rule  of  the  committee  to"  have  the  statements 
before  the  committee  at  least  24  hours  in  advance,  but  we  well  ^ 
recognize  that  all  of  us  are  busy  these  days.  ,  ;  ^  ^  .  , 
^  I  have  not  yet  had  an  opportunity  to  read  the  statement,  so^  t 
hope  that  you  will  spends  as  Jiiuch  time  as  possible  on  actually 
presenting  the  statement  and  not  feel  constrained  to  economize  on 
time  in  giving  only  the  highlights,  because  the  Chair— and^I  am 
sure  the  members  of  the  committee— have  not  haa  an  opportunity 

to  analyze  the  statemeht.  ^  .„  .   >^^««,*„ 

Perhaps,  before  the  morning  is  through,  we  will  have  an  opportu- 
nity to  be  a  little  better  acquainted  with  your  views,  as  well  as 
your  Mcoming  better  acquainted  with  the  views  of  the  members  ot 

the  committee.   :  ^  !     ;     ws^rAi-i.  *-i,i> 

Agaih,^ihay  I  express  appreciation  for  your  appearing  Bfetore  tne 
committee.  We  look  forward  to  your  testimony. 

STATEMENT  OF  WILLIAM  BRADFe&D  SEYNOLDS,  ASSICTAOT 
ATTORNEY  GEMERAL  FOR  CIVIL  RIGHTS,  US  DEPARTMENT 
OF  JUSTICE  - 
-     *Mr.  Reynolds.  Thank  you,  Mr.  Chairman,  I  aiwldgize  fbr  the  fact 
that  this  did  not  get  to  you  Until  this  morning.  J  think  in  light  pt 
.     the  fact  that  it  was  a  late  delivery,  it  \ybUld  be  usefuL  for  me_to 
Sve-'o  you  the  full  statement.  That  would  aiso  have  a  benefit  tpr 
th^s.-  people  who  are  on  their  way  being  able  to  pick  up  with  the 
text  of  it  while  I  am  giving  the  stateraent^d  follow  on^^ 
If  that  is  agreeable  with  the  Chair,  I  thmk  I  would  prefer  to  do 

thai.   rni.  V 

Mr.  Hawkins.  That,is  quite  satisfactois;.  ThMik you. ,  _  . 
Mr  Reynolds.  Mr.  Chairman,  I  am  pleased  to  be  afforded 
opportunity  to  discuss  with  you  my  views  and  the  views  of  ttas 
administration  oh  the  important  issues  relating  to  how  ine(iuitie§ 
that  occur  in  the  area  of  employment  should  be  addressed  and 
corrected.  I  also  welcome  the  opportunity  to  hear  the  questions  and 
views  of  you,  Mr:  Chairman,  and  other  members  of  the  subcommit- 


This  appearance  is  my  first  before  a  Jegislative  body  since  I 
assumed  office  on  Jul^  27  of  this  year.  It  is  fitting,  it  seems  to  me, 
that  my  initial  appearance  concerns  the  subject  of  equal  emplbyr 
merit  dppdrtuhity,  since  the  field  of  employnient  is  one  of  the  most 
important  in  the  area  of  civil  rights. 

If  a  persdri  is  denied  employment  because  of  race^  national^  origin 
or  sex,  the  consequences  may  well  be  so  serious  as  tp  make  other 
civil  fights  largely  academic.  For  ^exaniple,- access^  ±0  equEtlity  of 
housing  opportunity  has  little  practical  sigiiificance  if_an_  indm^ 
is  discrimiriated  against  in  the  job  market  and  cannot  earn  a  wage 
to  liurchase  decent  housing.    _  __  l   

Siriiilarly,  a  diploma  becomes  less  valuable  if  it  fails  to  open 
doors  to  pbsitidhs  for  which  the  person  was  traihed._-  

So,  the  issue  we  are  addressing  tqday^equal  employment  oppor- 
tunity—is of  paramount  impprtence,^  I 

tee,  and  particularly  yqu,  Mr.  ehairraan7"fully  appreciate  the  sig- 
nificance  of  equal  emplpyme^^  have  done  exten- 

sive and  significant  work  in  this  area:  _   _    _      _  ^ 

Before  turning  to  the  si^cific  sujyect  of  my  rem  today,  Jet 
me  provide  a  framework  by  first  outlining  for  you  what  i.see  as  my 
job  and  my  rpl_e.___       ; 

As  the  Assistant  Attorney  General  for  Givti  Rights,  I  am  a  law 
'enforcement  pf(lciaL_sworri  to  uphold  the  Cdnjtitutidri  arid  the  laws 
of  the  United  -States.  Tbe  role  of  the  Givil  Rights  Division  of  the 
I^epartmen t  of  Justice  is  to  enforce  in  the  courts  all  Federal  civil 
rights  la>^&  which  come  within  the  Attorney  General's  enforcement 
resppnsibilities_  t^  act  of  ^ngresSj^  and  to  perforrii  such  other 
•duties  in  the  field  of  civil  rights  as  the  Congress,  the  President  and 
the  Attpmey_Geriera^   

The  general  areas  receiving  attention  by  the  Division  include 
housing^  educatibri,  cbbrdiriatidri  of  grarit-related  civil  rights  re- 
quirements, public  services,  institutions,:and  other  public  facilities, 
cririiirial  civil  rights  vidlatidris  arid,  df  cdUrse,  employment.  Of 
course,  under  title  VII,  EE(5C  brings  suits  against  private  employ- 
ers.  . 

My  testimony  today  has  two  principal  themes. 

First,  I  walit  to  Uriderscore  the  fact  that  this-^drainistration 
intends  to  pursue  a  vigdrbus  policy  of  full  and  effectw 
merit  of  the  equal  employment  opportunity  laws.  On  ^his  point  it  is 
worth  taking  a  few  Enbniehts  to  descrite  what  th^  Rights 
Divisiori  has  been  doing  recently  in  this  particular  area. 

Second,  _I_  want  tb  explain  and  disc      wthj^bu  Mr  policy 
regard  to  corrective  or  affirmative  action  to  overcome  the  effect  of 
past_  discrimijiatbiy  pra^^ 

As  to  the  record  of  the  Civil  Rights  Bivisioh  in  1981  in  the  field 
of  equal  emplbynierit  bppbrtUriity,  bdth  the  President  and  the  At- 
torney General  have  spoken  repeatedly  on  this  adEninistratibn's 
iriterit  arid  deterriiiriatiori  to  enforce  vigoro'isly  the  laws  prohibiting 
discriminfition,  and  particularly  laws^prblu^  disQnjninStQ^ 
employment  practices.  I  share  that  intent  and  that  determination. 

I^t  me  give_sbme  specifics_tb_s^^^  what  the  Civil  Rights  Divisibri 
has  been  doing  to  enforce  the  laws. 

__I_hay_e  J)eeh  in  bffi^^  what  I 

describe  here  took  place  before  my  assumjition  of  authority. 
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'  One  thfeDivision  has  filed  several  new-pattern-and-practice  sui^ 
allegiiig  discriminatory  practices  based  upon  race,  national  origin, 
and  sex  discrimination.  Although  i  have  been  in  office  fpr  but  a 
short  time,  I  have  authorized  full  pattern  and^practice  investiga- 
tions into  the  employment  practices  of  more  than  a  dozen,  publip 
employers;  Just  last  week  we  filM  a  complaint  an^^ 
cwisent  decree  Jri  a  suit  alleging  sexually  discriminatory  practices 

in  the  New  Hampshire  State  PpUce  force.       ^  .  .  .  , 

~  Two,  in  contested  litigation,  the  Bjvision  had^  successful  trial  in 
February  in  a  suit  against  the  North  Caroilina  State  Police  Dep^^ 
ment  on  the  limited  issue  of  the  discriminatory  use  of  minimutn 
height  requireEent,  writh  the  Mge  ruling  favorably  from  the 
bench.  Ih  United  States  v  County  of  Fairfm,  3.  tina\  in  -^^rch 
resulted  in  a  ruling  of  discriminatdiy;  pfactices  against  black^^ 
women  by  the  county  in  the  job  categories  mvplving  the  largest . 
numbers  of  county  emmoyees.  We  are  now  m  the  elaborate  and 
difficult  stage  II  of  litigation,  where  individuaLclaimants  may  be 
shown  to  be  victims  of  past  discriminatory  practices  and  thus  may 
establish  their  entitlement:  to  back  pay  and  priority  in  offers  of 
eraoloyment  arid  prbmptipii.  -        _     —         ,  t 

In  August,  we  tried  a  suit  alleging  that  certeiri  emptoymBnt 
practices  utilized  by.the  Texas!  Deprtment  of  Highway^^ 
Trarispbrtation— one  of  the  largest  agencies  of  the  State  of  Texas- 
discriminated  against  blacks,  hispanics  and  women.  ^ 

Three,  the  Department  has  filed  imjortaht  amicus  briefs  with 
the  Supreme  Court  in  a  number  of^c^es,  mcludmg  Gunfhej_  v 
State  #  Washington,  involving  the  (festruction  of  title  VII  as  it 
concerns  sexually  discriminatory  pay -ffractices:  _  :„„^^..7r-T  z^^j^ 
Given  the  inevitable  delays  of  a  transition,  I  suggest  that  this 
record  is  one  of  aclcojriplishment.  L  believe  tt  is  e^idenc^  o/  this 
administration's  commitment  to  vigorous  enforcement  of  federal 
equal  employment  opportunity  laws.  ^  r»^„w-^<.„i- 

^Let  me  now  direct  my  attention  to  the  nw  Justice  J3epart^^^ 
approach  in  fashiphihg  appropriate,  rehef  to  correct  the  effects  of 

past  discrimination;      .        ^-^^  ™ 

The  focus  bf  today's  hearings  is  on  affirmative  action  and  en- 
forcement of  equal  employment  pppbrtunity  laws.  It  s^^^^^^ 
noted  at  the  outset  that  the  phrase    affirnaative  actioh  mea^^ 
different  things  to  different  pep£le,  rariging  from  simple  dilipnce, 
in  insuring  agaiiist  discrimination  to  conscious  favoritism  ot  per- 

^°To  avoid  cdHfusUn,''!  will  try  here  to  de_scribe  bur  jjdsition  using 
neutral  terminology  that  stays  away  from  convenient  coined 

^^tS^  approach,  henceforth,  of  the  Department  oyustice  in  the 
-  einplbyment  area  in  suite  brought  to  enforce  t  t  e_  VIL  and  similar 
sStutefcan  be  simply  stated.  We  no  longer  wilUnsist  upcm^or  i^a. 
am  respect  support  the  use^  pf  Quotes  or  an^^;  other  numeric^^ 
statistical  formula  designed  to  provide  to  nonvictims  of  dis™ma- 
tion  preferential  treatrtfehrbased  on  race,  sex,  national  ongi^^or 
religion -To  pursue  any  other  course  is,  in  our  view,  unsound  as  a 
•  matter  ofiaw  and  unmle  as  a  matter  of  policy:         ^  u:^iXr.„  w 
Race<:bnscious  or  sex-conscious  .Preferences.are,  as  history  has 
showri,  divisive  techhique|  which  go  well  beyond  the  remedy  that  is 

140  /;         .  . 
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necessary  to  redress,_ih  full  measure,  those  injured  by.  a  particular 
employer's  discriminatory "  practices.  A  brief.  back>yard  Clarice 
thrdugh  the  tragic  history  of  our  experienees  with  j-adal  distinc- 
tions in  American  life  and  the  different  Government  responses^ 
both  legislative  and  judicial,  that  have  been  given  will  help  to 
explain.  ,      !  __  _  

From  the  birth  of  this  Nation,  racial  discrimination  has  stamed 
the  fabric  of  American  law.  The  Declaration  of  JMependence  p 
claimled  the jJrihciple  that  Sil  rhen  are  created  equal,  yet  omitted  a 
denunciation  of  slavery  or  the  international  slave  trade. 
stitution  of  the  United  States,  when  originally  ratified,  accorded  to 
black  slaves  a  fractional  status  beneath  that  of  iree^:£^ 
purposes  of  appdrtidning  representatives  and  taxes  among  the  sev- 
eral States,  and  no  rights  to  freedom,  or  the  vote,  jdr*  indeed  any 
cpnstitutidnal  rights.  Until  1808,  tlie  eonstitution  authorized  the 
importation  of  slaves  and  directed  "free"  States  to  return  fugitive 

gjg^Yes.   --  -- 

'  Nq  lesser  authority  than  the  U^S.  Supreme  Co 

weijght  to  the  then  prevailing  attitude  by  holding  in  the  infamous 

firerf  Scott  decision  not  only  that  the  OajistitUtidn  dde^ 

black  Americans  with  citizenship^  but  that  Gdngress  lacks  power  to 

prohibit  slavery  in  U^S.^territbries^That  decis^^^  with^a 

grdvying  awareness  of  the  inherent  inequities  embedded  in  the 

institution  of  slavery^  ultimately  into  civil  w^r, 

which,  in  turn,  led  to  tratification  of  the  13th,  14th,  and  15th 

anieadments.  The  compirpmises  that  ended  Recdristruction,  howev^ 

er,  effectively  ended  Federal  inquiry  fnto  matters  of  civil  rights  and 

discriminatidn  survived  the  Ciyil  War  amendments. 

The  Supreme  Court  again  contributed  to  this  setback  in  fashion- 
ing the  separate  but  ^^qual,  doctrine  iri  Plessy  v.  Ferguson,  163  U.S. 
537  (1896).  bnly-jQstice  Harlan,  in  a  poy^erful  dissent,  sounded  the 
note  that  was  later  to  ^become  the  battle  cry  of  civil  rights  groups 
across  the  land.  In  eloquent  style,  he  insisted  that  the  ODnstiAutidi> 
is  colorblind  and  permi_ts_rieither  legislatures  nor  judicial  tribcnals 
to  "have  reg^ard  to  the  race  of  citizens  when  the  Civil  Rights  ,df 
those  citizens  jare  invdlved/'  _ 

-  It  was  a  while,  howeveS,  before  this  principle  began  to  take  hdld. 
Under  the_separate-but-eqpa  doctrine,  opportunities  were  virtually 
always  separate,  but  rarely  equal.  Discriminatidn 
color,  or  ethnic  drigiri  cdhtihued  to  be  tolerated  by  the  courts,  not 
only  against  blacks  but  also  against  pe_rson§_of  Chinese  dr  Mexican 
bri^n,_arid  during  World  War  II  against  citizens  of  Japanese  ^nces- 
try.  And,  of  course,  women  were  relegated  to  secdrid-class  citiz^^ 
ship  Until  suffrage  was  obtained  and  were  generally  trelaled  sepa- 
rately and  unequally  in  employrjierit  thereafter.  _       i--  o 

It  was  only  after  years -of  litigation  in  the  courts  that  the  bu- 
preme  Court  \n_Browh  v.  Board  of  Educdtwn,  Sil  15.&  4S3  (1954), 
finally  overruled  Piessy  v.  Fergiison  and,  foUowing  justice  Harlan'^^^ 
lead  in  dissent  iri  the  earlier  case,  held  that  the  equal  protection 
clause  of  the  I4tfi  amendinent  prohibitsj)urs^seful  racial  discrimi- 
nation in  all  Mpects  of  public  facilities  and  functions.  ^  ^ 

The  Brown  decision  spurred  _an__unprecederit€Mi  jUdid^^ 
latiye  quest  to  purge  raciaLdiscrimination,  both  public  and  pnyat^ 
from  American  life.  Significant  niilepdsts  aldrig  the  way  included 
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the  1957  Civil  Rights  Act.  the  1960  Civil  Rights  Act,  the  1964  Civil 
Rights  Act.  the  Voting  Rights  Act  of  1965,  arid  the  Fair  Housing 

^ni°the  area  of  employment  discrimination^  title  VII  of  the  196^^ 
Civil  Rights  Act  prohibited  discrimination-'agamst  any  mdividuai 
with  rbspect  to  his  compensation' terms,  conditions,  or  privileges  ot 
emblovment  because  of  such  individual's  race,  color,  religion,  se^c^ 
ornmmafimn  '  '  %'M2  H.S.C.  section  e^2(a^Xl):  That  title 
Vll  mandated  nondiscrimihatidri  in  employment  decisions,  was 
made  clear  riOt  only  in  the  act's  language  but  also  in  the  legislative  / 
delaates  preceding  its  passage.  ,    _  _       ^  ^^^^ 

For  instance.  Senator  Hubert  Humphrey,  a  leading  advocate  ot 
racial  equality  and  a  foremost  prbpbherit  of  the  1964.  Crvil  Kights  . 
Act  unequivocally  rejected  the  suggestion  that  title  VII  was  in- 
tended to  countenance  race-conscipusjpreferences.  His  words  are 
worth  restating:"It  is  claimed  that  the  bill  would  require  racial 
quotas  for  all  hiring;  when  in  fact  it  provides  that^race  ^ould_not 
be  used  for  making  personnel  decisions  '  110  Cong.  Rec.  6553 
(1964)  ■  •   ■ .  — 

"in  like  manner,  remarks  by  other  proponents  of  the^  leg^latipn 
endorsed  the  view  that  title  VII  established  a  principle  of  color- 
blindness in  emplbyment.  ^  ;  ,     ,  .. 

The  basic  outlines  of  the  law  are  well  developed  and  relatively 
clear  Title  VII  not  only  prohibits  purposeful  discrimination  based 
upon  race,  sex,  religion  and  national  origin,  but  also  prohibits 
■  employment  practices  which  have  a  discriminatory  effect,  unless, 
those  practices  are  predictive  of  successful  job  performance  or  oth- 
erwise required  by  business  necessity.  _    _       J    .  K,> 

A  unanimous  Supreme  Court^so  ruled  in  197V  in  a  decisipn  by 
Chief  Justice  Bu?ger,  and  the  ^^ng^Mf  accepted  that  ^mterp^^^ 
tron  when  it  amended  arid  extended  <^tle^VlI  m  19J2  through  the 
Equal  Employment  Opportunity  Act  of  1972,  arid  wheri  in  197|  and 
1976  it  adopted  the  Reveriue  Sharing  Act  and  amended  it  and  the 
Safe  Streets  Act.  -      ,        ■  .  ,  j.  j  tu 

Where  such  prbvisiqris  of  Federal  law  have  been  violated,  the 
courts  have  the  power  and  duty  not  merely :  tiT  eliminate  future 
discriminatory  practices  but  also  to  correct  the  effects-^f  ^t  pjac- 
fippQ  And  the  Suoreme  Court  has  made  clear  in  McDonata  v. 
iSa  Fe  7Vaffe^aSor^.o^  Co..  427  U.S.  273  (1976)^  that  this 
statutory  prohibition  against  racial  discrimTination  applies  to  pro- 
-teet-Avhite-employees  with  the  Same .  force  as.  it  protects  black 

^^urml%he  late  sixties  arid  irito  the  seventies  minorities  a^d ' 
wbmeri  ttfade  significant  strides  in  the  field  of  empldyment^mt^^^ 
the  assistance  of  such  statutory  arid  decisional  law  outla'wing  dis-. 
crimiriatiOri  dri  grounds  of  race,  sex  and  national  origin.      ^  _  .  , 

Relief  for  individual  victims,  however,  Jbegan  to  be  expanded  intQ 
class-drierited  relief,  fostering  the  use  of  new  hiririg„  requireraents 
designed  to  achieve  immediate  riumerical  equality  among  the  races 
iri  the  workplace.  Racial  formulas,  mlQsjL  noltably  iri  the  form  ot 
Bring  quotas,  emerged;  imder  the  byword  of  affirmative  actipn. 
This  riew  coricept  went  well  beyond  the  tradLtipnal  view  that 
racial  or  sex  preference  is  permissible  only  when  necessary  to  place 
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an  individual  victim  of  proven  discriminatory^  a  position 

he  or  she  would  have  attained  but  for  the  dfecrimxnation.  \ 

In  addition,  affirmative  action  became  assoc^ 
dorseirient  of  sych  pre^            treatment  to  aid  persons  who  were 
not  identifiable  victims.    "  _  _   l_  1 : 

The  proponents  of  this  view  sought  the  grmitmg  of  preferences 
not  simply -to  individuals  who  had  in  fact  been  milired  but  to  an 
entire  grbu^  _of_ individuals  based  only.  on.  their  j;ace  or  sex.  It 
mattereci  not  that,  those  who  benefited  had  never  been  wghJLed,  or 
that  the  preferential  treatment  afforded  to  them^  was  at  the  ex- 
pense of  other  employees  who  ^ were  themselves  innocent  df-ariy 
discrimination  or  other  wrbhgdbihg.  i        .   ,  i 

By  elevating  the  rights  of  grpupa  over  the  rights  of  individuals, 
racial  preferences,  such  as  I  hayeiUst  described,  are  at  war  with 
the  Americari  ideal  of  equal  opiK)rtunity  for  each  person  to  achieve, 
whatever  his  or  her  industry  and:  talente^^^ 
afririnative  action  needlessly  creates  a  c^te  systern  in  which  an 
individual  is  unfairly  disadvantaged  for  each_i)^^^^^ 
ferred._A_  divisive  irifluence^  inevitably  introduced  into  the  work- 
place, the  community,  and  the  country  as  a  whple.  _  _  ^  -  _  _ 

Nor  is  there  any  moral  justification  forjsuch  an  approach.  Sepa- 
rate treatment  of  people  in  the  field  of  employrne^^^ 
nothing  mdre  thari  gersonalvcharacteristics  of  race  or  gender,  is  as 
offensive  to  standards  of  human'decdficy  tckiay  as  it  wa^ 
yfears  ago  when  countenariced,  Urlde^  Pfess^      Ferguson,  snpra. 

I  cari  make  the  point  no  Setter  than  Prof.  Alexander  Bickel  did 
in  his  eloquent.remark:  \ 

The  lesson  ofihe.great  decisions  of  the  Supreme  Court  and  the_  lessons  of  contem- 
porary history  hav^  been  jhe  same  for  at  least  a  geheratioh:^discriminatidri  on  the 
basis  of  race  ia illegal,  immoral,  unconstitutional,  inherently  wrong,  and  destructive 
of  democratic  society.   

The  Attorriey  General  no  less  articulate  his  speech  of  May 
22,-1981,  before  the  AmerMn  Law  Institute  in  Philadelphia— pages 
12  and  13— when  he  stated: 

While  well  ihtendwl,  quotas  invariably  have  the  practica|  effect^of  placing  inflexi- 
ble restraints  on  the  opportunities  afibrded  brie  race  .in  an  effort  td^remedy  pa^t 
discrimination  against  another.  They  stigmatize  the  beneficiaries.  Worst  of  all, 
under  a  quota  system,  today's  minimum  may  become  tomorrow  s  mrocxraum. 

This  administration  is  finnly  cornniittM  tb^the  y^^ 
Constitution  and  the  laws  of  the  United  Stetes  protect  the  rights  of 
every  person,  whether  black  or  white,  male  pt  limale,  to  pUre^^ 
or  her  gpals  in  an  erivironirient  of.  racial  and  sexucd  rieutraUty.  The 
colorblind  ideal  of  equal  opportunity  for  all  that  guided  the  ffam- 
ers  of  the  •'^  mstitution  arid  the  drafter^  of  title  VH  holds  greatest 
promise  ot  .:iting  the  iricubus  of  race,  national  on 
disqnrniriatiph  irbrii  the  Nation,  and  of  realizing  the  proclamation 
of  Quality  in  the  Beclaration  of  Independence-   _ 

By  embricihg  _the  principle  of  equal  opportunity  without  prefer- 
ence in  the  field  of  public  and  private  ern^Opyriierit,  the  Justice 
Depar1;riierit_iri  rid  w^  intends  to  relax  its  cdnrinitment  to  remedy 
proven  discrimination.  Fidelity  to  the  ideal  of  M^Mty^ 
that  _np__iridividual  be  disadvants^eously  circumstanced  in  the 
,  workplace  because  of  unlawful  discriminatory  practices. 
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The  Department  Is  rirrh  in  its  resolve  tpjeek,' in  suits  under  title 
VII_  and  similar  statutes,  affirmative  remedies  such  as  backpay, 
retroactive  seriicxrify,  reinstatement^  and  hiring  and  promotional 
priorities,  to  insure  that  ^ny  individual  suffering  employment _d^^^^^ 
cfiminatibn  oh  account  of  race  dr_sex  be  placed  in  thb  position  that 
he_br  she  would  have  attained  in  the  absence  of  such  discrimiha- 

sdiiie  circumstances,  the  granting  of  such  relief  will  serye  to 
advance  individual  victims  into  seniority  positions,,  or  onto  career  - 
ladders,  in  preference  to  incumbent  white  6t  male  employees 
shown  to  have  been  improperly,  favored.  Similarly,  appropriate 
relief  should  and  will  be  sought  for  thpse  qualified  individuals 
shown  to  have  been  discouraged  frdrri  seeMng  positions  because  of 
past  practices  of  unlawful  discrimination  oh  the  part  of  the  em- 
ployer.      '  _  __    _  ^  z  _ 

Make  no  mistake  about  it;  the  Department  of  Justice,  will  be 
unyielding  in  its  ehforMmeht  efforts  to  deter  and  remedy  complete- 
ly identifiable:  injuries  attributable  to  discrimination  in  the  work- 
place.  _  _-  _  , 

Ih  addition  to  seeking  full  redress- for  individual  victims,  the 
Department  will  cohtihue  to  seek  injunctive  relief  directing  the 
employer  to  make  eSployment  decisions  on  a  nondiscriM 
race-neutral  and  sex_-heutral  basis.  To  insure  that  the  iry unction  is 
followed,  we  will  require  as  part  of  the  remedy  that  the  enyg^ldyer 
make  special  efforts  td^each  minority  or  female  workers  through 
comprehensive  use  of  employment  recruitment  techniques^  siic^ 
media  advertising  and  visiting  high  school  and  college  campuses. 

In  connection  with  this  enhanced  recruitment  df  Mnd 
women,  the  Department  will  insist  that  the  employer  .periodically 
file«cords  of  its  jredruitment  efforts.   . 

Where  apprdplriate,  we  will  seek  percentage  recruitment  :goals 
for  monitoring'  purposes.  Sach  recruitmeht  gdals^^^^^ 
triggering  _mechanism  for  Department  inquiry  into  whether  the 
employer  has  complied  with  the  injun(^Jye_  cdrrim^^ 
discrimihatdry  practices.  These 'r^ruitment  goals  will  be  related  to 
the  percentage  of  minority  or  iemaje_applica^^^^ 
exgected  td  result  under  a  nondiscrimrnat6ry,  employment  policy, 
after  job-related  facto^,  such  as  age,  education  ari^^ 
ehce  amdng  various^  applicants  are  taken  into  account.  When  com- 
bined with  fair  and  ndndiscrimrhatdry  selection  ^procedures,  they 
shdtild  be  suffJcient  to  correct  the  effects  of  past  discrimthatdry 
^practices.  :    _____  __^ 

Because  there  may  be  legitimate  nondiscriminatory,  reasons  un- 
derlying an  empjoyer's  failure  td  satisfy  a  particular  goal,' the 
Department  will  not  treat  recruitment  goals  as  inflexible  standards 
which  rnus_tl^be_met  by  the  employer  without  regard  to  quahfica- 
tiojxr'At  the  same  time,  we  Avill  be  alert  toward  against  employers, 
i_n^h^verzealdus  attempt  to  satisfy  recruitment  gosds,  enga^ng  in 
discrimination.  Were  -we  td  treat  the  matter  in  any  l?ther  light,  we 
rwduld_be  vulnerable -to  the  charge  that  we^have  sought  tQ  meet 
'discrimination  with  discrin^ihatidh.  This  the  Department  will* not 

in  sum,  our  approach  _will  emphasize  a  three-pronged  remedial 
formula  consisting  of:  One,  specific  affirmative  relief  for  identifi- 
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able  victims  of  discrimination;  two,  increased  recruitment  efforts 
aimed  at  the  group  previously  disadyan^^ 
as^^^;ell  as  sex-neutral  nondiscriminatory  future  hiring  and  promo- 
tion practices.  „    '  l_    ^  /_ 

-  It  is  our  view  that  such  rehef  will  effectively  overcome  the^  ef- 
fects :of_  past  discrij^na^^^^  legitimate  in- 
terests of  others  in  the  wor:k  force.  / 

In  cc^clusioh,  !  _w  membera^     the  Sub- 

committ^  the  administration  s  commitment  to  ^enforce  this  Na- 
tion's ciyi\xights  laws.  In  J:he  ejriplo  t^^Ueve  MUa^^^^  ^ 
of  opportunity  can  be  achieved  withoSt  resort  to  remedies  which 
unfairly  peh^ize  those  who  are  ihribcerit  of  any  discriminatory 
behavior.                                            ;  / 

Thank  you.  I  will  be  glad  to  respond  to  any  questions  ydU  may 
havB.  "  __  / 

Mr.  Hawkins.  Tharikjydu,  Mr.  Reynolds.  /  . 

Mr.  Reynolds^'in  your  prepared  statement  and/also  in  the  states 
rneht  made  to  the  American  Law  Institute  and^other  public  utter- 
ances, you  haVe  suggested  that  reliance  oh  quotaM  as  a  remedial 
tool  tb  rectify  present  and  past  discrimination  will  no  longer  be  • 
rjelied  upon,  and  I  think  you  have  made  that  point  very  clear  this 
mbrriirig.  /  _ 

in  view  of  the  fact  that  most  courts  and 'businesses  that  operate 
tc^ay  in  the^.  economy  do  make  a  distinction  between  goals  and 
timetables  tfiat  are  routinely  smd,  systematically  utili^  by  busi- 
nesses to  monitor  their  performance,  may  I  -ask  you  yj  you  make 
any  distihctioh  between  goals  and  timetables  bh  the  bhelhahd,  and 
quotas  on  the  other?  -/  ,  .  -  -  ^   

Mr.  Reynolds.  Mr.  Chfiurmcm,  I  think  there  ^^^^  a  distmctibh.  be- 
tween quotas  and  goals  and  timetables,  although  talso  belieye  that 
the  distinction  has  thrbugh  practice  in  a  huihper  of  instances' 
become  blurred./  -     /  ^  ' 

In  my  view,  quotas  are  inflexibfe  n 
a  minimum  which  must  be^phieved.  Goals,  oe£  the  other  h^d,  t 
think,  cbnceptually  are  targets,  if  XQU  wiU^  _whi^^^ 
in  terms  of  the' distinction  that  is  available  are' not  rigid  numerical 
requirements.    '_:J__  _i  

I  think  that  the  difficulty  h^  Been  that  people  have  tended  to 
use  djfgreh_t_la]^ls  say  the  sarne  llung  and  that  quite  often  brie 
man's  goal^tecomes  OTother  man's  quota.  : 
L  l  db  agreej  tjiere  i^  afdistinctibh  and  distirictibri  wbuW 
to  whether  there  is  a  rigid  requirement  to  meet  a  dertaih  numeri- 
cal byectiye,  as  bppps^  to  a  riibre  loose,  flexible  target  which  one 
then  would  seek  to  achieve.  ;  

Mr.  HAWKINS.  Recognizing  that  there  is  a  distmction.  and  grant- 
ed that  it  is  sometimes  blurredjh  bpera_tibh5_de_li_beratejy_b 
wise,,  do  you  believe  that  an  agency  such  as. yburs,  which  is  in  a 
positibh  not  to/  blur_  iti  riot  to_  misuse  it  br^  abuse  it^  cbuld 
reason jsbiy  have  goals  and  timetables  to  effectively  uphold  the  law, 
rather  than  abaridbri  it?  O  basis^  db  ybii  think  it  is  sbriietimes 

misused,  that  it  is  necessary  to  sacrifice  goals  and  timetables  be- 
cause they  may  be  cbristruM  ^        quotas?  ' 

Mr.  Reynolds.  We  are  preptoed,  Mr.  Chairihah,  to  make  use  of 
goals  in  the  area  of  recruitnient.  It  seems  to  me  that  when  you 
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confine' the  use  of  goals  to  that  area  you  then  d6  Sot  run  into  thi 
dff  culty  of  empldfers  using  the  goals.  ^  quom  wh,^h  .s^ems_to 
vl*y  fr^uently  happen  when  ydU  talk  about  goals  and  timetables 

^I^tWnlla?in*the  area  of  r Jruitment  it  certainly  make^  some 
sense  ifa^propriate^ases  to  set  a  goal  based  on  the  per^ntege  if 
vou  will,  of  expected  minority  participants  in  a  labor  .fojce  ths^ 
reSiKic4l&  can^  defined  in  terms  of  job  credentials  or  job-related 

^'^Mr^lHAWKiNS.  Inasmuch  as  you  v^rould  use  the»  in  terms  of 
recruitment,  why  would  you  then  abandon  them  wh^  ?omes 

.  down  to  the  actual  basic  process  of  hiring  individuals?  Why  woiad 
S  be  useful  merely  in  terms  of  advertamg  or  making'  so^e 

■  iffSs  to  II  mt  to  recruit  individuals,  if  at  the  same  time  discrimi- 
nation is  allowed  among  those  Who  are  recruited?   l 

14  Ihlt  way  S  it  cohlistent  with  the  nonuse  of  goals  as  you  have 

^"frSYNOLDS;  I  guess  two  thirigs:  We  would  not  alloW^discrimi- 
naBon  in  the  hiring  aspect  of  the  process,  but  tke  use  of  gbals  at 
The  ScruiWng  end  is  a  i^nitoring  technique,  dr.  a  triggering  device, 
oSy  It  i  f  mlans  by  which  the  Department  po.uld  look  to  s«e 
^h^ther  the  employer  is,  in  fact,.livin^Up^to  the  injunction  against 

discriminatory  practices  iii  the  employment  area.  t  -j    j  r 

We^ould  not  be  looking  togo^s^or  using  goal|as  a  stend^^^^ 
an  employer  to  meet  in  his  hiring,  but  we  woifld  simp^Jook  to 
Sat  as  a  guidepost,  if  you  will,  if  Ih^^re  ^  exi^t^ion  that 
.  some  20  Jrcen^of  the  applicant  po^m  a  ^^^^ 
represented  by  minorities,  and  we  had  only  twx)  _mmorttaes  .t^ 
wer^  hired  in  a  particular  job  for  100  places,  I,  thmk  that  |that 
wdUld  suggest  to  us  that  there  is  a  reasdn  fOf  ingaiiy-  . 

St  the  same  time,  as  .1  indicated,  we  would  use^the  goak  m 
of  our  monitoring  activity  to  be  sure  that  an  f™Pj°yf^^^|.^'^f 
simolv  hiring  hUihbers  of  people  without  regard  Jp  qualificatioBS^ 
liSply  to  relch  some  numJrikl  plyective.  But  goals^^^^^^^ 
described  them  wdUld  not  be  used  for  any  purpose  other  than  a 
SStorfng  mechanism  to,  if  you  will,  check  the  progress  o^^^^^ 
employer  dr  the  attention  the  employer  is  giving  to  the  court 

iniunctidn  against  discriminatory  practices.  -^^ 

5^  HawRins.  Let  us  take  a  hypothetical  case  of  a  company  that 
has  a'  record  of  discriminatiolh  and  is  obviousiy,  let  us  say.^^^*^^^' 
mTnorities  and  women  in-its  workforce,  is  jpejhaps  a  Federal^^^ 
;  toctor,  and  let  us  say,^has  pending  against  it  a  countle^  ^um^er 
of  charges  of  discrimination,  and  yo^^bave  every  reason  to_  su?]^^^ 
or  vou  have  investigated  and  found  that  it  has  a  record  of  discrimi- 
rtS  Yef  ^^th  your  having  abandoned  the  conc^t  of  affirm^^^ 
acSn  how  would  jrdU  gd  about  correcting^^^is^cnmination 
that  company  on  the  thedry  that^dU  are^not  going.to  con^cwM 
of  the  cofer  of  the  individual  or  the  sex  of  thy ndmdual?  Just  how 
would  you  proceed  in  an  instance  such-^  ^J^at?^.        ^  ™v.;„w 

Mr.  Reynolds.  Certainly,  i  would  look^to  determine  which  indi- 
viSs  could  be  identified  M  h-avip-been  the  su^^^ 
criminatory  conduct,  and  those  individuals  who  can  demonsfrate 
=SSS:hei^i  denied  the  opportunity  to  have  a  job  or  those 
coSd^Sno^ate  that  they  had  refrained  from  applying  on 
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the  kndw_le^dgg_  that  this_  pinfiLoyer  that  >ybuld^  n^^ 

event  recognize  their  application,  it  seems  to  me,  would  be  entitled 

to  full  individual  relief.          

In  addition  to  that,  i  believe  that  the  eifiployer  should  be  en- 
joined from  _any  discnminatbiy  j)ractices  iri  tl^  future.  It  would  be, 
I  think,  as  an  elertient  of  that  relief  in  that  regard,  appropriateiQ- 
'     use  tlie  rex:rui^meiit  asp^^  remetdy^  that  I  talked  about  to 

monitor  the  employer's  activity,  to  be  sure  that  he  is  acting  in  a 
hdhdiscriminatdry  j^hjdn 

Mr.  Hawkins.  In  other  words,  you  are  going  to  rely  heavily  on 
the  specific  indjyidual  ^irig  able  to  jjrqve  discrimina^^^^  will- 
ing to  run  the  risk  of  proving,  it  in  order  to  have  (ehforcemeht  in  ah 
instance  such  as  this  hypothetical  case  that  I  have  presented  to 
you?  *   ' . 

Mr.  Reynolds.  Generally  that  i§  right.  j... 

Mr.  HA>ykiNS.  Short  of  that,  there  will  be  no  cbrrectibn? 

Mr.  Reynolds.  Well,  there  will  be  an  injunction  to  stop  discrimi- 
natory practices.  . 

Mr.  Hawkins.  What  about  the  individual  already  suffering?  We 
are  dealing  with  a  hypothetical  case  of  those  who  have  already 
>     suffered  past  discrimination. 

Mr.  ReynoLps.  Those  individuals  who  have  been ) wronged  are 
entitled  to  that  relief. 

Mr.  Hawkins.  On  ah  ihdividual-by-ihdividualsbasis?_  

Mr.  Reynolds.  That  is  right.  But  those  individuals  who  may  be 
part  of  the  class  that  is  wronged,  but  who  themselves  were  hot 
wronged,  would  not  be  pedple  who  I  feel  are  entitled  to  fecejve  an 
advantage  by  virtue  of  the  discriminatory  practices  that  were  di- 
rected at  others.  -   '  _         -  1:_ 

Mr.  Hawkins,  What  about  those  who;  let  us  say^_  hM_e__been 
advantaged  by  the  fact  that  discrimination  Jias  been  practiced: 
Take  for  example,  two  individuals,  one  who  gets  a  jjrbmgyph  wh^ 
is  not  a  minority,  let  us  say^  a  white  male  gets  an  advantage  by 
virtue  of  discriminatipn  and  somehow  cb_htinue_^^^ 
vantage;  and  on  the  otKer  hand,  one  who  was  discriminated  against 
and  who  was  kept  ftom  prbmptiohj 

and  able  to  come Jorward  and  prove  the  case.  wilLthe  Government 
no  tact  in  his_  or  he  r  behalf?  __  

Mr:  Reynolds:  (Generally,  I  would  agree  with  you,  Mr.  Chairman. 
_  Mr.  Hawkins.  Could  you  be  specific?  Hb\x  woiild  you  agree  or 
disagree?  -      ■;  v 

Mr^  Reynol^s^.  S^^^^^  I  .  think  the  individual  who,  let  us 

say,  has  been  shown  to  have  been  advantaged  by  the  discrrrnih^- 
tion,  is  the  individual  who,  as  I  discussed  iji  my  testimony,  would 
be  the  one  that  would  have  tobear  the  burden,  pf  a  preference  that 
would  be  afforded^  a  victim  of  that  discrimination: 

Mr.  Hawkins.  Underiypur  _apprpach»_  that  i_ndiyidual_  would  be 
helped  by  the  Government  becaus^^  of  the  charge  of  preferential 
treatment.  As_  tb  the_  other  individual^  certainly  that  iridividual 
might  not  have  wronged  anyone  specifically,  certainly  not  with  any 
intent,  but  stin  ehibys  ah  ^9 Jf^P  what:  you  are 

really  suggestiijig,  to  get  away  m)in^ the  h5rpothetical  case,  is*  that 
you  are  going  to  operate  Pri  ah  individual-by-individual  basis  rather 
than  on  a  group  basis;  is  tHait  correct? 
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Mr;  Reynolds.  I  think  that  is  basically  correct*  We  are  gomg  to/ 
require  that  people  who  are  wTongedJy^disCrinpnaUon^be^ 
i^ition  they  should  have  attained  but  for  the  discrimination.  f 
If  that  remedy  entitles  them  to  preferential  treatment  over  thoge 
who  were  ''advantaged/^by  the  discruniri^xon.  i  thmk^  that  w^^ 
be  appropriate  relief:  But  i  do  not  believe  thM  Pfople  wno  have-not 
been  able.to  demonstrate  they  have^b^n  injared  By  Jiscrimmation 
are  entitled  to^he  same  kind  of  preference  either  under  the  Consti- 
tution or  title 'VII.  .  ^  '  ,  .   ^,   ^         J  • 

Mr.  Hawkins,  fhe  only  thing  I  can-suggestiis  that  tte  adminis- 
tration is  deviating  from  Jast^  experience  u^ 
and  Democratic  administrations  since  the  admmistr^ion  ot  J?  rank- 
Hn  Delano  Rooseyelt'.  This  is  indeed  a  shocking  departure,  it  seems 

to  me.'in  the  field  of  civil  rights,,    1  ™„ 

I  can  only  suggest  to  you  that  if  you^  are  going  to  proceed  as  you 
suggest«hat  the  cutback  in  funding  for  the  civil  riglrts^^encies, 
whwh  Ifes  been  ve^  substantial,  is  certainly  unjustified,  ^because  if 
vdU  are  going  to  operate  oh  an  indi^HLduaJ  bMis,  obviously  you  are 
going  to  need  a:dbUbling  Or  tripling  of  resources  for  the^enwes^ 
Otherwise  you  ^vill.g•ave  the  problem  of  a  backlog  of  cas^  buildmg 
up  over  a  period  of  time.  The  agencies  we  just  beginning  to  make 
-fbme  Progress  remedying  that  prQl)lem:.  liPeVery  ^mdipduai  i?  |ouig 
to  have  to  wait  2  or  3  years  before  the  complamt  13  processed,  it 
seems  to  me  this  is  what  we  are  going,  to  go  through,  and  we_wU  . 
be  concerned,  I  think,  in  this  committee  with  what  I  cos^ider  to  be 
a  real  setback  and  a  tough  job  of  tmng  ^  avefsee_the  agen^^ 
I  just  don't  see  how  you  can  operate  on  that  basis,  {  dP^jt  tmnK 
you  have  the  staff  tb  do  it,  iven  if  ypu  had  the  commitment,  a 
think  that  you  are  asking  for  a  lotX){  trouble  in  trying  to^handle^ 
impossible  jbb  with/a  limited  staff  by  going  in  the  opposite  direc- 

tion  to  the  way  it  should  be  going        ^       ^ ,   j  i„  iuof  hi  ( 

Mr.  Reynoojs.  Mr.  Chairman,  I  guess  I  would  respond  to  Oiat  by  \ 
saying  that  to  my  luiowledge  the  Department  has  always  had  a^an 
element  of  relief  in  cases  of  this  sort  redress  for  the  indmdu^  who 
is  shown  to  be  wtonged.  That  is  not  a  new  dimension  or  suteests 
an  additional  burden  on  the  Department's  enfor^ment  respilrc^ 
That  has^ways  beenosn  element  of  the  cases  and  will  continue  to 

be  an  element  of  ^e  cases^  _  '   ,    ,  ...  rv,ao 

What  I  aiii  suggesting  to  you  is  that  to  the  extent  that  relief  has 
included,  in  a^Hition  to  that,  race-conscious  or  sex-conscious  prefer- 
ential treatment  for  a  clSs  as  a  whole  withPiit  regard  to  whethCT 
those  members  had  been  disadvantaged,  that  that  is  the  area  in 

Which  we  are  taking  a  different  approach^   ^         .  . 

Mr  Hawkins.  Your  approach  is  the  same  approach  that  the  ncn 
as  well  as  the  poor  have  a' right  to  beg  on  the  strata.  Joa^^ 
saying  that  whites-and  blacks  are  going,  to^  equal,  bul  that_ there 
is  no  remedy  if  there  is  discriminatioh,  The^Governm^^^ 
going  to  be  on  the  side  of  the  individual  who  is  discnminated 
.  Igainst  unless  that  individual  has  the  means,  patience,  time  ^and 
the  freedom  to  complain  and  to  have  something  done  about  _  it  , 
The  people  who-  are  ordinarily  discriminated  against  are  tre- 
quehtly  without  the  actual  means  of  proving  discrimination.  If  the 
Government  is  not  Joihg  to  be  on  their  side  m  the  case,  then  you 
are  asking  for  the  impossible,  it  seems  to  hie. 
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rjust  regret  that  we  are  moving  in  the  .wrong  direction. 

I^t  jnej^ejda^^^   .^.^l^j^  - 

V  Mf.  REYNbiUDS.  Let  me  say  that  the  Government  is  oh  the^^de  of 
the  people  who  have  been  discriminated  against.  What  we  ^are 
concerned  about  is  the  practice  of  employing  reiief  where  discHm 
nation  is  met  with  discrimination  in  tdrms  of  tiying  to  cure  the  ill. 

I  think  that  our  vieW  is  that  that  is_s^pmMhiji&  t^ 
to  the  Constitution  an<d  to  title  VII,  and  we  don't  think  that  that 
kind  of  j?referential_  treatment  i|  in  the JaW-   _   , 

Mr.  Hawkins.  It  seems  that  you  are  abandoning  affirmative 
artibn  and  wipih^  it  off  the_b6bl^  as_a  weapon  to  be  used  w^ 
has-been  upheld  consistently  by  both  Republican  and  Democratic 
administrations.  I  thin k_ you  are  .embarking  on  a  new  cdur^e  and 
getting  way  out  into  waters  that  no  one  has  yet  been  .able^  to  show 
would  prove  satisfactpry  in  the  elin^^  It  iS 

a  protection  to  those  who  are  discriminating  and  we  have  not^had 
one  suggestion  _this_mbrm  of_  brie  single  change  in  tl^e  ad  minis- 
tration.'of  the  law  that  would  be  on  the  side«of  those  discriminated 
against.       _       " 

Consistently,  jevery  suggestion  that  has  been  made  has  been  to 
protect' those  who  might  discririima^  eithej  directly  or  indirectly. 

I  think  that  we  should  have  Jofne  balance.  There  ought  to  be 
sbmething^  that  jye  should  do  tq^imiate  of  the'  confusion  in 

the  law,  to  improve  the  systemN^e  certainly  should  eliminate 
sbme  of  the  paperwbrk.      i  x  •_  \ 

We  certainly  should  have  better  efficiency:  There  are  things  we 
cbuld  dp  to  helj^  the  business  ' 

it  seems  to  me  tfiat-what  we  are  doing  now  is  taking  away  all 
the  prbtectibris  ^om  those  who  are  being  discriminated  against 
without,  at  the  same  time,  adding  one  single  thing  which  is  going 
to  helj)  themT  iriclud^^^  the  agenqies  inves- 
tigating individual  complaints  of  discnminatidn.    __ 

^  The  individual  discrimindted  against  may  be  the  one  least  able 
to  afford  to  prove  that /he  or  she  has  been  discriminated  agairistf! 

Mrs.^ENWiCK.  May  l/ask  some  questions?  -  - . 

Mr.  Hawkins.  Mr§:  Fen\yick,  I  was  going  to  yield  tol  Mr,  Petri.  If 
he  car$s  to  yield  to^  you, -I  will  be  very  glad  to  recognize  you. 

Mr.  Petri.  I  yield  dnithe  basis  of  sex.     :  .  

Mrs.  Fen  WICK.  I  worked  very  closely  in  cases  of  discrimination  .in 
ray   State,   for  -^many   reasons,   being   chairman   pT  Gbvem 
Hughes' — Democratic  Governor  Hughes' — Committee  ori  Equal  Em- 
ployment Dppibrtum    ^    

What  I  fnnnH  wa^g;  t>rb;^^^^?rrTTM^  wnnld-Jiki>- to  ask  you  if^  it  will 
cbntinue— when  Jbm^  wrbte,  telephbried  or  spoke  t<)  me  about 
a  case  of  discrimination,  1  would  find  out  where  it  was  takiiig 
pl'sice;  if  it  was  a  section  of  the  cdmpaiiy  plant,  what  section;  if  it 
was  *  unfair  pay,  with  two  production  lines  that  were  abls^^ 
similar  but  paid  differently,  with  the  categories  divided  so  that-the 
white  males  would,  receive  the  high  wages  arid  the  bthers  wbuld  be 

iri  the  other  line.  _    _  . 

'  One  of  the  cases  resulted  in  _sbrn^^  iri  :back_  gay  to  the 

particular  people  working  on  that  second  line,  I  would  telefahone,- 
withbut  giving  tji^  pf  tjie*  employee  so  there  would  be  no 

question  of  any  danger  of  their  being  fired,  and  I  would  get  action 
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on  the  part  of  the  Department  to  move  in,  and  they  ^^ew  exactly 
where  to  look.  They  did  not  ask  for  toybody  because  J  did  npt  ©Y|  ^ 
them  the  name,  and  I  did  not  want,  anybody  to  get  fired  in  the 
course  of  this  would-be  benevolent  activity.   .     ^         ^    »  u«s 

That  was  very  successful.  Ctould  that  continue?  Suppdse  i  called 
and  say  one  of  my  constituents  has  been,  so  discriminated  against, 
and  I  say  I  don't  want  them  fired  so  I  can't  pve  you  the  name,  but 
would  you  please  inspect  such  and  such  a  line  ih  such  and  such  a 
d1&C6  section  _   _   '    _  '~  _   _  j' 

Mr!  REWNQijgi.  We  would  certainly  that  and  move 

as  vigorously  aa^ye  have  in  the  past.  ,         .  w,-* 

Mre  Fenwi^  So  ther&  would  be  no.  change  in  your  ability— 

Mr  REYNOaSTTo  go  aftdr  that  kind  of  discrimination  or  any 
similar  kind  of  discrimination  in  the  work  force.  I  thmk  that  is. 
probably  part  of  the  response  to  the  Ch£arman,.thrt  the  dr^ion 
does  holt  intend  to  back  off  in  its  responsibility  in  terms  of  going 
after  employment  disc'riminafiion, ,  We  intend  ^  to  go  after  _it;  we 
inteh'd  to  seek  as  full  a  remedy  as -we  ^  think^p  permissible  or 
appropriate  under  the  law;  and  we  will  not  back  dovm  frpm  that  at 

^Mrs.  Fenwick.  Would  you  still  have  the  power  tmde?  th^law  to 
require  the  pay  slip  ,  as  evidence  to  slww  linequal  pay  Tor^equal 
WOTk'  Would  you  still  have  the  power-t(rreqmre-thcee-bDok8? 

Mr.  Reynoijw.  Certainly  we  would  have  the^tbwer-td  do  it,  and 
we  would  proceed  to  do  that  without  hfeltation.  -  - 

Mrs.  Fenwick.  I  was  very  happy  to  see  your  «iea  a^ut  recru^ 
ment,  because  some  of  the  cdmpani^  in  ray  State  have  ujde^ 
moved  forward  and  brought  in.guidance  cqunselors  to  explain,  what 
jobs  are  open  in  these  particular  companies,  i  don  t  - think  that  is 

^'^f  tSiiik  a  ihixed  group  from  the  company  should  .go  intathf  high 
schools  .and,  for  example,  by  their  very  . co:me)sition  and  ^^^^  - 
stressing  race  or  sex  or  anything,  by  their  veryj:omposiko^^ow^ 
"I  am  a  nurse.  If  you  want,  to  be  a  nurse^oU  have  to  be  good  m 
this  subiect."  "I  am  a  doctor  and  jf  you  dpn't^bnish  up  on  chemis- 
try or  m'ath,  you  won't  get  into  medical  school'  ^One  is  black,  one  is 

^  Mr.^REYNoms.  i  agree  with  that.  There  is  certainly  room  for  that 

"'ffi^"  Fenwick.  These ;  employees  could  explain  what  sBUs  are 
needed  for  the  particular  position,  j'ram^  an  accOMM,  J^j^c^^^ 
driver"— whatever-  is  needed  for  the  particular  CKCupation  and  then 
by  the  composition  gf  the  group  that  comes  .from  the  company^ 
show  fair  employment  more  clearly  <^n,si."mg  quietly  m  some 
office  with  the  guidance  counselors.  That  is  g^,  but  it  is  not 
perfect.  It  is  less  insrir^ig  and  less  convincing,  than  a  team  to  go 
directly  into  the  schools.  .  .. 

:  Thank  you. 

Thank  you,  Mr.  Chairman.   ,     *  a  • 

Mr  Hawkins.  I  think  yoa  have  used  about  4  minutes  of  Mr. 
Petri's^iime.  if  Mr.  Petri  would  Ijke  to  iJse  some  of  his  own  time— 

,  Mr.  Petri.  I  have  one  or  two  questions.  •'  _l  ^ 

Do  you  i-ecall  how  mahyidifferent  categories  there  ^are  that  em-- 
plbyert  dr. others  are  supposed  to  keep  track. of,  that/they:  are 
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required  not  to  discriminate  against  or  that  they  give  preference 

to?  _r  undertand  it  is  25  or  26  different^  ^   ;  '_  .- 

Mr:  Reynolds.  I  am  not  sure  i  undeii.tand  your  qciestion; 
,  Mr.  Petri.  I  am  trying  to  get  a  reaction  to  the  Sears  case  I 
believe,  the?  employer  said, 

Could  you  please  set  some  priority  for  us  because  if  we  have  to  give  preference  to 
all  the  difTereht  categoric  that  are  referred  to  as  categoric,  it  adds  up  to  over  lOCT 
percent,  and  what  do  \ve  do  if  we  have  a.  series  of  applicants  who  ar^  from  different 
minority  groups,  which  ones  do  we  hire  first?    '  _  , 

Of  course,  the  courts  are  not  going  to  touch  it.  They  would  prefer 
that  the  Congress  or  the  administratioh  try  to  setl5riorities  or  else 
I  guess  they  leave  it  up  to  the  individual  company,  but  they  are  not 
going  to  help  them.  Is  that  aii  area  that  is  a  prqbl^  riot? 
:  Mr.  Reynolds.  I  am  not  sure  how  much  of  a  problem  area  it  is.  I 
t hin k  in  terms  of  t he  test imbriy  t his  mor riirig  t ha^t  o\i  r  view  would 
be  that  the  company  shouid  engage  in  nondiscriminatory  practices 
in  all  areas  and  it  wuld  j^  mcu^^  to  demon- 

strate that  it  is^  living  up  to  an  injunction  of  that  scope; 

We  would  ask  the  court  to  insist,  that  there  is_  rib  discriiriiriatbry 
conduct  in  any  of  the  company's  areas  of  employment: 

Mr.  ;Petri.  We  are  requir^,  I  thirik,  to  extend  _s^^^ 
groups  rariging  from  the  Aleuts  in  Alaska  to  veterans  and  so  on: 
Are  there  some  you  are  aware  of  that  do  jibt  receive  such  prbtec- 
tidri^that  we  should  extend  that  to?  ^re  there  ^  other  groups  that 
should  be  added?       '       ^  , 

Mr.  Reynolds.  Special  protectidri  iri  terms  of  what? 

Mr.  Petri.  In  terms  of  the  civil  rights  protection  we  are  talking 
abbut  here  this  rribrm   

Mr.  Reynolds.  I  think  that  the  protections  that  you  are  referring 
tb  relate  tb_  the— is  i^t  the  American  natives  arid  AlMt^ns?— thbs^^ 
as  I  understand,  are  the  subject  of  special  legislation  that  is  de- 
signed to  attend  to  special  cultural  arid  societal  ribrriis  bf  thbse 
particular  groups,  the  43nly  ones  I  am  aware  of: 

I  wbuld  not  suggest  legislatibri  tb  exp^  V 

Mr.  Petkl  Thank  y^u:  -  * 

Mr.  Hawkins.  Mr.  Washingtbn?_ 

Mr.  Washington.  Thank  you,  Mr:  Chairman.  ' 

Mr.  Re3m61ds,  I  find  your  testimony  Extremely  disturbing  arid 
also  perhaps  revealing.  It  is  disturbing  for  several  reasons.  First,Jt 
seems  to  me  to  lack  any  cbnceptibn  of  what  the  prbblem  is  all 
about.  Racism  is  a  factor;  sexism  is  a  factor.  They  are  part  of  the 
mainstream  of  Arnerican  life,  so  to  speak.  _  c  

I  am  reminded  of  a  situation  of  a  friend  of  mine  who  teaches' at 
the  .University  of  Chicago,  a  devotee  of  Milton  Freedman,  I  would 
say,  who  warited  to  buy  a  factory  and  reopen  it  in  a  small  town 
outside  of  Chicago.  :  :   

Iri  talking  with  the  officials  there  pursuant  to  making  arrange^- 
ihents  to  open  the  factory,  the  one  question  that  quite  a  few  of  the 
officials  asked  him  in'  a  rather  raspy:  manner  was,  "You  don't 
intend  to  hire  any  blacks  in  this  factory,  db  ybu?/'  rnaking  very 
clear  that  blacks  weren't  wanted.  It  was  a  shocking  experienc^^for 
my  friend^  but  one  which  I  arfi  glad  he  gbt  because  he  didn't  . 
Uriderstarid  that  racism  is  a  factor  of  American  life. 
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All  tfirbugh  your  presentation  i  could  not  detect  that  you^r|ally 
understand  this.  Blacks  did  not  create  the  problem;  w^^^^ 
create  the  problem;  it  was  thrust  upon  as.  What  has  happened  oyer 
She  re^t^  is  that  gongress,  the"  c6urts.  apd  the  Chief  Execu^^^^^^^ 
have  attempted  to  fphiOn  some  meager  tools^to  atjeast  put  the 
rmger  in  the  dike,  if  not  to  completely  resojye  the  problem.     .  . 

i  find  your  presentation  lacking  in  many  things  that  1  think  it 
should  carry.  For  example,  there  are  a  number  of  points_  in 
testimony  where  you  suggest  anterpretations  of  ^^Pt  title^  Vll 
cases  which  do  not  correctly  reflect  majbrity  ^opinions  of  the  c^ 
For  example,  you  ignore  the.  Supreme  ^ourt  s  opinion  .in  i^^r  v. 
Kaiser,  and  you  appear  to  be  relying  ph  Justice  Rehnqn^t  s  dssent. 

For  example^OU  say  that  numerical  and  stat^tical  foraiula  are 
unsound  as  a  matter  of  law.  mt  is;nOt  trufe^he  Court^^^ 
find  any  such  thing.  The-  Court  said,  title  VII  'does  ^t  forbid 
employers  and  unions  from  Mbpting  rac&^onscw^^^  affirmative 
action  Sans  to  eliminate  wnspicuous^specinc  racial  imbalance  in 
traditionally  segregated  job  categories. 

The  CbUrt  went  on  to  say. 

It  would  be  ironic  indeed  if  a  law  triggered  by  concerri.  over  ■■a<;|f',j,^"|"^^^^ 
intended  to  improve  the  lot  of  those  who  had  been  exclud««i  from  the  Americ^^^^ 
dreamt  long  were  to  institute  3  legtslatiyeLprohibition  |gainst  voluntary,  private, 
race<onsciouf  efforts  to  abolish  the  traditional^  patterns  of  racial  segregation  h.rmg. 

that  was  your  Court's  jwsLtibn.  Your  statement  that  sex-  and 
race-cdriscious  remedies  and  numerical  formulae  are  wrong  as  a 
matter  of  law  is  not  correct.  "   ^    .  . ,  ' 

You  may  not  lik&  that,  but  it  is  not  accurate. to  say  they  are 
prohibited  by  law.  I  hope  jrour  policy  has  not  been  based  on  a 
•  misihterjjretation  of  existing  case  law  in  this^rea.      ^  ^„,„v,.-t,sh 

I  want  to  make  it  clear  that  you  are  departing  from  estaTilished 
'case  law,  reversing  Federal  policy  in  this  area,  not  tecause  you 
have  S7b£ause  you  dpn't  ha^^e  to  as  a  flatter  of  law  but  becau|| 
you  want  tO.  That  is  the  way  I  read  it.  Do  you  want  to  respond  to 

*^^Mr  Reynolds.  I  guess  that  we  do  have  a  Mtof  a  disagreement. 

Mr.  Washington.  That  js  a  major  understatement.     ■      ^  .  .^.^^ 

Mr  Reynolds:  I  appreciate  that  the  situation  that  has  existed 
throughout  the  jyears  with  respect  to- the  uneven  and  unequal- 
t?e™tiient  of  blacks  is  not  a  product  of  the  blarks\malang  or  domg 
i  understand  that.  1  think  it  is  a  product  of  a  practice  that  ha^ 
existed  in  this  country  far  too  long,  where  Unlawful  discrimination 
based  on  race  has  been  tolerated:  ,  V  -  ;= 

I  think  that  we  are  turning  the  corner  and  this  country  is 
looking  to  address  that  problem  in  a  meaningful  way-    . 

To  me,  it  is  difficult  to  justify  addressing  a  problem  which^  is 
generated  by  Unlawful  discrimination^based  ^^^^."^^ 
criminatory  means  based  on  race,  t^o  not  beheve  that  two  civil 

wrongs  make  a  civil  right.  ^  

■      Mr.  Washington.  Isnlt  that  jUst  a  play^on  words?  ^  - 

Mr  Reynolds.  I  don't  believe  it  is  a  play  on  words.  I  think  it  is 
fundamental.  I  think  it  is  in  title  VIL  i  think  it  is  in  the  .Constitu- 
tion. I  bblieve  that  the  Weber  decision,  which  I.  agree  .is  a  yei^y 
narrow  decision:,  certainly  does  not  have  application  in  the  jpubhc 
sector  of  this  area  where,  of  cbUrse,  the  Departments  primary 
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responsibility  lies  it  arose  in  a  situation  in  the  private  sector  and  I 
wonder  whether  the  Cpurt  would  have  given  the  same  respdhse^i^ 
State  action  had  been_  involved,  it  was  very  careful  to  go  to  great 
length  to  say  they  were  hot  looking  at  that  separate  question,  if 
there  had  been  a  constitutjional  aspect  to  it. 
I  don't  believe  it  is  a  play  on  words.__  _  _ 

Mr.  Washington.  In  the  Kaiser" esse  it  was  called  voluntary, 
voluntary  in  the  sense  they  did  it  without  necessarily  a  court 
order,  but  not  voluntary  in  the  sense  that  the  pressure  of  a  possible 
suit  was  pending.  So  they  voluntarily  got  but  ahead  of  the  oper- 
ation arid  decided  to  cleari  Up  their  act. 

Your  posture,  it  seems  to  me,  will  destroy -the  basis  for  future 
voluntary -decisidris  that  ydii  seefri  td  thirik  you  want. 

Mr.  REYNOtDS.  I  think  future  voluntary  action  of  that  sort  is 
certainly  "to  be  encduraged-as-l<^^^  ridt  premised  dri  a  notion 

of  providing  a  preference  to  nonvictims  of  discrimination  based 
solely  on  their -race  or  their  se^     theii^  naticmal  drig^^^^ 
-  Mr:  Washington;  You  coined  a  phrase,  "nonvictims"  by  which, 
first  of  all,  you  are  charting  a  hew  path.  This  cdrtc 
throughout  your  testimony.  Yet  the  whole  point  of  discrimination 
is  that  it  operates  against  groups,  hot  individuals^^ 
a  woman  is  discriminated  againjst;  not  becaiifee  tliey  are  individuals 
but  because  they  are  rriembers  of  a  group.  That  is  the  whole  point 
df  affirmative  actiori,  goals  and  timetables,  back  pay,  and  so  forth: 
That  is  the  whole  point,  that  an  individual  suffers  because  he  or 
she  is  a  member  df  a  gfdUjp. 

So,  the  concept  of  "nonvictim**  sort  of  escapes  me.  You  cite 
bistpry^  the  Recdristriict idri  peridd.  YdU  had  better  read  a  little 
closer  because  the  analogy  is  so  close  it  frightens  the  heck  but  of 
Etie.  The  same  charade  that  ^^^^^  wen*  through  m  the  Recd^^ 
era,  we  ar^  going  through 'now,  with,  for  example,  pulling  back  on 
support  of  the  ybting  Rights  Act  and  div' l_aws_  an^^ 
signed  to  encourage  ^blacks  as  freed  men  getting  jobs.  The  analogy 
is  sd  close  it  is  frightening.         ^   _    

Your  concept  of  nonvictirtis  escapes  me^  There  is  no  such  thing, 
sir.  If  you  are  a  member  of  a  class  in  this  cbuntry,^  or  of  a  race  in 
this  couritry,;  then  you  bear  the  burden  of  a  certain  onus  place  d 
upon  that  race  by  the  dominant  society.  It  is  a  fact  of  life.  Your 
preseritatidri  igndres  that  coinpletely.  If  you  say  that  the  redress  or 
the  relief  should  be  individually  focused,  you  are  getting  away  from 
the  eritire  prdblem.  Is  that  purposeful? 

Mr.  Reynolds.  I  guess  I  ddn*t  agree  with  yjur  cohclu&ib_n_that 
ydu  came  to.  I  am  addressing  the  law  enforcement  responsibility 
under  title  VII.  That  law  enforcement  responsibility  said  that  you 
ferret  out  arid  target  discriminatdry  practices  by  employers  against 
employees  in  the  work  force.  By  any  conceivable  reading  of  the 
legislative  histdry,  it  is  clear  that  was  not  -intended  to  foster  or 
encourage  class  relief  that  ^ypuld  provide  preferences  to  people  who 
had  ridt  beeri  diisadvaritaged  by  the  particular  employer's  practice 
based  solely  on  their  race,  sex,  or  natidrial  origin. 

What  I  am  suggesting  to  you  is  that  the  enforcement  arm  ^qf  the 
administration  is  going  to  proceed' to  pursued  vigorously  title  VII 
empldymerit  cases  of  discrimination  and  that  the  r~^^.ef  we  are 
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going  to  afford  is  the  relief  that  I  believe  is  conteSplated  fully  by 

the  statute,  its  language  and  its  history.    _    _ 

•  Mr.  Washington.  You  are  summarily  abolishmg  a  whole  body  ot 
regulations  and.  rules  from  EEOe  without  consulMtion  with  Con-, 
gt-ess,  without  any  consideratron  of  the  agency  itse  f.  You^are  abol- 
ishing rules  arid  regulations  and  takmg  over,  lock,  stock  and 

barrelr^he  whole  EEO  operation^   -        ^  ,  , 

Mr.  Reynolds.  I  think  we  ought  to  be  careful  about  exactly  what 

I  am  saying  and  what  I  have  addressed  tbday.  .  - 

There  is  a  body  of  rules  and  regulations  .that^h^  bee^  ^^"^K 
gated  under  Executive  order-I  believe  it  is  11246.  That  body  of 
rules  and  regulations  does  in  some  respects  mcorporate  s^ifiQ 
procedures  that  go  to  the  affirmative  action  area. 'me  enforre 
of  that  body  of  law,  if  ydU  will,  is  something  that  is  separate  from 

title  VII  enforcement.  -    ^  n.^ 

As  you  are  aware,  those  rules  and  regulations  are  part  of  the 
review  process  that  the  Vice  President's  task  force  is  now  under- 

'^I  hive  riot  addressed  in  this  testimony  that  olher  area  which  I 
think  is  certainly  a  legislative  matter  and  an  appropnate  topic  _of 
discussion,  but  I  believe  it  is  not  within  the ^  framework  of  the 
testimony  i  gave  today  that  wp  addre^mg  the  Depart^^^^ 
Justice's  enforcement  responsibility  under  the  law  and  under  title 
-~VII  and  similar  statutes.   . 

Mr.  HAWkiNs^Wduld  the  gentleman  yield  on  that  point.' 

Mr.  Washington.  Yes.    .       i.    i.u  *■ 

Mr  Hawkins.  Your  response  seems  to  mdicate  that  you  are 
speaking  with  reference  to  title  VII,  yet  your  case  and^your  refer- 
e^^es  are  primarily  to  private  employment,  in  view  *e  fact  th^t 
title  VII,  Justice  Department  jurisdiction  applies  to  State  and  local 
governments  as  opposed  to  plrivate  employment,  are  you  _a^^^ 
ine  the  position  of  the  administration  with  respect  to  title_  Vll,^,or 
merely  to  that  part  of  title  VH  which  applies  only  to  the  jurisdic- 
tion of  the  Department  of  Justice?  Recause^you  s|em  to  be  ^ymg 
,  that  this  is  a  change  in  policy  for  all  title  VII  enforcement,  which 
would  inlclude  private  employment.  ,  .  -i 

Mr,  Reynoeds.  Mr.  Chairman,  let  irie  try  to  explain  it. 
.   Mr.  HAwkiNS.  Which  is  it?  ^    i.-  i.  -   i  I, 

Mr.  Reynoeds.  The  c^es  that  are.  cited  which  i^iate_to  ^nvate 
employnient  are  cases  that  were  brought  before  tke  1972  amend- 
meiit  to  title  VII.  Prior  to  that  time  the  Federal  Governm^^^ 
enforcing  private  discrimination,  in  the  1972  amendment,  the  State 
ani  loc^  enforcement  responsibility  was  giygn  to  th^^ 
of  Justice  and  private  responsibility  was  g^Ven  to  JEpC.  1  thuik 
that  those  cases  demonstrato^M  dP  other  «^es;Jh^  'he  standard 
of  title  VII  applies  equally ,to  private  and  public  emplpy^ra.  _ 

Mv  feeling  is  that  that  standard  of  enfbrceraent^should  be  _one 
that  the  Gbverritiient  should  apply  on  an'ev^nh_anded_  basis^nce 
we  speak  with  one  voice  mth  respect  to  the  title  VH  q^^^^ 

Mr  Hawkins.  There  are  two  things  about  that  which  disturb  me. 
One  are  you  speaking  for  the  EqUid  Employment  Opportunity 
Com'missioL  or  Should  this  committee  have  that.  conLmission  come 
before  it  and  speak  for  itself;  Two,  are  ydu  speaking  merely  for  the 
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Department  of  Justice  enfdrc^^  of  title  VII  which 

relates  only  to  State  and  local  gbvernnients? 

If  you  _are_  _si>eakirig  for  _the3rpMer  aspect>  then  obviously  what 
you  are  suggesting  to  us  this  morning  is  a  much  broader  change  in 
policy  than  any  th^t^^^^^^  • 

f^ertainly,  systemic  discrimination,  for  example,  and  action  on  a 
group  basis,  have  both  been  greatly,  supported  by  court  decisions: 
The  body  of  th^4aw  applies  very  strongly  in  that  direction,  but  ^ou 
seem  to  be  chahgihjg  aU  ^*'e  changing  not  o^nly  yg^ 
own  jurisdiction  but  also  anticipating  that  eventually  the  Depart^ 
ment  of  Justice  is  going  to  be  enforcing  all  the  civil  rights  laws 
with  respect  to  discrimination,  then  certainly  this  is  more  bmiridus 
than  what  we  even  feel  this  morning— — 
 Mr.  Reynolds,  i  am  not  suggesting  the  latter.    

^F.  Hawkins.  That  is  being  discussed,  incidentally,  in  the  closet, 
not  publicly,  but  certainly  I  think  it  is  even  more  pminpus..   

My  specific  question  is,  are  you  covering  the  policy  with  respect 
to  title  VII  or  .only  with  respect  to  that  part  of  title  VII  which 
relates  to  your  own  jurisdiction?  _     _  _  _ 

Mr.  Reynolds.  I  am'  speaking, today  about  the  Department  of 
■>  Justice's  enforcement  responsibility  under  title  VII  and'those  simi- 
lar statutes. 

Mr.  Hawkins.,  And  not  EEOCr 

Mr.  REY.NdLbs.  I  would  sug&est  it  woMd 
the  EquarEmployment  Opportunity  Commission  appear  before  you. 
toiestify.  __  '  _        ._   __  

Mr.  Hawkins.  We  hope  they  will  respond  a  lot  faster  than  they 
have  so  far  to  the  request  to  appear,  in  ariy  event.  

Mr.  Washington:  Is  it  nOt  EEOC's  responsibility  to  set  Govern- 
ment-wide policy  in  this  area?   _ 

Mr.  Reynolds.  The  EEOC  has  responsibility,  to.  review,  as  I  un- 
derstand it,  the  rujes  and  regulations^  its  Executive  orde^^ 
the  area  of  civil  rights:  I  believe  that  it  has  a  coordination  responsi- 
^bility  in  that  regard.  

Mr.  Washington.  Coordinating  authority? 

Mr.  Reynolds.  Yes,  with  regard  to  the  Executive  order,  as  I 
understand  it:  _      _  _ 

Mr,  Washlngton.  One  final  CLuestioh:  I  am  not  sure  what  you  are 
really  saying,  Mr:  Reynolds,  in  terms  of  enforcement  policy.  For 
example,  will  the  Department  of  Justice  no  longer  .bring  class 
action  suits?         --  *  _ 

Mr.  Reynolds.  My  Uriderstariding  is  that  the  suits  that  we  bring 
are  pattern  and  practices,  and  we  certainly  would  continue  to  bring 
pattern  arid  practices.  That  is  the  nature  of  the  suit,  i  believe. 

Mr.  Washington.  If  a  suit  were  brbugHt  against  a  j)plice  depart- 
merit  which  sad  historically  discriminated,  would  yoii  object  to  a 
remedy  aimed  at  acceleratingLthe_  integration^  miriority 
candidates  into  that  police  department?  Would  you  object  to  such  a 
remedy?  i 

Mr,  Reynolds:  I  would  feel  it  inappropriate  to  have  a  remedy  if 
an  acceleraUpn„  w^  more  thari  race  or  sex: 

Mr:  Washington.  I  yield  at  this  time^  ^ 
Mr.  Hawkins.  Mr.  DeNardis? 
Mr.  DeNardis.  Thank  you,  Mr.  Chairman. 


i  think  we  are  moving  back  aiid  forth  here  from  Executive  ordere 
to  provisions  of  the  statute  «nd  the  sime  Ja^  does  not  prevrnt- 
across  these  different  jirOvlsiOns.  But  in.  the  spirit  of  your  presejita- 
tiOri,  which  is  really  sort  of  a  philosoRhical  bpis  for  the  admims- 
tration's  interpretation  of  affirmative  action,  let  me  ask  this  ques- 
tion. On  page  5  you  say  thatj 

AfTirmative  action  means  difrerent^thjn^  to  .difTerent  ^ple.-rahging  from  smpte 
diliience  in  insuring  against  discrimination  to  conscious  favoritism  of  persons  of  one 


race  or  sex. 


Affirmative  actiOh  may  mean  different  things  to^different  j^ple, 
but  affirmative  action  means  to  those  Of  Us^in  Goyernmfent,^and 
where  Gdverhmerit  rules~und  regulations  are  applied,^  spmething 
that  is  decidedly  not  the  first  intermretatiOh,  which  is  nev^  pa^ive 
but  rather  ah  active  policy  of  pursuit.  That  iS  what  affirmative 
action  legally  ,and  philosophically:  means,  at  least  wh^^^^  tias 
meant  to  me' in  the  years  I  have  been  in  the  State  senate  ajid  now 
as  I  view  it  from  this  perspective,  a  policy  of  active  pursuit- m 

^'ln°^me"reasonable  way  ^e  see  a  reflection  _of  the  community 

'^Twfiit'to  know,  as  ^ou  are  trying  to  recast  your  interpretation 
here,  what  level  of  activity  you  see,  because  it  has  never  been  a 
passive  policy.  Affirmative  actiOri  moves  beyoiui-  R^mty  to  specif- 
ic activity.  We  may  disagree  as  to  what  level  of  activity  ought-to_  be 
pursued.  I  just  want  to  get  a  fix  on  where  you  see  that  ^activity. 

Mr^  Reynolds.  J  see  that -activity  focused  principally  at  the  re- 
"cruitinejil  btageT)f  the  process. 

Mr.  DeNardis.  Eecrvtitment  goals?  

Mr.  Reynolds.  In  terms  of  seeking  to  reach  those  communities 
that  have  not  been  reached  and  to  have  a  more  intense  effort  ^ 
appro^hing  minority  groups  br  those  people  who^have  not  m  ^he 
past  been  Ipproached  io  order  to  bring  them  into  the  applicant 

would  think  in  that  area  the  active  effort,  would-be  something 
that  would_b^  encouraged  and  appropriate  as  part  of  the  rejiet  tnac 

^°Mr  ^DeNaRDIs^ '  I  think  that  should  be  mde  clear,  ^ethe^^ 
agree  with  that  or  not,  you  are  still  talking  about  an  active  polwy. 
It  may  hOf^be  as  active  as  some  people,^ including  myself,. 5yould 
like  but  you  are  not  talking  aboyt  sitting  backhand  respr-'-ling  pr 
reacting  to  a  particular  wrong  as  it  develops?  You  do  contemplate 

^  Mr '^SfcTNOED^f  think  th'atis  right.  I  think  that  we  would  expect 
that  if  the  recruitment  effort  were  conducted  in  aa  active  way  and 
that  there  was,  the  absence  of  discrimination,  that  the  hirmg  dy  tne 
employer  commensurate  with  the  racial  com^position  of  the  appli- 
cant po5l  should  reflect  that  composition,  and  it  would,  it  seems  to 
me  '  provide  also  a  better  ability,  in  the  event  that  it  doesn  t,  to 
identify  those  individuals  who  have  been  victimized  by  a  continued 
discriminatory  course  of  action,  and  then  to  provide  them  the 
redress  that  we  believe  they  are  entit^d  to:.  i^,  9 

;  Mr  DeNardis.  And  then  in  fact  there  would  be  a  quota  plan  ^ 
Mr  Reynolds.  No;  I  don't  believe  there  would  be  a  quptp  plan.  1 
think  any  individual  who  demonstrates 'that  he  or  she  has  been 


.  discrimiriated  agaig^  and  injured  by  discrimination_  is  entitled  to 
be  put  in  a  positioft  that  thatiindividual  would  l^ave  attained  and 
would  have  teen  in  b^^  V 
Mr.  &:NARDis;iyield  back,  Mr.  ehairihan.  \ 

Mr.-  HAWkiNS,  Mr.  Clay?  1  ^   \  — ^ 

Mr:  CtAV.  Thank  you,  Mr.  Chairman.  !v 
That  individual  who  ericouhtered  discnm  just 
spoke  of,  is  it  individual  discrimination  or  group  discrimination? 
When  you  talk  about  remedies  for  individuals^  are_^^ 
talking  about  individuals  who  have  been  discriminated  against,  or 
are  we  talking  about  groups  of  people  who  have  traditiohilly  been 
discriminated  against? 

Mr:  REYNdtDs.  About  individuals  who  have  been  discriminated 
against,  ■_ 

Mr:  Clay:  Because  of  what? 

Mr.  Reynolds.  Because  the  employer  has  purs^iied  a  prac^^^ 
excluding  those,  individuals  from  his  work  force  based  on  personal 

"characteristics  such  as  race  or  sex  or  ethnic  origin.  

\  Mr^  Clay.  So,  we  are  really  talking  about  groups?  It  would  fit  in 
^  thejdefinition  you  just  gave  this  committee? 

Mr.  ReVnouis.  I  would  certainly  include  any  arid  all  people  who 
had  suffered  as  k  result  of  that  discriniiriatory  practice.  If  that  is 
more  than  one ^  person— I  don't  :&roup  is  two. 

Mr.  Clay.  Why  should,  the  remedy  have  to  be  individual  if  dis- 
crimination is  against  a  group?  ^   „     

Mr.  Reynolds.  I  think  th^  remedy  should  fit  the  wrong^  The 
individual  who  has  been  disadvantaged  is  entitled  to  be  ^ut  back  to 
the  place  where^  hb^  d^  she  would jfiiay^  ^orCt 
-subscribe  to  is  taking  a  group  of  peopile  who  also  are  in  that  same 
miridrity  class,  who  were  riot  discriminated  against  or  denied  tl>e 
opportunity  to  work  for  this  particular  employer,  and  by  a  prefer- 
ential afiirmative  action  plari  allow  them  benefited  at  the 
expense  of  others  who  have  done  no  wrong  who  are  in  the  work 
force.  "   J  

Mn  Clay^  You  just  said  if  the  company  had  policies  and  practices 
which  discriminated,  you  would  deal  on  ari  iridividual  basis  to 
rerifiedy  those  individuals  who  had  been  discriminated  against? 

Mr:  Reynolds:  And  enjoin  that  discriminatbry  practice  frbhfi  cbri- 
tinuirig.   _           V     ~ 

Mr:  Clay: -At  the  same  time  you  are  abandoning  the  whole 
concept  of  affirmative  action  arid  ^qu  refers  to  M  Pl^ferential 
treatment?  Explain  ta  me  how,  when  racism  has  become  institii- 
tibnalized,  sexisrii  has  become  iristitutibrialized^  in  a  com 
a  system,  in  a  society,  in  a  govermnent,  you  deal  with  it  unleS  you 
deal  with  it  at  the  institutional  level  in  terriis  of  charig^^^ 
those  thirigs  that  have  prohibited  people,  because  of  tl^e  definitions 
you  gave,  from  getting  emplo3rment,  unless  you  take  some  afJirma- 
ti ve  action?  If  you  don't  move  to  change  that  institutionalized 
racism^how  js  it  ever  changed?  Voluntarily?  On  its  own,  or  what? 
'   Mr.  Reynolds.  I  believe  it  changes  fep^^  redre^  wrong  to 

the  individual  and  by-  ending  the  discriminatory  conduct  so  that  it 
does  not  cdntiniie  iri  the  future. 
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As  an  element  of  that,  'if  the  employer  engages  in.  4°''^.,f  ^|^f 
and  widespread  recruitment  activities,  in  that  way  that  will  assist 
in  remedying,  as  you  call  it,  institutionalized  discrimination.  - 

Mr^cdv  if  racism  is  pe^asive,  and  I  thinfe  ;e^^ldence  indicates 
that  it  is  in  this  country,  tell  me  which  individuals^ you  are  goinj 
after  or  ypti  intend  to  go  after,  who  are  discriminated  against 
because  of  race  and  sex?'    _  _   ,    ,      ,    .   j — • 

Mr.  Reynolds.  I  think  you  go  after  ar.ybody  who  is  discriminat- 
ing against  people  because  of  race  and  sex. 
■  Mr.  Clay.  Whom  are  you  going  after?  ,  -  j„ 

Mr  -Reynolds,  i  think  you  are^oing  softer  any  and  aliempioyers 
who  have  a  pattern  and  practice  of  discrimination,  That  is  the 
diarge  that  we  have  under- title  VIL  I  :don''t  think  we  can  .be,  if  I 
may  use  the  word,  discriminating,  with  respect  to  the  employers 
Uiat  fit  in  that  category.  We  will  pursue  that  charge  under  title 
Vii  andgo  after  all  those  employers.  „  „         ,  , 

Mr.  CyvY.  Whom  have  you  gone  after  so  far?  HdW  long  have  you 
been  in  the  office?    .    „        ^,   ^  * 

Mr.  Reynolds.  I  have  only  been  in  2  months,  CpngressmM,.  As  1 
stated  at  the  outset  of  myjtestimOnjr,  there  are  a  "uinber  of  in^ia^ 
tives  that  we  Tiave  taken  and  are  taking  and  there  will  be  a 
number  more  that  we  plan  to  take.  We  will  continue  to  pursue  this 
area  as  a  highjiridrity  area  ofthe  Givil  Rights  Division.   ^ 

Mr  Clay  Can  you  be  specific  about  whom  ypu.are  getting^ready 
to  go'  after?  Somebody  has  got  to  be  discriminating  if  discrimina- 

-^rTRETO?LDl'.  r  understand  that,  biS  it  would  be  inap£rppriate 
for  me  at  this  juncture  to  give  testimony  oh  specific  investigations 
anderway  or  specific  cases.  .      .        ^.^^  : 

Mr  Clay.  I  believe  if  1  phrased  the  questjon  m  a  different 
manner  you  probably  wpuld  very  wilUngly-tell  me  who  is  guilty  ot 
reverse  discrimination,  would  you  not?         -  t= 

Mr.  EtE^NOtDS.  I  am  sorry.  What  was  your  question/' 

Mr  Clay.  If  I  phrased  the  question  in  a  different  manner,  you 
would  probably  very  ;willingly  tell  rne  ^who  is  0%fj^''W 
discriinination,  because  you  would,  probably  say  the  Cityr  of  Wash- 
ington, D.e^,  in  its  lottery  System  ^  hire  pohcpnxen  ^or^^^^^^ 
would  be  in  violatiph  of  the  law.  i  would  imafeiie  that  you  would 
say  that  after  rea^g  your  testiinony  here  on  jshat  you^^  as 
"preferential  hiring."  Even  though -^ou  said  you  were  not  foing  to 
use  the  convenient,  coined  phrases  in  your  statement,  it  is  liliea 
with  those  cbnVeniettt,  coined  phrases.  j-     -^-  tw^r.^ 

Could  you  tell  me  who  is  guilty  Pf  reverse  discrimination  theil. 

Mi-.  Reynolds.  I  cannot  give  you  a  different  answer  and  wouW 
not  eive  you  a  different  answer.  It  seems  to  me  that^it  is  inappro- 
priate to  be  discussing  litigatiSn,  whether  it  relates  to  discrimma- 
tton  or,  as  you  term  it,  race  discrirninatiori.  We  do  not  dis^^ 
investigations  that  are  underway  or  cases  that  are  uriderway,  and  I 
think  it  would  be  inappropriate  for  us  to  engage  in  that  kind  ot 

'^^Mrf  'CLAY.  What  is  the  logic  of  your  Pffering^sex/colorblind  reme- 
dies to  address  sex/colof -conscious  discrimination? 
Mr.  Reynolds.  What  is  the  logic?  ' 
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Mr.  CiJVY^  What  is  your  logic  m  offering  sex/colorblind— arid  ! 
am  quoting— remedies  to  address  sex /color-conscious  discrimina- 
tion?   _        -      -  .  :    ^  •  

For  example^  if  underutilizaUon  is  a  problem,  how  can  -  your 
remedy  be  corrective  and,  if  corrective,  how  can  it  not  be  preferen- 
tial if  you  are  going  to  correct  it?  , 

Mr:  FCEYNonDs:  Underutilization  or  underrepresjentatipn  is_a  cpn- 
cept  included  in  a  riUmbef  of  regulations  of  different  agencies 
under  the  Executive  order.  There  are  many  procedures  that  are 
psbcia ted  with  that  cdricept  and  how  that  then  works  itself  out  in 
the  work  force.  That  really  is  an  area  that  is  removed  _frbm  the 
title_VII  enforcement  area  that  I  have  been  discussing  today :_ 

Mr.  (EraY.  Tell  me  how  colorblind  remedies  which  you  are  pffer- 
in^  db  anything  to  halt  the  unfair  advantage  which  white  individ- 
uals gain  over  minorities  solely  by  virtue  of  their  race  when  dis- 
crimiriatidh  ^curs?  _   _  _     1  _  ». 

Mr.  REYNoiiis.  I  t^ink  that  what  this  _remedLa_l  j:elie^ 
does  is  directly  address  the  problem  oreraployment  discrimination. 
!t  provides  a  remedy  to  end  that  discriminatibri  in  the  wo^ 
It  does  provide  full  relief  for  those  individuals  who  can  demon- 
strate they  have  been  injured  by  it.  __  __  

What  it  does  not  do  is  meet  that  kind  of  discrimination  with 
discrimination.  That  is  ^yha_tJ  I  said  a  rium^  my 
testimbhy  in  response  to  questions:  i  think  that  what  everybody  is 
intent  on  removing  is  discriminatory  cohducj:  ba^^^ 
it  is  iriapjpropriate  to  discuss  relief  or  discussr-the  eradication  of 
that  evil  by  relying  pn_the_same_kind_bf  disdrimi- 
riatbry  conduct  that  fostered  the  problem  in  the  first  place. 

Mr.  Clay.  So  you  say  that  ybu_|hbuld  hbt  meet  discrimination 
with  discrimination?  In  other  words,  are  you  saying  that  by  equal- 
izing present  discriihinatibh  that  you  are  addressing  past  discrimi- 
nation?^ 

Mr.  Reynolds,  i  thirik  that  prbbably  at^  of  the  disagree- 
ment that  we  have  is  the  extent  to  which  the  sins  of  past  genera- 
tions are  a  proper  topic  relief  in  a  single  court  case,  I^am 
suggesting  to  you  that  it  is  not  the  intent  of  the  law  ndr,^I_thirikj 
the  purpose  of  the  Qbrist^^  court  case  to  go 
back  and  cure  all  the  evils  of  past  gerieraticAis.  _  

I  think_tha_t  what  we  are  about  is  takir^  each  of  the  cases  that 
involve  employment  discrimination  and  redressing,  the  iniurxt^ 
has  resulted  from  thbse  cases  to  the  fullest  and  best  meaiK  that  we 
are  capable  of  doing  consistent  with  the  fundame^ntal  p^^^^ 
the  Cbristitutibri  bf  equal  employment  opportunity,  which  is  also 
embedded  in  both  the  language  and  in  the  legislative  history  of 
title  VII.  -  .  . 

Mr.  Clay.  The  Constitution  ypu  speakj)f  had^^m  in  it 
and  you  pointed  them  out  in  your  testimony,  as  I  ^ead  abdut  the 
free  persons. for_ purposes  bf  appbrtibriihg  arid  taxes,  human  bond- 
age,^  denying  women  the  right  to  vote  by  definition  bf  whb  was 
qualified.    __  __  _  1     _     _    ^  ,  

Now,  when  they  got  around  to  try  to  cprrect  sbme  bf^ 
inequities^  did  they  say  that  we  have  to  do  it  on  a  case-by-ca^  basis 
individually,  or  did  the  13th,  14th  and  15th  amendment 
the  prbbleiri  bf  gfoups?  I  guess  the  22d  or  whatever,  the  women's 
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voting  rights  amaiidment,  did  say  each  woSin  had  to  do  it;  or  did 
they  address  the  problem  as  a  group?    ^  „  s  t  fv,^*sir 

Mr.  Reynolds.  I  think  they  addressed  them  as  groups.  I  think 
the  appropriate  course  for  one  to  take  in  the  event  you  are  going  to 
try  to  achieve  some  kind  of  group  or  class -remedy  to  a  problem  is 
through  either  the  legislative  or  the  constitutional  route,  it  is  not 
appropriate,  in  my  view,  for  the  courts  to  be  providing  that  role  or 
performing  that  function,  thp  the  courts  are_suppo^^  enforce 
the  statute,  which  in  this  case  is  essentially  title  m  and  ^ 
eradicate  the  employment  discrimination  existing  m  the  work  Jorce 

of  a  particUlr  employer.      "  .-  —  —  ,  ,  

^  •  Mre.  Fenwick.  I  would  agree  with  you  that,  if  you  are  looking  for  . 
class  relief,  there  are  other  places  that;it  is  more  appropriate  to 
turn  to  in  order  to  effectuate  that  kind  oFTelief.-  ^        ^  * 

Mr  Clay.  As  I  understand  what  is  going  on  here,^  it  is  not  the 
courts;  it  is  the  Assistant  Attorney  General  who  is  remterpretmg 
what  the  law  is.  You  are  coming  in  here  and  saying,  m  a  sense, 
that  itJs  against,  the  law  for  you  to  take  affirmative  action  tP 
eradicate  all  the  discrimination  tiux  is  taking  place  ih  this  country. 
Isthatbasicallywhat^oU  are  saying?.  ^.     .  ^ 

Mr  Reynolds;  To  the  extent  tl^at  afFirmative  Mtiqn  incorpo^ 
a  concept  of  race-cchscious  Or  sex-conscious  preferentiaLtreatmei?t 
for  a  cl^ss  of  per  3ie  who  are  not  those  thai  C£u-  demonstrate  tte^^^ 
part  of  the  group'  that  was  victimized  by  the  particuar  discrimma- 

^^°^r.  Glay^  I^n'our  opinio"  ^^^^t  the  extension  of  the  rights  of 
one  group  treads  on  the  rights  of  another^gUp?  ^        .  _ 

Mr  Reynolds.  I  don't  think  it  necessarily  needs  to  do  that,^  no. 
My  contention  would  be  that  in  extemng  the  nghte  of  one  gro^ 
we  should  be  careful  and.be  terribly  attentive  that  it  not  tread  on 
the  rights  of  another  group. 

Mr.  Clay.  Thank ^bU.  .  ,  ,     j     i    a  = 

Jsir  Hawkins:  May  I  ask  you  this  question:  Did  I  understrnid,  in 
reply' to  Mr.  Clay,  that  you  said  ♦^hat  the  administration  policy  is 
not  to  address  the  effects  of  past  discrimination?  -  ,   , 

Mr.  ReyNQLds.:I  don't  believe  I  said  that.  I  said  we  would  pursue 
as  vigorously  in  our  enforcement  arear—-     ,     ^ „•  •  u«<. 

Mr  HAWkiNS.  would  you  simply  clarify  by  ^^m&  us  m  what 
instance  or  under  what  conditions  you  would  redress  the  effects  ot 

bast  discrimination?  „      i  j. — ■    ■    i.'  ^  ui, 

Mr:  Reynolds:  You  addr^^e  effects  of  past  discrimma^^^ 

using  the  three^pronged  reSoelii  formula  that  I  have  set  forth  On 

page  16  of  my  testimony.        _  ,  „ 

Mr.  Hawkins.  That  is  the  first  full  paragraph.' 
Mr.  Reynolds.  That  is  right. 

of  (l)^ific  amnnative  relief  to  identifiable  vicfiins  of  discnminatLon;  r2^increa^ 
ficmiuSnt  effoS^aimed  at  the  group  lifevibUsly  disadvantaSd^and  3)  color-bli^d 
S^  weiri^^x-n?ut«?  nondiscnSiha^^^^  future  hiring  a^^T  promotion  practices. 

Mr.  Hawkins,  tet  me  quote  you  from  a  statement^made  by 
James  E.  Jones,  professor  bf  law  at  the  University  of  Wgconsin, 
which  I  think  describes  the  admirxistration's  approach:  He  says. 

Acceptance  by  th^courts  or  other  gove^^^^ 
aiscrimination  puts  the  country  in  an  impossible  position.  The  only  feasible  way  to 
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remedy  the  underpurticipation  of  some  groups  (tha^is,  in  empToyriieht)  davise 
prg^jrams  specifically  aimed  at  the  members  of  these  ^?i'<>u|^:  For  example,  if  under- 
atiliziUion  of  women  ur  bJacks  ia  a  problem,  it  v/buld  be  patently  idiotic  to  craft  a 
.  remedial  program  that  ignored  sex  or  race.  -  - 

It  seems  to  me  that  is  exactly,  what  you  are  tellirig  us,  accept 
something  that  is  patently  idfibtic;  ignbring  the  fact  of  the  discf  imi- 
natipn  haviriig^  been  based  on  sex  or  race*  that  in  fashioning ^the 
remedy  you  are  going  to  ignore  it?         __    . 

Mr.  Reynolds.  Mr.  Chairman,  you  do  have  an  advantage  over 

me,  t  have  not  seen  the  statement.   ^       _  ^  _ 

_Mr.  Hawkins.  I  will  be  very  glad  to  give^you  the  statement, 
because  I  think  that  there  were  some  other  AxceU^^^ 
made,  arid  cases  ci^  place  reverse  discrimipation,  to 

usathat  term,  in  an  impossible  positiori,  *    

_  What  ^bu  are  saying,  in  effect,  to  individuals  who  have  been 
discriminated  against,  is  that  you  are  not  going  tb\g^^ 
advantage  but  merely' use  the  same  method  to  discriminate  against 
-.them,  to  rembve  that  discrimination  and  not  treat  Uiem  as  a^bup 
wheri  they^  haye  b^eri  discf imiriated  against^  a  group,  thaX  it  is 
wrong  to  do  so.  Is  it  in  a  sense  reverse,  in_  that:  ybu  a^e^ 
for  a  desirable  cbnstitutidrial  end  and  that  becomes  bad,  but  you 
ignore  the  fact  that  that  is  the  basis  bri  which  they  have  been 
discriminated  against.  _  _  j  • 

So,  in  a  sense,  the  term  "reverse  discririiiriatiori'  used  in  its 
purest  sense  is  riotjgenerally  understood. 

I  will  be^-very  glad  to  supply  you  with  a  copy  of  the  entire 
statement.  If  you  care  to  make  any  fur^^^^^  comment  at  this  point, 
we  will  be  very  glad  ta  accommodate  you.  _  i   >   _ 

I  think,  that  all  the  .  members'  or  the  committee  have  had  an 
opportunity:-    '     -  I 

Are  there  further  questibris?       •  ^    ^  ' 
'    Mr:  Washington.  Mr.  Reynolds,  isn't  the  bpttbm_  line  that  you 
disagree  with  race^cbnscibus  preferential  hiring  ordered  by  the 
courts?  For  example,  in  the  Weber  ca^e  you  simply  db  ribt  intend  to 
follbw  it?        _  ,  •     -     ^      *  »      _  „^-_  • 

Mr:  Reynolds:  t  would  have  to  tell  you  that  the 
now  the  law.  It  would  be  improper  and  irresponsible  for  me  to  act 
in  a  way  that  is  contrary  to  the  law.  I  certgirily  am  riot  suggesting 
tb  ybu  that  Eriy  iriteritiori  is  to  igiiore  Existing  law,'  '  ^ 

Mr :^  Washington.  What  is  your  response  tb  the  Weber  c^e  which 
^is  law?  ^  —  "  *  ------- 

Mr/ Reynolds.  My  response  to  the  .TTefeer  case  is  twofold:  Onfe  is 
that  I  do  riot  believ^  that  the  Teeter  case  controls  by  far  the'bulk  of 
the  employment  discrimination  cases  that  are  hanHled  By  the  Civi] 
Rights  Divisidri  in  the  Department  of  Justice.  J- 

The  second  response  is  that_  I  do  feel  tha^^^^ 
that  is  very  narrowly  drawn  and  whether  in  another  instance  the 
Vcircumstances  would  be  ideritjcal  sb  as  tb  require  the  same  kind  of 
Approach,  or  wh^th^r  a  different  approach  would  be  required,  cer- 
tainly would  depend  bri  the_fects  at  that  time.  _  _     :  _ 

Mr.  Washington.  Yoot  position  is  clearly  going  to  have  a:chill- 
ihg  effect  on  a  substantial  riuriiber  of  people  in  this  country,  i 
daresay -that  minority  groups  and  women  Will  nb_t_  look  to  the 
Justice  Department  for  ariy'  help  iri  terms  of  tying  to  resolve  this 
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knotty  problem,  which  you  admit  has  existed  in  this  country  for  so 

^^Mr.  Reynolds.  I  do  agPee,  it  is  a  terribly  difficult  problem.^ I 
think  we  are  tiyiniLto  address  the  problem  in  the  most  responsibly 
way  that  we  can,  and  to  resolve  it  in  a  Nvay.  that  is  consistent  with 
the  norm'  of  nondiscrimirfation  that  I  believe  is  embedded  in  the 
Constitution  and  under  title  VII.   /  ^    , 

Mr.  Washington.  I  submit  to  you  that  you  are  not  doing  that. 

J  yigld.    _  _  _-    

Mr.  Hawkins.  The  committee  will  certainly  be  willing  to  help 
you  in  anyway  to  do  what  you  say  you  want  tp  do,    *  ^  _ 

We  certainly  want  to  express  oUf  appreciation^  for  your  attend- 
ance this  morning.  Whae  we  may  have  sharp  differences,  if  thei« 
are  any  areas  which  we  can,  explore  together  or  be  of  some  assist- 
ance, the  committeeJs  lookmg  for  constructive  remedies  to  use  and. 
will  encourage  the  Department  to  do  everything  possible,  particu- 
larly the  Civil  Rights  Bivision,  and  we  stand  ready  Jo  cooperate 
certainly  in  the  views  that  we  have  expressed,  Mr.  Reynolds. 

Thkiik  you  yj&ry  much. 

Tiiat  concludes  this  Jart  of  the  hearing. 

Mr.  REYNOU3sT33iank  you^^  Mr.*  Chairman.    _  :  

Mr  Hawkins.  The  hext  witriess  is  a  distinguished  member  of  the 
House  and  for  the  purposes  of  introducing  her,  I  would  like  to  call 
on  Representative  Patricia  Schr^eder,  a  friend  of  the  committee, 
for  that  purpose.  .  --  -    « 

Mrs.  Schroeder,  we  will  now  call  dii  you  for  the  purpose  ot 
introducing  dur  next  witness.  ^ 

STATEMENT  OF  HDN.  PATRICIA  SCHROEDER.  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  COLORADO;  CO- 
CHAIR  OF  THE  CONGRESSWpMEN'S  CAUCUS 
Mrs.  Schroeder.  Mr.  Chairman,  the  gentlelady  and  myself  ^re 

wondering  Shout  sex  discrimination.  They  all  left  the  roonf  when 

we  took  the  stand,  but  we_will  proceed.  - 

'  I  ami  here  basically  as  the  cochair  of  th6  Cbn^esswomen  s  caucus 
to*  introduce  someone'  who  n^eds  lio  introduction— tindy  Boggs. 

I  am  here  to  put  it  in  a  framework  and  cgnipliment  thp  subcom- 
mittee. The  Con^esswomen's  c^^^^  with  the  black 
caucus  on  many  affirjnative  action  goals  and  rules.  ^_  

I  think  we  have  all  h^en  a  little  frustrated  in^  determmmg  any- 
thing as  action.^  You  can  cali4t-glacial  action.  That  is_  not  exactly 
what  I  consider  action,  but  I  have  a  feeling  we  are  moving  more 
toward  the  glacial  tendency  than  some  of  the  others  we  would  like 

to  see.  , 
*  The  reason  I  want  to  especially  compliment  you  is  that  I  ch^^^ 
the  Civil  Service  Subcommittee.  We  have  been  tryn^  to  get  the' 
EEOC  in  to  testify  before  our  committee  as  to  wh^t  is  happening 

on  affirmative  action.  -      _  .    _       .  , 

Today,  the  aating^airman  came  m  and  saidj  _  We  nave  a  terri- 
bl^'^roblem  at  EEOC.  Of  the  five-member  panel,  there  are  only 
three^  arid  one  of  those  terms  is  up  in  October^iwhich  means  we 
can't  even  do  any  business  after  October  1  unless  there  are  some 
hew  appointments.'' 
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We  know  there  is  still  no  chairman  of  the  EJEOC.  The 
sion  still  has  an_Actihl  Chairman.  All  the  emphasis  appears  and 
all  the  policy  decisions  appear  to  be  made  _  somewhere  el^^ 
Dbyibusly  with  a  Commission  panel-that  is  not  in  place,  without  a 
new  ehaii-man  on  board,  and  wth  _  a_  lot  ^  of  bu^  bemg 
targeted  in  this  area,  you  begin  to  wonder  ii  the  EEOC  is  not  a 
mere  shadow  of  its  former  self    __  _  _ 

IiL  having  those  conferences. With  the  EEOC,^  as  we  try,  PQ  coax 
them  in,  what  happened  to  affirmative  action?  Is  there  any  left? 
Are  we  being  too  uppity  ta.ask  to  do  something  aMut_  sexual 
harassment  or  affirmative  action?  I  can't  say  haw  important  these 
hearings  are  today  because  it:appeara  that  Justice  is_  calling  more 
of  the  shots  than  anyone  else  at  the  moment.  They  seem  to  be  the 
ones  who  are  plugged  into  the  admmistration,  &),  l  use^  m^ 
introduce  Liridy  arid  to  compliinent  you,  because  know  Lindy  has 
been  working  so  hard  on  this.  I  think  she  has  been  a  re^  tribute  to 
the  whole  ^Sy.  We  know  how  hard  she  has  "worked  on  it.        .  ^ 

^e  in  the  Congresswbmeh's  caucus  compliment  you,  and  Lindy, 
we  are  £rbud  of  you.    _  _  _  ^  -j 

Mr.  Hawkins.  Drt  behalf  bf_the_  committee.  I  weleDme*yoa_4md 
join  with  Mrs.  Schroeder  in  the  Mnd  remarks  she  has  made.  They 
are  certainly,  I  thinks  rather  bland  in  a  sense  as  to  what  could 
have  been  said,  but  she  has  done  an  excellent  jbb^ 





f  certainly  want  tb  persbrially  join  in  the  compliment  to  you. _You 
Present  a  district  and  a  State  wliicfrTS-rny:  native  State  aM  ^^ 


very^prbud  thlt^bu  say  that  I  was  born  in  the  State,  because  of 
you,  largely:  There  are  some  bther  reasbns  l  ^vould  riot  wan^  to 
deny i  but  ^certmrily  iri  your  case  it  is  a  great  tribute,  I  think,  .to 
your  distinguished  husband  whb  was  a  very  dear  frierid  of  mine, 
and  I  think  you  carry  on  the  same  tradition, 
i  welcome  you  before  the  cbrnriiittee. 

Mrs.  Schroeder.- We  really  think  of  her  as  a  national  treasure, 

not  as  a  State  treasure.   _ 

Mr.  Hawkins.  Now,  you  women  may  take  over. 

StATEMElit  OF  HON.  LINDY  (MRS.  HALE)  BOGGS,  A  RBPBE- 
SENTATIVE  IN  CONGRESS  FROM  THE  STATEI  OE  LOUISIANA, 
ON  BEHALF  OF  THE  GONGRESSWOMEN'S  CAUCUS 
vMra.  BoGGS.  Mr.  Chairman,^!  think  L  should  quit  while  I  am 

aVxead 

Mr.J^hairriiari,  I  dd  thank  you  and  all  the  membera  of  the  panel 
very  much  for  allowing  me  to  testify  this  riidrhiri^;.  and  I  very 
much  appreciate  the  beautiful  introduction  of  my  _  colleague,  fne 
cochair  of  the  Congresswpmeri's  caucus.  With  her,  I  would  ibcet^ 
commend  you  for  holding  these  hearings  and  inakinj  certmri  tha^^ 
there  is  some  byersight  on  the  various  practices  that  we  know  ai;e 
being  changed  and  the  new  regufaticns  that_  are_  bein^  w 

Before  !  go  into  riiyi  testimony ,  I  would  simply  like  to  comment 
on  something  that  Mrs.  Schroeder  has  Mdi  riariiely^^  De^ 
partinent_bf  Justice  does*  seem  to  be  geared  up,  even  though  the 
EEdeianot.   _^   

I  would  like  to  call  to  the  attention  of  the  committee  the  fact 
that  the  EEOC  h^  a  staff  of_3,468,  The  staff  of  3,468  pursues 
iridividual  employment  discrimination  complaints  and  initiates  iri- 
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vestigatidris  of  companies  suspected  of  past  discrirninatipn.  It  ha^ 
been  able  to  reduce  the  cprriplaint  backlog  from  100,000  in  ±977  to 
about  29,000- today.  Bat  the  budget  and  staff  restrictions  recom- 
mended  by  QMB  will  _delay_  elimination  of  this  backlog  to  fiscal 
1983  instead  of  a  year  earlier,  according  to  the  Acting  Chairman  of 
the  EEbC,  J.  Clay  Smith,  Jr.  -    ,     .     ^    .     .  ^ 

I  do  think  we  have  to  realize  that  as  a_  result  of  budget  cuts  and 
staff  cuts,  even_  in!  the  Justice  Department  area  that  reviews  the 
Commission^nd  the  discriminatory  practices  thrpughdut  the  coun- 
try, the  EEOC  will  be  uiiderstaffed  and  will  have  fewer  resources 
with  which  to  pursue  its  goals."    __  , 

But  r  am  here  for  another  purpose,  43f  course,  and  that  is  to  tell 
you  that  we  are  pleased  that  the  Subcp_m_mittee_bn  Empl^^ 
Dpportunitiesilfully  reviewing  the  proposed  changes  in  the  equal 
employment  and  afiirmative  action  regulations.  We  are  committed 
-to  insuring  that  advances  made  by  American  women— all  Ameri- 
can women  of  every  color,  creed,  and  cbnditibh— will  be  continued- 
as  a  re_sult_qf  these  Federal  policies^ "  ^ 

I  hope  that  our  comments  will  be  both  informative  and  construc- 

The  (Songresswomen's  caucus  is  aware_  that  trying  to  attribute 
directly  tp_affirmative  action  many  of  the  gains  tliat  women  have 
made  in  the  past  16  years  is  extrem_ely_dlfficult.  Nonetheless,  we 
would  _like_tb  highlight  for  the  subcommittee  several  areas  in 
which  progress  in  the  prombtibn  bf  equal  emplbyrrierit  opportunity 
fox  women  ca^n  be  demonstrated;    ^         i    j  • 

At  the  American  Telephone  &  Tele^apK  Co.,  a  leader  in  the 
communicatibjis  industry  and  the  largest  company  in  the  world, 
women  have  made  significant  progress,  i^  t^ 

tive  actibri  consent  decree,  women  in  management  positipns  At  A  T, 
&  T,  rose  from  22.4  percent  bf  all  managers  in  1973  to  28.a  percertt 
in_1978.  Women  in  craft  positions  at  A  T.  £  T.  made  up_almos_t_10 
percent  of  the  total  craftworker  pbbl  in  1978,  up  from  less  than  6 
percent  6  years  earlier.   

^most  one-third  of  the  Nation's  bank  managers  are  women,  up 
from  only  17.6  percent  in  1970:  .  . 

Women's  participatibn  in  skilled  trades  increased  by  «0  percent 
during  the  seventies,  an  astounding  gain,  but  we  must  remember 
that  women  had  been  virtually  absent  from  tha  skilled  trades 
before  the  Federal  Government  established  its  affirmative  action 

policies  __     "  ~  — 

My  belief  in  the  promise  and  effectiveness  of  affirmative  ^a^^^ 
for  women  has  been  influenced  greatly  by  the  success  of  programs 
-in  our  own  State  of  Louisiana.  In  1979^ _fbr_  example,^ the 
*Departmen-t  of  Labor  ranked  I.ouisiana  second  in  the  Nation  tpr 
the  number  of  women  participa:in:g  in  apj)renticeship  pro 
the_same  year,  the  Labor  Department  named  Louisiana  s  preap- 
prenticeship  program  in  carpentry  a  national  model  program. 
I  would  like  to  briefly  share  its  success  story  witb  ybu,  as  an 
'  illustFat4orr^"tiie-fine- cbbperatibri  that  can  be  achieved  among 
labor  groups,  private:  businesses,  and  the  Federal  Gbvernment  in 
pursuit  bf  affirmatiyejactibh.  • 

The  pr-eapprenticeship  program  in  carpe nt_ry:_ was  initiated  ^^i^ 
1978  in  New  Orleans,  La.,  through  the  joint  efforts  of  the  Louisiana 
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Bureau  for  Women  and  carpenters'  trade  unions:  The  catalyst 
affirmative  action  regulations  established  fpiL  contractor.  ^1  he 
unions  wanted  qualified, female  workers  to  participate  m  federal 
cbritract  work.  The  women  wanted  to  train  for  well-paying  jobs. 
Both  groups  got  what  they  sought.  -    ^     ,  .  ^ 

Funded  through  the  GETA  program,  women  tra^^^^^ 
with  journeymen  carpenters.  They  learned  the  technical  skills  nec- 
essarv  to  pass  union  entrance  tests,  and  the_physical  s^ls  required: 
of  them  on  the  ibb.  Of  the  femaJi  preapprentices,  100  percen^  m 
carpentry  were  placed  after  having,  completed  the 
popular  and  effective,  the  preapprenticeship  programs  are  continu- 
ing and  a  millwright  program  has  been  added.   

Despite  the  _general  decline  in  the  economy  which  has  stifled  the 
cdnstruction  industry,  over  60  percent  of  Louisiana  s  preapprentice^ 
ship  graduates _nbwv(:rid  work;  ^  ,  

The  success  story  has  additional  significance  for  me  because  tne 
city  of  New_0rl_e8ns  hais  been  designated  by  the  U.S.  Department  o| 
Commerce  as  the  site  of  the  1984  ;WdrJd_Expqsitidri.  Newsimper  ads 
recently  solicited  bids  from  women-  and  minority-owned  firms  for 
participation  in  construction  of  the  fair's  exhi^^^^   . 

I  feel  sure  that  the  female  carpenters  who  were  trained  through 
the  Louisiana's  Women  Bureau  preapprenticeship  program  wiil^be 
R  CTeat  asset  to  the  construction  of  this  very  important  plrjyect  a 
project  that  will  bring  economic  well-being  to  private  ente 
businesses,  suppliers  and  jservices  throughout  L6uisiana,_  _  

This  is  just  one  example  bf_th:e  way  affirmative  action  pro-ams 
can  work.  The  American  economy  rests  on  the  law_of_supply  and 
demand,  and  the  success  of  roe  preapprenticeship  program  in^car- 
peritry  demonstrates  that  wonicn  can  be  si^ificant  participant  m 
the  supply  side  of  the  Jcbhbmy.  No  longer  can  we  assume  that 
wbnieri  are  primarily  consumers  on  thel  derpaiid  side.      ^  _ 

The  dramatic  infiux  of  women  into  the  labor  market  durmg  the 
seventies  indicates  that  an  increasing  number  of  famil^s  need 
supplement_their  incbrr.es  to  overcome  the  ravages  qf  mflatipn^ 
Most  women  ^^^ork  not  because,  of  sejf^fulfillment  needs,  although 
this  is  certainly_ari  honorable  goal,  but  because^  they  simply  need 
the  money  for  themselves  and  often  for  their  families.     _        -  _^ 

Mr.  Chairman.  ^  yOu  may  know.  I  serve  as  a_  member  ot  the 
House  CoHiin^tte.;  on^Apprbpriatiph^^ 
£db(  ^ 
the 

child-care TacUi^  miUtoy  ^  f^ex^onnel  ai 

bases  can  finxl  it  easier  to  go  to  work.  '  . 

The  cyrhmi.'tee  language  states:*  • 
The  (Appropriations^  Committee  feels  that  ^HtM. yar^ centers  Save  be^ni^ 
.    V  element  of  life  in  the  x^brkihg  cdriimunity  and  therefore,  should  be  a^uilehle  to 
.  mbers  or  ih'.»  Armed  Services'  •  * 

Research  by  the  Cong  :  sswornen's  Caucus  h;:^  shcwn^  that  tho 
rapid  changes  in  work  roles  now  occurring  show\every  .raxcation  of 
tontinuiiig  injto  the  eighti-:^,  Women's  increa^^  pfu^^^ 
the  work  force  has  become  uarticulady.  npticeaM^^ 
coincided  with  the  labor  forne  ev  try  of  yoiKig  women^  bora  d;  - ring 
'  the  post- World  War  il  baby  hot  m.  If  these  women,  t/uo  will  oe 
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to  -i-i  ytuirs  oici  In  liWO^  continue  to  dis[Dlay_a_stronger  att 

to  .  the  labor  market  than  do  their  female  eiders— as  well  as  a 

heightened  desire  to  integrate  their  market  jobs  more  harm^^ 

ly  with  their  personal  arid  fanfily  lives— then  they  will  contmue;  to 

revolutionize  the  ways  in  whigh  families  ]ive.    '  

The^-apj3rbpriatiori  of  funds  for  day-care  facilities  at  military 
installations'  demonstrates  that  women  are  wiUirig  t^^  adapt  their 
lives  sb_£hat  they  cari  continue  to  earn  the  salaries  that  provide  the 
sole  support  of  many  households,  help  to  pay  the  rerit  arid  grocery 
bills,  and  bfteri  cbrilbiiie  with  a  spouse's  income  to  hedge  against 
inflation.  ,    _  .  . 

The  Cbrigresswdriieri's  caucus  would  also  like  to  call  co  mi_nd 
some  of  our  special  concerns  about  'prbposed  chang^^  affirmative 
actibn_pdlicies,  so  that  you  may  consider  them  during  your  delib^ 
eratidns.  .  _   ;       •  .  _ 

Orie,  we  suggest  that  the  sCibcornmittee  caiefuUy  examine  the 
increase  in  ceiling  levels  for  the  amount  of  cdritract  awards  r-equir- 
ihg  writteri  affirmative  action  plans,  in  light  of  standard  inflation 
adjustmehts  for  other  small-business  cdritra  -  _ 

Twd,  afrirmative  action  regulations  proposed  by  the  Carter  _a<> 
Riinlstration  required.cbriipariies  with  at  least  50  employees,  and 
liavirig  cdritracts  worth  $50,060,  to  submit  a  written  affirmative 
-action  plan  each  year.  The  prdpdsed  revisioris  would  raise  the 
empldyriierit  level  to  250  employees;  and  the  contract  threshold  tb 
$i  million  beibre  a  written  plan  is  required.    ^ 

Three,  small  companies,  those  with  100  or  fey/er  employees^ gen- 
erate 80  percent  of  all  hew  jbbs  iri  the  Uriited  States:  In  light  of  the 
fact  that  6  of  every  10  new  entrant^  to  the  work  force  _a_re_wdme^^^^ 
we  ask  the  subcpmmitt^e  td  cdri side r  the  effects  of  the  proposed 
revisioris  on  the  employment  of  women  nationwide^  _.   ^ 

Four,  in  1980_the_research  arm  df  the  Congresswomen's  caucus 
completed  a  study  on  the  economic  issues  facing  older  wdmen.^ 
study  revealed  that  many  agirig  wdmen  require  employment  for 
their  economic  survival.  This  refutes  the  pbpMar_thinking  that 
most  older  pebple  can  anticipate  adequate  retirement  income.  Un- 
fortunately, women  retirees  have  often  wprked_  in  jdbs- that  carry 
Ibwer  pay,  sb_ their  retireriierit  income  is  lower  as  well. 

The  Congresswomen's  caucus  recbmmerids  Jhat  the  sub^^ 
explore  ernpibymerit  opportunities^  for  older  women,  particularly 
for  the  age  group  of  50  tb  59,  a  time  during: which  riiariy  women^^a^^^^ 
forced  tb  firiaricially  support  themselves  for  the  first  time.  Affirma- 
tive action  programs  should,  also  serv^^ 

ers,  with  ari  emphasis  on  counseling  and  retraining  which  will 
enable  them  to  secure _empllbyrrierit.  ;     _  _ 

Five,  we  also  urge  the  subcommittee  to  consider  the  increasing 
need  for  skilled  emplbyees  who  will  participate:  in  upcoming  con- 
struction of  military  weapon  systems  and  iri  advanced  tecl^^^^ 
prbgrams  such  as  the  NASA  space  program:  Women  can  contribute 
greatly  to  these  national  efforts  if  educated  ari^^ 
andjheir  participatiori  should  be  strongly  advooated  and  promoted. 

The  entire  Nation  bears  _the_cpst  of  delibierate  or  im 
ernpibymerit  discrimination  against  women.  The  United  States  will 
not  realize  its  full  prMUPli ye  capacity  Until  women  are  recognized 
as  able-bodied,  willing  workers. 
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Single  wdmeh  cdntihue  to  enter  the  work  force  at  a  great  rate 
and  should  be  trained  and  encouraged  __tp_  enter  _occ^^^^ 
vsrill  tap: their  talents  properly  and  provide  them  with  adequate 
income  throughout  their  lives.  Female  heads  of  households,  or 
wives  who  _must  supplement  the  family  income,  should  not  _be 
allowed  to  remain  in  large  numbers,  in  lov^^^^ 

In  cldsihg,  the  Congresswomen's  caucus  firTnly  believes  that  the 
Federal  Government's  commitment  to  ^i^qual  employme 
nitv  and  afTirmative  action  must  be  maintained  strongly  if  we  are 
to  be  a  productive  nation  and  if  private  businesses  and  labor  ar^  to 
cbbfxr-^ate  iii  reaching  this  goal: 

Thank  you,  Mr.  Chairman.   _  _ 

Mr.  Hawkins.  Thank  you,  Mrs.  Eoggs. 

1  don't  have  any  questibns,^_but  U't:  rm  reasGa,c-  you,  if  necessary, 
that  the  special  concern^  that  yoK  ex.^irvssed,  beginning  on  page  4 
and  continuing  on  page  5  _and_  the  will 
certainly  be  given  the  full  consideration  of  this  subcommittee.    .  __ 

i  also  want  to  reassure  you  that_wter:  r'v^^  we  speak  of  mnioritief=' 
Or  speak  of  women,  we  use  the  term^  almost  interchan^e_ablyL_i_n 
terms  of  the  interest  of  this_cdmmittee,  I  feei  that  tlie  greatest 
amdUht  of  cooperation  should  be  maintained  because^  dbvious^^^^ 
what  affects  women  alsd  affects  minorities  and  what  affects  minor- 
ities affects  women  as  well,  i  think  they  are  both  being  treated 
pretty  much  the  Mme^  At  the  sam^^  it  is  almost  benign  ne- 
glect, if  you  can  even  call  it  that  much.     

We  are  certainly  cdncerned  with  the  other  points  raised  m  your 
statement.  I  want  to  congratulate  you  on  a  wry  metiMous_  and 
clear-cut  presentatidn  df  the  concerns  of  the  Congresswomen  s 
caucus^ 

Mr.  Clay?       _     _       _  ,  • 

Mr.  Clay.  Thank  you,  Mr.  Chairman.  -   ^  

I^t  me  also  commend  dur  on  her  statement  which  was 

both  inforhjative  and  very  clear.      _  _ 

FprAthe  record,  I  alsd  wduld  like  to  commend  the  other  halt  ot 
that  dynarnic  duo,  Mrs.  Schroeder,  for  her  cohtributidn  this  morn- 
ing..  -   -  -  - 

_  I  have  one  qaestion^  The  preceding  witness,  Assistant- Attorney 
General  for  the  Civil  Rights  Divisign  at  the  Bepartment  of  Justice^ 
said  that  the  phrase  "affirmative  action"  meah§  different  thmgs  to 
different  pedple,  ranging  from  simple  diligence  in  insurmg  against ^ 
discrimination  to  conscious  faybritismof  person  race  or  sex.  | 

Is  that  how  you^ would  describe  "affirmative  action"?   

Mrs.  BoGGS.  I  think  "affirmative  action"  certainly  means  _to  me 
what  the  words  imply,- that^  you  have  an  affirmative,  attitude  a^^ 
that  the  actions  that  insure  frdrn  that  attitude  are  affirmative 
regard -to  the  people  that  you  are  trying  to  protect  and  td  help. 
Mr.  Clay.  Thank^dU. 

Mr;  HAWKiNS.,Mr.  Washington?   . 

Mr  Washington.  I  ali^o  very  much  appreciate  your  testimony, 
Mrs:  Bog^.  You' heard  the  testimony  df  Mr.  Reynolds,  of  course? 

j^j^  BoGGs  ^fes    _  _  .   -  _•_ 

Mr.  Washington.  Wha_t_  is  j^dur  response  to  his  position^  which 
he  reiterated  several  times,^  that  even  where  a  pattern_bLdi8crimi- 
nation  was  found  td  exist,  he  did  hdt  support  and  presumably  the 
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administration  does  rrOt  suppbrt^  preferential,  race-conscious  or  sex- 
cdhscidus  hiring  to  alleviate  that  pattern?  What  would  be  your  . 
response?         __    u  , 

Mrs.  BdGGS.  Mr.  Washington,  I  did  Jiat  hear  all  of  Mr.  Reynolds 
statement  or  testimony,  but  if  indeed  that  is  the  intention  of  the 
administration,  I  think  that  we  will  regret  it.  I  think  that  the 
attitude, has  been  that  affirmative  action  programs,  nondiscrimina- 
tory actions,  are  jribre  or  less  in  th^  hahds  of  the  courts  and  the 
Executive<^ut  I  believe  that  you  and  your  committee,  Mr.  Chair- 
man, as  saying  that  the  CpngreM  is.ribt  going  to  endorse  the 
actidnvw  which  we  disap^rave  by  simply  allowing  the  executive 
and  tne  courts  to  determine  future  actions,  and  that  the  f  epSrts  of 
this  committee  arid  whatever  ensues  from  it  wilt  certai:  /  help  to 
(^termine  the  actions  of  the  executive  and,  hbpeJ^iHy,  wili  see  that 
the  laws  will  be  prbgeHx  interpreted  by  the  courts:       _  _ 

I  don't  think  he  could  possibly  have  meant  that  they  were  ribt 
going  to  Ibbk  at  that  Bacldbg  of  c^ 

has  been  greatly  reduced  but  there  still  is  a  tremenddus  number 
there.  Even  though  the  budget  figures  suggest  that  they  will  not  be 
able  to  get  to  the  backlog  ^tltij  1953,^  instead  of  this  year,  they  have 

said  that  they  would  get  to  therh  in  1983.     ;_  ^  _^ 

•  I  hbpe^  bf  course,  that  that  can  be  accelerated^  i  trust  that  this 
committee  and  the  Gongress  will  be  able  to  have  some  input  into 
making  certain  that  the  legislatidri  that  we  have  passed  isj-ealiy  in 
taridem  with  the  Executive  order.  Dften  Executive  orders  have 
ensued  from  hearings  ii^'the  laws  by  the  Con- 

gress  have  ensued  to  implement  the  Executive  orders. 

So,  I  would  hope  that  this  committee  will  be  able  to  come  forth 
with  'sbmi^  fecbmmeriidations  that  will  insure- that  the  executive 
branch  continues  to  pursue  affirmative  action  that  has  be^^ 
pressed  certainly  sirice  the  Executive  order  of  Lyndon  Johnson  in 

1963.    -  /    •    ,    .  . 

Mr.  Washington.  If  Mr^Iiejm  arid  presumably- the  adminis- 
tation  prevail,  obviously  *  minorities  and  vwomen~and  particularly 
black  women  will  suffer^  because  at  thejp^^^^^^ 
1  wbriieri  are  often  the  sole  providers  for  their  families  and  they 
suffer  a  double  whammy,  one  being  feriiale  arid  the  other  being 
black.  / 

If  Mr.  Reynolds'  pbsition  prevails,  it  wiU  wrgak  havbc^ 
bla_ck_  wbmeji  in  bur^c^               I  will  take  your  optimistic  note 
and.  leave  h/ere  with  it.    _    "   *  

Mr,  Hawkins.  Again,  Mrs.  Bog^,  thank  you  very  much  for  your 
participation:   _  ^_  _ 

Mrs.  BoGGS.  Thank  ybii,  Mr.  Chairriiari,  and  thank  you  for  hold- 
ing the  hearing.  -        .  , 

Mr.  Hawkins.  By  unanimous  cbriserit,if  there  is  no  objection,  the 
brbchure  refejrred  to,  edited  by  Mr:  James  E.  Jones,  professor  of 
law  at  the  University,  bf  Wiscbnsin,  will  be  iricluded  iri  the  record 
this  mbrriirig.  -       ___    _  ^ 

[The  brochure  submitted  by  Congressman  Hawkiris  follows:] 
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'TxP'A?rse  discrimination"  in  ennplbynneht 

dodisial  treatment  of  affirmative  action 
prograrrirries  in  the  United  States 


dames  E:  dONES* 


1.  Introduction 

The  rundamerital  premise  of  this  artide  is  that _the  term  "reverse 
discrimination"  Is  a  popular  corruption  which  has  emerged  recently  in 
American  iiiw,  particularly  in  the  law  respecting  equal  em  ploy  merit  oppor- 
tunity, as  a  shorthand  way  of  expressing  adverse  judgment  on  the  validity 
of  affirmiaive  action,  i.e.  action  specifically  designed  to  improve  the 
posi tion  of  a  pa rt i cul a  r  grou pi  that  has  h  ijh ertb  been  djsa dva ntaiged. 

To  appreciate  the  recent  popularity  oCthe_term,  and  its  present  use  in 
American  law,  it  is  useful  to  consider  briefly  certairi  historical  deve 
djimerits^bf  a  century  ago  accompanying  the  adoj5tion  of  the  Fourteenth 
Amendment  to  thcConstitution  of  the  United  States'  as  welj  as  the  current 
iega!  statiis  of  affirriiative  action,  principally  but  not  e.xclusively  In  the 
equal  employment  arena:  At  the  outset,  it  should  be  under^>tood  that  this 
.  a  rt  i  c)  e  d  i  s  cu  sses  us  es  a  ri  d  m  ea  ri  iri^s  o T  these,  con  cepts^  as  J  h  e  V  h  a  v  e  e  m  e  rged 
\n  tn\i\  The  major  difficulty  which  obscures  the  modern  debate  is  that  Ihe 
various  parties  proceeci  from  differing  prerriises—sbrrietimes  mo^^  philo- 
sophical or  ideblog^ical,  at  other  times  practical  or  political,  arid  at  * yet 
others  historical,  iegai  or  constitutional— as  o^ten  as  not  without  identifi-. 
cation  of  the  premise  adopted  or  recbgriitiuii  that  thele  dilTererices  imply 
different  conclusions:  _ 

.S o m  e  o f  t  b  e  recent  I  i  te  ra t  u  re  re  fc rs  s pcei  fi  ca 1 1 y  t  o  "  re  v e rse  d iscri  rii i - 
riatibn**.  arid  iri  the  years  between  the  Supreme  Court's  DeFw/^y  y: 
Oiiv^uuni  case-  and  Regents  of  the  University  af  California  \.  Bakke^  there 
h  as  be  en  a  p  I  et  h  b  ra  b  f  b  bb  k  s  a  rid  a  rt  i  cl  es  b  ri  e  m  ploy  rii  en  t  q  u  o  ta  s  a  nd 
afHrmative  action,  pro  and  con.-*  It  is  my  impression,  without  counting 
iieads,  that  the  majority  of  the.  Ariierican  irite!lectual  cbmriiUriity  has  been 
bpposed  to  the.  Idea  of  affirmative  action.  This  may  be  because  it  was 


*  Prulcs^or  of  taw:  C)hi\ersily.of  Wisconsin-Madiaon. 
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li.iRaiion  concerning  entry  into  the  proressional  .schools  that  broughl  the 
problem  before  the  Supreme  Court.  The  ■elitisf;  employmem  categor.c-s 
ice  this  as  a  threat  to  their  particular  preserves:  Ostensibly,  many  of  them 
accepi  a  colour-blind  ideal  as  the  only  morally  correct  one  and  view  any 
threat  to  that  .concept  as  morally,  legally  arid  philosophically  wrong.  They 
ceiieraiiy  ignore  historv  to  the  contrary  and  assert  that  the  notion  of. a 
tvorid  in  which' race  is  irrelevant  is  the  only  one  that  ought  to  be  accepted 

in  a' democracy.  _    ,  -  ,       -  '  r.,« 

The  ideals,  hopes  arid  feafs  of  intellectual.s  and  scholars  are  oltcn^ 
rellected  in  the  opinions  of  the  courts  arid  coritributc  to  diflerencc^  in 
rationales  and  outcoHiey  iri  particular  cases.  The  vacillation  and  lack  oj 
claritv  iri  the  multlplicitv  of  opinions  that  emerge  from  the  courts  when 
thcsc'issues  are  considered  reflett  both  the  conHicts  and  the  uncertainties 
invo!\cd.      ,  ,  '  - 


2  A  brief  look  at  the  historical  background 

i> 

To' pur  the  currerit  controversy  over  reverse  discrimiriatiori  and 
umrmative  action  in  proper  nei-speaiye  would  require  several  volumes.  It 
must  .sultice  Tor  this  article  to  poirit  out  that  concernAvilh  racial  preferences 
is  not  riesv  though  it  has  b-.-en  dormant  Tor  almost  a  century.  ^ 

Between  1861  and  187(1  the  Congress  of  the  United  States  adopted  a 
s-^ries  or  Acts  givirig  special  bonsfus  to  Blacks.^  The  most  rar-reachmg  were 
the  so-called  Freedmen's  Bureau  Acts,  the  chief  OT  which,  and  the  one  on 
whici-.  there  -A/as  most  debate,  was  adopted  in  1866.  The  arguments  for  and 
apainst  the  special  legislation  for  Blacks  were  rulimvejoped  iri  the  course 
of  ti  is  debut':,  'vhlch  coincided  .wih  the  con.^deration  and  approval  by 

Coneress  of  the  FoUrte  nth  Amendment  to  the  Constitution.   

•  Legislative  history  supports  .the  conclUsiOri  that  the  racial  distinction^ 
in  these  laws  were  clearb  iriteritional.  There  was  vigorous  debate  and 
dppositiori.  and'  ffloch  of  the  legislation  was  passed  riot  orily  over  a  vocal 
minority  in  Congress  but  over  the  vetoes  of  President  _And^«w  John'.op, 
Some  of  the  earlier  bijls  were  directed  to"]^ersons  of  African  tiesceru  or  to 
"such  persons  as  having  once  been  slaves"."  While  the  .legislation  also 
authorised  aid  to  "relUgees;',  the  Bureau  provided  most  assistance  to 

Blacks  alone.'      "    ■         ^   v  .™ 

The  most  signincant  of  the  Freedmen's  BureauJ^cts  was  passed  the 
39th  COrigress  arid  vetoed  by  President  Johnson.  The  Civil  Rights  Act^o! 
1866  was  also  passed  by  Congress  arid  vetoed,  but  Congress  overrode  that 
veto  and  enacted  the  measure  into'law  in  April  of  that  year/  During  the 
sjjririg  of  1866  the  Fourteenth  Amendment  was  formulated,  passed  by  bo^h 
Houses  and  submitted  tO  the  Secretary  of  State  on  l6  June  1866,  and  to  the 
several  states  for  ratification.  While,  the  Fourteenth  Ariiendment  was  bemg 
debated   in   Congress,  a   secOrid    Freedmen's   Bill   was  prepared 
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.  compromise  biji  that  both  Houses  approved  in  July.  The  President  again 
\ctocd  the  Bill  but  this  time  the  veto  was  overridden  and  the  Act  was 
passed  on  i6Juiy  I866.V  ^  .  > 

-  The  debates  surrouhdirig  both  the  RecorisirUcticin  Era  kgislatidn  and 
the  Fourteenth  Amendment  provide  compelling  evidence  that  one  of  the 
major  purposes  of  the  Ameridrnerit  was  lb  make  clear  that  it  was  within  the 
eoristitutibnal  power  of  the  Congress  to  enact  the  special  legislation 
designed  to  akl  former  slaves; 

*  In  intrdducirig  the  Ameridmerit  to  the  House,  Cojlgressrha^^  Stevens 
described  its  basic  -  purpose  as  providing  for  the.  am^eiioration  of  the 
condition  of  the  rrcedmcn.  Any  fair  reading  of  the  legislative  history 
sirorigiy  iridiaitcs  that  ihc  39th  Congress  was  fully  awTare  of  t^e  race-, 
conscious  remedies  and  limitations  contained  in  the  Freedmen's  Bureau 
Act  it  had  passed  in  February  arid  July  1866.?-It  i_laiso  jiicorKeiyable 
the  sa.me  Congress  intended  by  its'approvaj  of  the  Amendment  in  June 
iS66  to  invalidate 'and  forbid  remedies  it  ha"d  labdured  so  hard  to  pass." 

The  ruridamental  pririciple  Involved  in  the  Freedmen's  Bureau  legis^ 
jation  is.  constitutionally  indistinguishable  from  modern-day  affirmative 
actidri,  Of  coursevthe  contexts  djffer,  as  rilay  bpitlidris  regarding  the  need 
for  special  efforts;  That;  however;  raises  isSties  of  political  judgment  rather 
than  of  constitutional  permissibjlity.  ' 

The  deb^t^s  surroundiiig  the  Freedmen's  Bureau  legislation' between 
1S64  and  1870  leave  no  doubt  tharthe  principal  issue  in  dispute  was  prefer- 
ential treatment  for  Blacl^s.,  Since  the  pt-dporierit^  ca^^^^ 
limes;  why,  a  hundred  years  later,  are.we  stiij  debating  the  constitutionality 
of  spedjal  programmes  for  minorities?  Part  df  the  ariswei;  lies  iri  the 
erjiascuJaiidn  df  the  Reconstruction  Era  programmes,  both  in  their 
pjaciical  application  arid  by  decisions  of  the  US  Supreme  Cdurt  from  the' 
Civil  Ri}ih!s  Cases  I S83  to  FAt'.wi-  v.  Fergilsoh  df  1896.  These,  decisions 
eviscerated  the  Rcconstrucrtion  laws  andjhc  constitutional  amendments. 

The  reverse  Uiscrimina.tidri  debates  of  the  past  decade  hav^^^ 
rilddillcatidris,  rcenacted  those  ofa  centuryiago:  There  are  signs  that  legally 
the  results  wijj  be  the  same.  It  Js  to  be  hoped  that  this  tirrie  both  the  legal 
arid  ihc  practical  dutcdriK'S  will  be  rhdre  lasting: 

3  The  corr^Uptidh  df  a  cdncept  *  '  \ 

The  controversy  over  reverse  di^cririiiriatidri  did  iiot  becdriie 
acrirridfiidus  UriMl  VatKer  late  in  the  modern  civil  rights  rcvolutjon;  One 
reason,  in  my  opmion,  lies  in  the  faci  that  at  llrst^the  civil  rights  revolution 
had  little  practical  iriipact  updri  Whites.  U  was  riot  liritil  theoretical  rights 
began  to  be  exercised  in  practice,  that  opposition  developed  on  a  large 
scale.  As  long  as  the  Executive  Order prdgra^^^ 

^governors  were  confined  to  fhe  "jaw-^one  phase"'''  arTd  Title  Vll'' 
litigation  was  concerned  largely  with  procedural  arid  conceptual  issues, 
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Oillv  Imiilcd  ailcnlion  was  givcH  to  stvcallcd  reverse  discriminaiiqn,  > 
\  Unvev^r  once  aTH  rmaii  ve  aclioxi  began  lo  iake  olT and  the  focus  of  Tille  VII 
luigalion  shifted  to  the  adoption  of  aflirinativc  acticm  plans  to  remedy 
discriminatioii.  eiitrenched  interests  were  threatened.  Employees,  umons 
^ahd  innocent  White  employees  were  put  at  risk_ahd  attacks^on  the  bona 
ildes  of  afllrmative  action  beg;m  in  earnest:  Allegations  of  reverse  discrimi- 
nation became  a  key  element  in  .suv'h  altacks.  ^    ^ 

'  The  term'^  "'reverse  discriminalibn"  is  of  rather  -recent  vintage  in 
American  law,  particularly  in  the  law  on  equal  employment  opportunity 
tEEO).  With  the  aid  of  a  computer  we  searched  the  recdrded  cases  and 
the  earliest  derivation  of  the  term  we  discovered  was  in  :i  dissent  to  a  1964 
New  York  State  court  case,  Balahan  \f.  Ruhh}.'^  In  this  cUse  the  miijonty 
sustained  ihe  action  of  a  School  board  in  drawing  boundaries  with  a  view, 
among  other  things,  to  improving  racial  balance  in  the  new  school.  The 
.dissent  asserted:  '  -  : 

""This  is  the  reverse  of  ami-discrimination.  The  prmciple  of  anli-discrimiriaiiori-  is 
thai  each  person  shall  be  tfeaied  without  regard  lo-racLN  religion  or  nalipnal  origin, 
ii  is  discriniinaiiori  lo  adraii  a  person  because  he  is  a  Ne^ro^Pokv.Cai^holic  Anglo- 
Saxon  Jexv,  and  so  on.  If  persons  can  legally  %  udmiiied  because  ih^y  Mong  tp 
*anv  of  liiese  groups,  then  ihev  can  be  excluded  lor  the  same. reasons.  Such  a  resul* 
would  be  contrary  to  the  equal  proieciion  clause  of  the  federal  and  sjiiie  C  onsii- 
lUtion:: : : 

■  c 

The  rise  and  fall  of  "reverse  discrirriiriatibn"  iri  .EEO  law 

f    ■  __  .  _  _        _  ^  _    ' 

'The  earliesL  federal  cases  we  discovered  both  concerned  empldyment. 
Iri  HoWard  v.  St.  LomsSan  Frandsco  Ruihoad  Co.,-''  a  |^65  cas^  brought 
under  the  Railway  babour  Act  and  crowning  a  40-year  struggle  ^y  ^ 
^'irain  porters'^  to  be  classified,  paici  and  promoted  with,  fui)  seniority  as 
^'brakemeil*\  the  Court  saidlhat  to  allow  the  Blacks  to  use  their  seniority  as 
trainmen  could  result  in  White  brakemen,  junior  to  them  in  years  of 
se'rvice,  being_ousted' from^their  jobs:  This  the  Court  characterisedVas  '^a  ^ 
kind  of  discrimination  in  reverse';.-'       „     :_   ^    '  \_ 

In  Quarles  v.  Phillp  Moips,  Inc^  the  first  case  under>TitIe  VIL(!tr  the 
1964  Civil  Rights  Act  in  which  the  term  occurs,  a  numbet^  of  prmciples 
emerged.  First,  ihe  Court  determined  that  Congress  did  not  intend  to  freeze 
'  an 'entire  generation  of  Megro  employees  into  discriminatory  fjatterns  t^at 
existed  before  the  Act  was  passed.  TTierefore  it  re^^^^ 
employees  who  had^semority  in  race-segregated  departments  ol  the 
company.be  allowed  to  use  all  of  it  in^  competiiiori  wUh_  Whites  for  job 
vacancies  and  prombtibns  anywhere  in  the  platit;  The  Court  held,  hpweyer, 
that  Congress  did  not  .require  that  Negroes  cliscriminator]l£  denied- 
empioyment  be  preferred  over  White  eiri^^^^^^^^^  employment 
seniority:  that  would  consiitate?''reverse  disi:rimination".  • 

One  aspect  of'the  Quarles  case,  the  "effects  or  cdrlsequenccs"  concept  > 
subsequemly  endorsed  by  the  Supreme  Court  m  Griggs  v.  Duke  Powvr\ 
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Co/'  and  relating  tO  the  present  efrecis  oT  jdusi  discrlrriiriation,  h 
subaantial  impact  upon  the  development  of  Title  VII  law.  Ironicajly,  the 
rcvlvse  discrimination  line  in  Quaries  w-js  a  \'ihrow-away'\  having  nolhmg 
10  do  with  ihe  case.  It  was  repeated  by  the  Court  of  Appeals  of  the  Fifth 
Circuit  in  Local  189.  UniJed ^  Papennakers  and  Paperworkers  v.  Vnited 
5ww\,'^  again  as  an  exaniple  of  what  the  law  did  hot  require.  It  was  no^^ 
meaningful  part  of  either  decision,  but  it  obviously  provided  a  usable 
conceprfor  future  liitgnxTOTir  jf  complainants  could  show  that  a  propo^^ 
aciton  constituted  reverse  discrirhiriatidri,  arguably  the  action^  violated 
Title  VU.  It  should  be  noted  that  tocal  IS9  dnd  Quarles  were  decided  very 
early  in  the  development  of  Title  VII  lavv  (in  1968  arid  1969)  when  _a 
statement  by  any  authority  was  quickly  seized  on  in  tfie  controversy  over 
the  direction  the  jaw  should  take.         •  _    _  ___   

•T^everse  discrimiriatiori"  was^  an  analyiical  element  in  the  Quarks 
case  but  riot  essentiarto  the  outcome.  In  Franks  v.  Bowman?'^  however,  th^e 
relief  requeued  for  individuals  discrimTnatbrily  refused  employme^^^^^ 
denied  by  the  lower  cbUrt  as:'T!Ctional  seniority",  whkh.  under  the  Quaries 
and  1:ovc2l  1S9  analysis- vvas' "reverse  discrimination".  The  Supreme  Court 
rejecied  this  analysis  as  having  rid  foUridatiort  in  the  law  or  its  iegislaiive 
historv-  *  -  -  _  _     _  _ 

The  next.  year,  the  Supreme  Court  rejected,  or  at  least  seriously. 
rcNiricted,  the'^reriiainirig  contribution  of  those  cases.-';  It  concluded  that' 
seniority  systems  did  not  violaie  the  law  merely  because  thej-^  telescope 
into  the  present  past  discririiiriatdry  hiririg  or  placement  practices.  The 
corurary  view  had  been  expressed  by  'eight  courts  of  appeals  in  more  than 
30  decisions.-:'  The  Court  also  ruled  that  actions  taken  before  the  EEO  Act 
was  passed,  though  ihev  would  be  in  violation  of  the  law"  if  taken  now,  were 
bevond  relief  under  this  law.-^  So  by  1977,  when  the  reverse  dlscnm^^^^ 
debate  was  in  fulfsvving,  the  legaj  basis  of  the  concept  had  ironically  been 
rejected  by  the  highest  court  of  the  land. 

AffiVmative  action  makes,  its  mark  . 

Had  ii  noi-  been"  for  the  Executive  Order  programme  in  the  nek!  9f 
equal  cinployrtKMU  opportunity;  the  debate  over  reverse  discrimiriaiibri 
wt^ulcj  have  died  down  aUer  the  Supreme  C^oUrt  dedsioris  on  seniority^ 
niodei-ji  thrust  into  anirrtlative  action  begins  with  efforts  to  give  meaning  to 
thai  term  as  it  was  used  in 'Executive  Order  10925  of  1961 -"'  arid  continues 
tpdav  witfi  ihe  impleriiehtatibri  of  other  Rxecutive  Orders/"  A  devefopment 
Uiat  strengthened  the  Executive  Order  programme— and  intTvitably  led^^^ 
Charlies  of  reverse  discrimiriatibn— was  the  ihlroduetion  of  the  Philadelphia 
Plan^by  the  Federal  Government  in  the  late  1960s.''  Executive  Orders 
already  required  .government  contracting  agericies  to  wnte  into  their 
eoniracts  ^^eci^lO  clauses  respecting  lair  employment  practices,  including  a 
prov  ision  that  the  contractor  would  take  afllrniative  action  to  eri.sUre'lhal 
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joh  applicants  are  etnpjoyed  and  are  treated  during  empld^ymm 
regard  to  race,  cbloiir.'religiori,  sex  or  national  origin.'-  in  mld-1969  the 
Secretary  of  taboor  issued  an  order  setting  out  the  conditions  that 
construction  contractors  in  the  Philadelphia  area  would  Imve  to  tiicet  if 
they  were  to  bid  successlal!y  for'  federally  assisted  contracts.  These 
included  specific  goals  and  timetables  for  the  t?riiplovment  of  minority 
group  members  in  six  skilled  crafts.  The  Gpvernnient^s  actipn  was 
challenged  and,  after  joking  In  the  federal  district  courty^he  plaintiffs  took 
the  case  to  the  Court  oT  Appeals  of  the  Third  Circuit.'^  ^ 

The  cohipluiriants  contended  that  the  Phiindelphia  Plarts^was  illegal  and 
void  for  the  i'ojiowing  reasons: 

(I)  li  is  aciiiMi  by  the  Excciiiive  Branch  not  authorised  by  the  roristiluiiori  or  any 
statu'c  and  beyond  c\ecnti.ve  power 

{2)  It  is  inconsistent  with  titje  yll  of  the  Civil  Rights  Act  bf  l 964, 
(3Mi  is  inconsisierii  with  Titio  VI  ortiie  Civil^Rights  Act  o 

^4)  it  is  inconsistent.with  tlie  National  Labour  Relations  Act.  V  :  

(5)  It  is  substantivciy  inconsistent  with  and  was  not  adopted  in  procedural 
accordance  with  Executive^Drder  No.  11246,    \. 

(6)  It  violates  dUc  process  becaase  (a}\\  requires  cpnira_dic_tory  conduct  inip^ 

of  corisisteni  attaiririicrii;- /ft;  it  Unreasonably  requires. contractorsjo  un^enakeMo 
rejnedy  an  evil  for  which  the- craft  uhibos.  not.  they,  are  responsjblc;_^c;_J_ 
arbiirariiy  _si\;gles  out  the  nve'Cduritv  I^hiladelphia  area  for  discriminatory 
treatment  without  adequate  basis  in  fact  or  law;  arid  (d)  it  requires  quota  hiring  in 
vioUaion  of  the  Fifth  Amendment.  '       _  J  „ 

^This  w-as  a  verv  significant  case  for  a  riumber  of  reasorii;.^^ 
notable  being  that  jt  was  orie  of  the  fir^t  challenges  to  the  Executive  Order 
and,  if  the  Government  had  lost  it.  the  entire  afilrmative  action  effort  might 
have  been  aborted.  _     _     __  _  .  :  - 

In  addition  to  claiming  a  violation  of  the  anti-prererence  'provis[bn  of 
Title  VII,  the  r^laintiffs  contended  that  the  Philadelphia  Plan  violated  the 
basic  f>rbhibitiv.ri  against  discrimination  hy_  imposing  racial  auoias  and 
violated  the  \^due  process ^  clause  of  the  Fifth  Amendment  r;No  person 
shall  be...  deprived  of  life,  liberty  or  property  .without  due  prbcess  of 
law. : because  a  decision  to  hire  Black  employees  necessarily  irivolved  a 
decision  not  to  hire  qualiHed  White  employees— ih  other  words,  reverse 
discrirriiriaiion.  -  ' 

„The  Court  rejected  all  of  these  contentioris  and  susiai 
Government's  pi  art.  Two  years  later  in  Axsaviwed  General  CofUrqcjors  of 
Alassadmsvrrx.  1m\  Mshuler?-^  the  First  Circuit  Court  of  Appeals, 
reviewing  a  similar  affirmatwe  actiori  plan  in  construction  but  one  with 
even  more  stringent  requirement  than  the  Philadelphia  Plan,  sustained  the 
goals  an^d"  timetables  against  allegations  of  Ulegal  quotas  and  reverse 
discrirriinatiori.  ^ 

These  cases  show  that  there  are  two  contexts  jri -which  the  coloar 
conscious  quota  issues  have  been  corisitutiojtaljy  treated  and  upheld.  The 
first  is  where  courts,  pursuant  to  a  federal  statute  (including  Title  VII).  have 
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ordered  remedial  action  tor  past  discrimina^tiori.  These^case^^ 
of  remedy  imposed  after  adjudication:  Clearly  this  type  of  remedy  is  not 
novelJ\  the\second  context  in  which 'race  has  been  recognised  as  a 
permissible  criterion  for  empjbymen  • 
not  as  u  result,  ^f  adjudication  of  discrimination  charges  against  specific  , 
defendants  but  as  a  matter  of  general  policy  arid' practic^^^ 
executive,  some  other  administrative  agency,  6r  the  legislature.  The  Court 
of  Appeals  in   the^iPhiladejpM'i   P^aTr^sT*  discussed  f  above  clearly 
recognised  that  the  afHrriiaiive  iiCV^>r  coveriarit  in  the  plans  at  issue  was  no 
different  in  kind  from  covenants  specified  in  invitations^  to  bid  for 
contracts.  It  .opined  that  the  plan  did  hot  itrippse  a  purlisfiment^^^ 
riiisconduL-t  but  rather  exacted  a  covenant  for  present  performance.  The 
distinction   between   affirmative   action   programmes  as  uridertakings 
required  as  a  matter  of  gerieral  policy  arid  affirmative  action  programmes 
as  u  retncdy  for  adjudicated  discrimination  is  significant.  It  is  the  difference 
between  the  tort,  malicious  injur;y  coricept  arid  a  public  policy  requirement 
directed  towards  changing  a  social  condition; 

IX'spite  the  failure  of  th&  Philadelphia  Plan  challerige^  several  attacks 
were  lauriched  agairist  the  GdverrinieriTs  use  of  goa^s  and  timetables:  In  the 
overwhelming  majority  of  cases  the  programrriesi  were  sustained,  but  the 
enemies  of  arUrmative  action  did  riot  desisU  regardle^^^^^^  . 
of  defeats  in  the  federal  couns:  Efforts  in  Congress  to  prohibit  affirmativ^e 
action  requirements  by "  attaching  riders  to  the  Labour  Depart rrierit's  ^ 
appropriations  niet  wUh  decisive  defeat  after  extended  discussions  of  the 
alleged  horrors  of  employment  quous  imposed  by  the  Government.-^'' 

In  ad  d  i  t  i  o  n  to  a  p  pro  p  f  i  a  ti  o  n  ri  -  J  e  rs,  wH  e  ri  re  vi  si  oris  o  f  Ti  1 1  e  V 1 1  of  the 
(JJt<i\  Rights  Act  were  being  .conF.dered  in  1972  attempts  were  made  to  _ 
Vnact  specific  legislation  which  would  prohibit  the  use  of  quotas.^'  Noj  on'y  ■ 
did  C/ohgress  reject  these  but  it  enacted  section  7[8  of  TitJe.Vll  of  the  Civil 
Rights  Act  of  1972:  which  gives  Increased  legislative  validity  to  the 
affirmative  actipri  plans  required  under  Xhe  ExecUti^^^  ^  ^ 

These  victoric:s  were  followed  by  furtlier  developments  of  great  sighif- 
i  can  c  e  to  t  he  re  ve  r se  d  i  s  cr i  rii  i  ri  a  t  i  d  ri  co  ri)  ro  v  ersy . »  _Fi  rst .  the  Fe  d  era  I 
Cknerhriierit  generalised  the  affirmative  action  requirement  that  had  been 
vuiidated  in  construction  and  applied  goals  arid  tiriietables  to  mqst  other 
corflraclors-'"  Secbrid.  the  US  Corigress  incorporated  the  affirmative  action 
idea  with  varying  degrees  of  specificity  into  a  large  .number  of  ledera! 
p r og r a rn ni e s.  "Th ese  i ri cl u d e d  . j-O  prqgra m m es^, je ki ti rf g  to  e d uca t i o n a i 
beriefit^.  a  minority  business  enterprise  programjne'^  programmes  to  help 
elderl>^  members  of  minority  g(pups  and  provide  domestic  assisUirice  to 
persons  who  do  riot  speak  linglish  fluently,  the  :te  and  tocal  Fiscal 
.•\ssistance  Act  of  1972.  as  amended  (the  Revenue  Sharing  Act),  Srid  riiariy 
others.  Additionally,  mariy  state  and  Ideal  bodies  have  adopted  comparable  ;  ^ 
jiirogrummes  so  that  it  is  doubtful  whether  anyone  now  knows  theTulU  * 
ex'.ent  of  affirmative  action  obligatioris  thidUghdut  the  cduntry: 

'  •'  '  ^ 
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4.  DeFunis  to  Bakke:  five  rnbre  years 
of  acrimonious  debate  (1974-79) 

Bv  1974.  then,  there  was  iiri  MbuVidanCe  of  alTirmative-  action 
-rvrburanlincs,  Inrd  although  they  had  won  approval  by  a  substantial  number 
of  lederal  courts  the  cpltlcal  is^ue  of  the  cpristitutionality  of  affirmative 
action  had  still  not  been  addressed  by  the  US  Supri-me  Court. 

Tlie  first  major  case  to  reach  th.  highest  court  of  any  state  was  Defunis 

V.  Oiici^aanU'*  \._     .   '  .  "^i,  •  

^  Marco  DeFunis,  a  White  male,  was  denied  admission  to  the  Universit)^ 
of  Washington  Schooi  ofXaw  although  more  than  30  applicants  with  lower 
academu:  credentials^  all  members  of  minority  groups,  were  admitted. 
DeFuriis  sued  in  the  state  court  alleging  he  had  been  denied  admission 
solely  on  the  basis  of  race,  contrary  to  equal  protecuon  of  the  laws.  The 
trial  court  agreed  and  a  divided  SopremejCourt  of  the  State  of  Washington 
reversed:  The  Uriited  States  Supreme  Court  granted  cmiorari:^'  Thirty 
briefs  were  filed  in  the  Suprem^Court  addressing  the  multitude  of  complex 
cdrislitutional  issues,  but  the  Court,  sharply  divided,  ruled  tliaU he  case  was 

  r  '  A 

moot.  -    .  -  ^   

Heated  debates  bVer  the  underlying  issues  continued  for  the  next  live 
years  Bcikkv  v.  Rex^ents  of  the  Vmycrsity  of  CaUfon^^^'  only  provided 
fuel  for  the  continuin^debat&s,  but  offered  the  US  Supreme-Court  another 
opportunity  to  enter  the  fray.-^-  Unfortunately,  the  Supreme;Court  s  dispo-  ■ 
sition  of  the)  Bakke' cvisc  did  less  td  resolve  th^  confiict  than  the  deep 
divislbri  iriiUie  intellecluin  community  ^'d^^  ^  ^ 

The   Bakke  case  concerned  a  special  programme  /or  adnutti,ng 
minorities  to  the  Medical  School  of  the  University  of  California  at  Ravis, 
Sixteen  of  100  slots  in  the  entering  class  were  sp_ecifically  reserved_for 
minority  candidate^  who  Were,  however,  also  eligible  for  the  other  84.  This 
was  the  process  that  Bakke,  who  had  been  turned  down  for  adrriissiori 
several  times,  challenged  as  uncorisiiiulional^.as  a  violation  5>'  J^^'^/. 
(••Non-discrimiriatibri  in  federaily  assisted  programrTies-")  of  the  Uvil 
Rights  Act  of  1^64.  and  as  a  viqlation  of  the  Constitution  o.  the  State  ol/ 
California.  The  trial  court  in  California  found  that  ;he  special  programme 
operated  as  a  racial  quota  because  minority  applicants  were  rated  ori^^ 
against^ne  another  and  the  16  places  in  the  class  of  160  were  reserved  for 
jlhem   This  the  couh  said,  violated  the  federal  Constitution,  the;  slale 
Constitution,  and  Title  VI.  However,  the  Court  refused  to  order  Bakke  s; 
admission  because  he  failed  to  prove  that  without  the  special  programme 
he  would  haJ?e  been  admitted  to  the  Medicdl  School.  ^ 

On  appeal,  the  Supreme  Court  of  California  held  that  the  programrrie 
violated  the  equal  protection  clause  of  the  Fourteenth  Amendrpent  of  the 
federal  Constitution  because  Bakke  had  been  rejected  on  the  basis  of  his 
race  in  favour  of  another  who  was  less_qua?med  as  measured  by  the 
standards  applied  without  regard  to  race.  The  Court  ordered  Bakke  to  be 


460 


I7g 


171 


"Reverse  discrimination"  in  employment 


admitted  to  the  Medical  Schpol  arid  enjoined  the  Uriivi  rsil^^^ 
nia-Davis  from  consiclering  the  race  of  any  applicanc  in  its^admission 

.  process.  __  __  . 

P'^.S'LiRr^?!^  of  the  United  Stales  granted  Lmiorari  vo  consider 

the  important  conslitutidrial  questions  raised.  J'l  record  number  amicus 
curiae  briefs  were  filed,  arid  wheri  the  Court  nrially  issued  its  decis^^^^ 
sides  claimed  victory.  One 'description  of  the  outcome  vyas  that  if  was  a 
4- j.4  decision  (the  Supreme  Court  consists  of  nine  Justices).  Four  justices, 
Breririari,  White,  Marshall  and  BiackyiUn,  fully  accepted  the  Davis 
programme.  They  held  that  the  Governnienl  may  take  race  into  account 
when  it  acts  not  to.demeari  or  irisult  ariy  racial  jgro up,  but  to  rerrieH^^  <^[sad; 
vantages  minorities  have  suffered  by  past  racial  injustice,  at  least  when, 
appropriate  findings  have  been  made  by  ju(iicial,  legislative  or  adminis- 
trative bodies  w|th  competence  to  act  in  the  areas  concerned:  Mr.  Justice 
Powell  joined  the  four  by  indicating  that  he  was  prepared  to  accept  a 
system  that  takes  race  irito  accourit  as  oh^:/ac/or  iri  selectidri,  arid  he'^^^ 
approve  even  nuineHcal  goals  where  there  fiad  been  a  finding  of  prior 
LLIegai  discrimination  by  a  competent  administrative  or  legislative  agency. 
Four  justices,  Steveris,  Stewart,  RehriqUist  and  Bi^rger,  ruled  that  the' 
university's  programme  was.  ftohlbited  by  Title  VLof  the  Civil  Rights  Act 
of  1964 'because  the  iriterit  of  Cdrigress  iri  that  Act  was  that  any  such 
programme  be /colour-blind:  Therefore  it  was  unnecessary  to  take  a 
position  in  this  .case  on  the  constitutional  .issue  of  the  use  of  race  quotas  to 

achieve  a  specific  reriiedial^frecL  ^  

The  sum  of  the  Supreme  Court's  treatment  Jefl  much  to  be  desired. 
Although  there  seeriied  to  be  five  clear  votes,  a  maiqrity,  for  the  prqpdsitioh 
that  Under  certain,  circumstances  racial  classification^nd  actions  Jbased 
thereon  would  pass  constitutional  muster,  with- the  shift  of  Justice  Powell 
«'»ri  brie  critical  issue,  there  were  five  votes 'that  said  '.he  Da  vis,  program  me 
.v>  "  "!;»!:  At  the  very  teasi  jive  justices  concluded  that  the  racial  classifi- 
i_>i>-  „  •nfi  the  use  of  specific  reriiedies  were  riot ^efr  .vf  u neon s^tifU^^^^ 
Thai  .^U-- justices  took  refuge  behin  1  the  will  of  Congress  as  manifested  in 
T  ile  Vi  left  unresolved  the  question  of  their  views  dri  the  coristjtutioriality 
of  the  Cdrigress'.s  deciding  ^^o  require  or  pvrtnt  affirmative  action^  With 
such  a  clftud  over  the  meaning  of  the  Bakke  case,  the  debate  over  the  desir- 
ability'  a  n  d  1  eg  a  I  i  t  y  of  a  ffi  i-rii  a  l  i  ve  acti^b  ri  cb  ri  ti  rjued .  One  e  f  feet  of  t  II  e 
decision,  at  least  as  it  affected  edacation,  was  that  the  faint-hearted  or  the 
doubtrui  were  moved  tb  restrict  afilrmaliv^  action  etTorts.  Oh  the  other  side 

■of  the  ledger,  ericbUraged  by  a  five-vote  majority  that  race. could  be 
relevant,  the  more  reso 111 te  Rjoponents  of  affirmative  action  were  moved  to 
devote  their  attention  to  the  specifks  of  theij*  various  pm^  ^^sare 
that  they  met  Justice  Poweifs  concerns.  The  Federal  Government, 'which ^ 
had  supported  the  California- Davjs  programme  before  the  Sujjreriie  Courf, 
cbritiriU^*d  its'pbstUre  thai  such  programmes  were  constitutional  • 

While  the  wbrld  was  waiting  for  the  Sdpreme  Court's  dispositibri  oTthe 
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ttakke  rase  (Ik-  Fifth  firoiit  Caurt  of  Appeals  issncd  an  bpinion  in_  WVjtff  : 
V  Kmsi:t  Alumi,uun,  ami  (TJumicat  V.,rp.^\  The  W.tvr  case-  was  a  l.tic  VII 
.h  .llonuc  to  a  vplunt;ifv  afnrmative  action  progr;MnmLvproviUmg  tor  a 
onc=to-^ne  ratio  in  sdc.tion  for  an  on-the-job  training  programmejor 
skilled  eraft  jobs  in  Kaiser's  Grarnercy  (touisiana)  plant.  This^plan,_wh,ch 
iornieU  part  of  the  collective  bargaining  agreement  jKtween  the  company 
and  its- unions  was  adopted  partly  in  order  to  comply  w>tK  ^.xccutive 
Order  I  P46  The  company  previoasly  had  no  trammg  programmes  and 
had  hired  its  skilled  craftsmen  direetly  froin  the  streets.  The  Court_  o 
Appeals  ruled  that>the  plan  violated  Title  VII  by  discnrtimatmg  agamst 
Wliites  since  it  had  not  been  detevrnined  or  shown  that  Kiii.ser  was  gnilty  ot 

any  past  discrimination.     r-',,,^  ,„ 

■  Observers  viewed  Wi-her  as  an  opportumty  for  the  Supreme  Court  to 
proribuncc  comprehensively  on  the  issue  oT  reverse  discrimmm.on.  The 
tourt  of  Appeals  went  out  of  its  way  to  determine  that  even  if  the  plan 
were  in  response  to' the  Executive  Order,  the  Order  was  invaHd  as  it  was  in 
conflict  with  Title  VI  i  provisions  that  all  preferences  based  on  race  violated 

the  Act.  ■  '  '  ,      ,  . 

The  Supreme  Coart  in-a-5-3-dcc-isfcn  ruled  that  the  plan  was  not 
prohibited  bv  Title  Vil.-»  Mr.  Justice  Brennan  for  the  majority  of  the  Court 
reasoned  that  to  interpret  Title  VII  as  prohibiting  voluntary  prererences  of 
the  kind  agreed  to  by  the  parties  in  this  case  would  be  inconsistent  vyith^lhe 
'clear  concerns  that  Congress  expressed  in  enacting  the  statute,  I  ne 
majority  opinion  in  the  case  is  a  rather  carious  one  as  it  addr«5es  on  y  tlie 
validity  of  wluniarv  affirtnative  action  plans  in  the  context  of  Title  VI  l  U 

•  is  all  the  more  curious  because;  although  the  incidents  gi  ving  rise  to  the 
case  occurred  in  1974,  ^0  discussion  appears  in  any  of" °F""'°"^°^i^'= 
legislative  history  of  Congress's  1972  .amendments  to  the  1964  Act.  The 
'  Court  behaved  as  if  Congress  had  shut  up  shop  and  never  discnssed- the 
relationship  between  afnrmative  actido  and  Title  VII  after js; debates  of 
1964  It  could  be  argued  that,  as  thus  discuSised.  the  ruljDe-^rers  stronger 
support  of  aftirmaUve  action  than  might  mherwis^  hav^e  been  the, cas^. 
\Vha>  it  plainly  establishes  is  that  a  private  employer^and  a  umon,  ■  .-<^ 
employer  alone,  can  voluntarily  act  to  eliminate  mamfest  racia  inib_.  _ 
in  tradilionally  segregated  jolbs  where  no  official  body-jud.c'a  kg^^^ 
or  administrative-has  established  that  there  was  discrimination  by  .that 
employer.  Such  conduct  does  not  viblme  Titte  >^^  Hir^r.lv, 
Unforturiately,  the,  Coart  missed  the  opportunity  to  address  dii^ct  y 
many  of  the  critical  issues  which  wer^  raised  in  the  lower  cpurt.^While 
recognising  the  value  of  judicial  restraint,  one  still  wonders  at  th^C  ourt  s 
reluctance  to  gasp  the  nettle.  The  affirmative  actibn/reVerse  discnmination^ 
issue  had  plagued  the  country  ftjr.a  decade,  particularly  in  employment.  It 
•ever  a  more  wide-ranging  opinion  was- justified,  it  was  in  '^e  >Vrt>£'/;  case. 
And  ^et  the  Court  once  again  spoke  with  uncertain  voice  and  the  debates 

.  .continue.'"'  '  -  ' 
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f  ile  schokiiiy  law  journais  lend  to  lag.  a  season  behind  the  Supreme 
(  i>uri  i  Has  hcen  a  modest  iirriourit  of  posN  JKt^/jt'r  c^^^ 
vKuihi.  ihcu-  i>  work  in  progress  which  will  make  iij^.^appearance.  ne.xi 
season  Njeanwiiijc.  He  lb  re  we  have  digested  fK'/)c'r,  the 'Supreme  Couil 
deciclcvi  Vunituvc  v.  Kluiznick  on  2  July  19S():*'  This  case  may  be  the 
.Supreme  C  ourt's  rundanienlal  coplribulion  lo  disposing  of  ihe  reverse 
discrinii nation  issue  but  it  would  be  too  bptirriislic  a  readihg^^ 
CiMic  iuUe  that  it  will  end  the  controversy:  There  w.erc'three  opinions  among 
the  justices  voiiiig  to  sustain  the  programme  under  attack  arid  two  opiriibris 
.iiiuMig  the  three  dissenting  justices. 

At  issue  was  a  constitutional  chajlenjie  to  the  requirement  in  a  congres- 
sional spending  prograhiriie  that,  unless  an  adminislrative  waiver  is 
uratucd.  10  per  cetit  of  the  federal  funds  granted  for  local  public  works 
proiecis  must  He  used  Hy  state  or  Ibca?  graritees  to  procure  services  or 
supplies  Irorii  husirtesses  owned  and  controlled  by  members  of  the  stalu- 
iomI>  detlneil  minority  group  (this  was  the  minority  business  enterprise 
priigrariinie  mentioned  earlier).  There  is  hb  question  thai  this  is  classifi- 
cation h>  racial  or  other,  minority  criteria  and  that  il  provides  a 
•prel'eience''  for  nuMiibers  of  the  groups  so  defined.  In  the  district  cburt_the 
Validii>  of  the  nrograhinie  was  upheld  in  Vuiiiiovv  v.  kreps;^^  The  Court  oT 
Af-p'jals  of  ilie  Seeoiui  Circuit  affirmed,  holding  that  everi  by  the  rnost 
cxaciinki  standards  bf  review  tjle  prograninic  passed  constitajional 
tiiusier:*'  consideruig  the  programme  in  the  context  of  many  years  bf 
governmental  efforts  to  remedy  pas^  racial  arid  eihriic  discrir^ 
vVas  difficult  id  iiiiagine  any  purpose  for  the  programn>e  other  than  to 
rcineci)  such,  discrimination.  ' 

In  the  Supreme  Court  a  plurality  opinion  written  by  Chief  justice 
Burner  ancl  joined  Hy  Justices  Wh;  and- Powell,  after  reviewing  the  legis- 
lative history  arv-  the  adriiinisirative  prbcedures  relevatU  Jo  the  minority 
tnisiriess  cnlerpri^e  programme;  declared  that:  "A  programme  that  employs 
racial  or  r'Jinic  criteria,  even  in  a  remedial  context,  calls  Tor  clo.se  exarrii- 
n  iiiv>n.'*  "  The  Court  holed  that  cvch  Acts  of  Congress  arc  not'  immune 
from  scrutin\  and  ihai  it  niUj^l  look  closely  to.  determine  whether  Congress 
had  overstepped  its  ccMistitutibhal  power.  Th^*  Court  eoncluded  that  the 
oHjectives  of  the  legislation  were  within  the  power  of  Congress-,  that  the 
iirnited  use  of  racial  and  ethnic  criteria  in  the  context  .presented  was  a 
eonsiiiutibhally  permissiHle  means  for  achieving  those  objectives,  and  that 
the  Act  di<i  noi  violate  the  equal  proiei  iion  com po pent  of  the  due  process 
clause  of  the  ril^h  ArriehcirriejiL  ' 

It  rejected  the  contention  that,  even  in  a  remedial  context.  Congress 
m u si  he  w holly  colour-*! iri d .  With  rega r d  t (i  i He  bbj_ecti b ri  that  t he ' 
profHarDhie  irii permissibly  deprived  non-miiioruy  businesses  of  access  to. at 
least  a  portion  of  the  government  contr'aciing  bpportuniiies  gericrated  by 
the  Act  (the  reverse  discrihiirialibh  charge),  the  Court  recognised  that  the 
oH jective  ol  remedying  liistcrical  impairment  of  access  could  have  the 
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dTcct  of  Mwiirtlirig  elsewhere  some  aminicts  vvhich  vvould  otheKvise  have 
tv  .-n  lu- .rclecl  to  non-iiiiHoriiv  businesses  that  may  thcmsclviss  be  mnoceni 
or  .ml  prior  disc,  i.ninalorv  acts:  It  noted  that  the  iailure  of  non-mmor.ly 
Hnns  lo  receive  certain  .contracts  was  ah  incidehlal  conseqacnce  ol  the 
proar  n'nme  not  pari  oC  its  objeciive:  Similarly:  il  conceded  that  past 
,nuvii',nK-ni  of  ;.ccess  bv  minority  tlrms  to  public  contracting  opportumtics 
-  ..  h  i\c  been  ;.n  incidental  consequence  of  "business  as  usual    by  public 


conuaciing  agencies  and  among  prime  contractors,  but  the  Court 
ohcluded  that  it  was  not  a  constitutional  defect  in  the  programme  that  it 
inigin  disappoint  the  expec!:uions  of  non-minority  nrm.s,  It  declared: 
•Wlieh  etTeciiiating  a  limited  and  properly  tailored  remedy  to  care  the 
eirects  of  prior  discrimination,  such  a  •sh:mng  of  the  burden"  by  innocent 

parties  is  not  ihiper-        -ile:"''    ,    >■■  . 

On  Ihe  charge  i;     Jie  programhie  excluded  Certain  groups:  the  C ourt 
noied'that  it  was  legitiiiiate  for  the  legislature  to  take  one  step  at  a  time  to 
remedv  p:iri  of  a  broader  problem.  Congress  had  hot  sought  to  give  select 
minoritv  groups  a  prelerred  standing  in  ihe  donstruction  industry  but  to 
place  tliem  on  a  more  equitable  footing  with  respect  to  contractmg.oppor- 
Uinities:--  Perhaps  the  most  telling  statement  from  ihe  Burger  plurality 
opinion  was  the  following:  _ 
C  onuress  afier  due  consideraiibn.  nereeixed  a  pressing  need  Jcrmove  rorward  with 
ie    appmaehe^^^   ihe  eoniinuing. effort  to  achieve  the  goal  of  equalnv  ol  ee^npmtc 
o^o  ^U.^:  Iri  .his  en-ort.  Congress  has  necessary  latitude  <o_':>-]S]^^'^^b^;^^] 
such  ;is  itie  limited  use  of  racial  and  eihnic  criteria  lo  accomplish  rcmcdiaJ 
^eet^'rihi-!  espeeiallv  is  so  in  prPgr-lmmes  where  ^olunlary  ^e;^P™ 
remedial  measures  is  induced  by  pl^'--in&  condiiions  on  federal  expe^^^ 
lie  nroeramme  mav  press  the  outer  Hmils  of  congressional  au  hcritv  allords  no 
blsir  ro'v  TriTing  if  down....  Petitioners  have  mounjM  a  facial  cljaMenge  to  a 
progr:imme  developed  by  the  politically  responsive  branches  of  goNxvnm^^^ 
Congress  must  proceed  only  wiih  prbgrammes^  narrowly  iailored_ip_  ach loc  i^s 
Ohic-eiives  subject  to  continuing  evaluation  and  reassessment:  adminisLralio^ijf 
pr&'ammes  n  u.t  be  vigilant  and  nexible:  and.  when  such  a  programme  com_e5 
underTudicial  review:  courts  must  bel  satisfied  thai  the  jegistaiive  obiectn^^^^^  and 
p"oiected  adriiinistralion  give  reasonable  assurance  thai  ihe  progranmie  will 
funciion  williiri  cbrislilUlioiial  limitalions.' 

Mr  Justrce  Powell,  althougi.  joining  the  opinion  of  the  Chief  Justice 
:.lso  set  forth  his  view  separately  for  the  purpose  of  applying  the  analysis  ol 
His  opinion  in  the  Bakke  case.  He  stated  wi^h  greater  specir.city  what  must 
be  don5  if  competent' legislatrv'e  or  administrative  bodies  are  to  be 

successful  in  imposing  race-conscious  remedies.    — 

'Mr  Justice  Marshall.  ioS  .ed  by  Justices  Brennan  and  BJpckmun, 
concurred  iri  th  •  iudgment  of  the  Court  but  wrote-separate  opjnfcns  lor  a 
Piirticnlar  pu  -  .c.  Agreeing  w.th--'Th^k.,ai!£lj°si''^"  "^^V  pj;6?'rammes 
which  contain  suspect  clascincati'on  are  subjeu  lU  .sulci  jciuliu/'and  can  Be 
;,,c,;r,^d  oplv  if  furtherinc  a  compelling  govr.-hmental  purpose,  and  even 
tR.-n  oniv  ii-'rio  less  restriclive  alternative  is  available,  the  Marshall  group 
wrote  to' reinforce  the  position  they  took  in  Bakke,  namely  that  principles 
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biiilawing  ihe  irrdeviini  or  pernicious  use  of  race,  are  irrdpjjosite  to  racial 
crassincaUdns  that  provide  beriefiis  to  miridrities  for  the  purpose  of 
roniedying  the  present  effects  of  past  discrimination.  j 

SBch  classinci  riorLs  fthev  wmiej  may  disadvanmge  some  Whites  but  VVUiies  as -a 
class  lacJk^  the  "traditional  indicia  of  suspectriess''f  the  class  is  riot  Saddled  \vith  Such 
disabilities.,  or  subjected  to  such  a  history  of  purpdseful  unequal  'reatmeht.  or 
rcle^aied  lo  such  a  position  of  political  pdwerlesshess  as  to  cbmrriarid  extrabrdiriary 
proieciion  rrpm  the  majoration  process.  Because  the  consider^^^^^  yce(  is 

rejevani  ui  remjidy  ih^c^^ 

go \  e rti  m e nia I_  prog ramjn  es  e m pl_o y i  ng  ra ci a  L  class]  fi cat j  o ns  _fo r_  re m^ed ial  _  f> u  rposes 
can  be  crafted  to  avoid  stigmaiisaiion,  we  conclude  that  such  programme sho^bld 
not  be  subjected  10  con\eniional  "strict  scrutiny" — scratlny  that  is  strict  in  theory 
bui  f  'tal  in  fact.'-* 

Justices  Rehnquist  and  Stewart  joined  in  a  dissent,  the  burden  of  which 
was  that  the  Cdnstitutidn  is  cdldur-blind  and  neither  knows  nor  tolerates 
classes  among  citizens,  and  that  on  itsJTace  the  provision  at  issue  in  this  case 
denied  equal  protection  of  the  la\v.^  Their  seritirrierits  were  surrimarised  as 
follows: 

'  ThCTPourteejiih  Amendment  was  adopted  - lo  ensure  thai  every -person  must  be 
treated  equally  by  each  state  regardless  of  the  coldui  of  his  skin.  The  Amehdrilerit 
promised  to  carry  ib  its  necessary  cbriclusibh  a  furidarrierital  principle  upon  which 
this  nation  had  been  founded—that  the  law  would  honour  no  pre fererice  based ^ 
Lineage.  Tra^i^air  promise. of  1 868  was ,not  jm mediately  fulfijjed,  and  decades 
passed  b^'fore  i h ■  ' es  and  th_e _  Federal  G oyern  mem  were  _ fi na j j>L  di reeled  _t p 
eliminate  detrim*'         lassifications. based  on  race.  Today,  the  Court  derails  this 

.  achievenieni  ai  r:s  its  Imprimatur  on  the  creation  once  again  by  government 

of  privileges  bi.*  '■^'■  K- 

In  their  vjew.  und^r  li.c  CbnsUtution,  we  may  not  prav.»ise  racism  even 
temporarily  "as  an  experiment. 

Mr.  Justice  Stevens,  who  aiso  dissented,  _seerr>  coTie  down 
sbinewliere  beiweeri  iHc  pbsitlori  of  the  Chief  Justice  .^rJ  t^|^t_  of  the 
F^ehnquisi/Siewart  disseni:  He  was  not  convinced  that* the  Constitution 
contains  an  absoli'ie  prohibition  on  classification  by  race,  but  he  believed  it 
_is  up  Id  Cdrigress  :.' ^mdnsirate  that  any  unique  statutory  preference  is 
justilicci  by  a  releyaj..  ch;'. ^cteristic  that  is. shared  by  mernbeL-.  of  the 
prt^ferred  class.  In  his  opinion  CjDrigress  failed  id_i;iak-*  that  dcn1dnsti':iiidn 
in  the  programmes  under  scrutiny  and  conseqiLentjy.  failed  to  discharge  its 
duty  to  govern  imnartially'l  as  required  hy  the  Cbnstiiutibri.*"* 

Two  things  may  be  said  about  the  impact  of  this  decision  on  the 
ccniiniiing  d-J>aie  regarding  reverse  discrimination/affirmative  action.  The 
v  iew  that  racial  classillcaiidrii  per  s**  vidiiilc  the  Cdristijutidn  managed  Id 
garner  onb  two  votes  (Stevm  and  Rehnquist).  MarshuP  [?Tennan.  and 
Blacktnun  '  oiild  liave  sustained  even  the  Bak^'*  prograrrirrie  arid  took  a 
more  Hcxibu  vfew  of  what  governments  may  do:  They  found  no  constitu- 
tional impediment  ;his  programn.e  and  will*  no  doubt  cbntihue  tb 
approve  c!lbris"  to  n.rri  dy  discrlmihatidn  iii  this  fashion.  Burger,  joined  by 
White  and  Powell,  gave  c\l..,  indication  that  all  future  programmes  using 
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r  .c-i  .1  cU.ssillcMtions  going  to  be  sC■rutiIli^ecl  on  |<  <Msc-by-u..c  b.is^, 
■Ci  u  -osscll-s  recitation  oti'.hc  s.lcua.rd.  rcc;.ircci  by  such  progranin  s 
Si^  c,.-s  tinhMrpincs>  ulth  Ihc  extent  to  uhicl1.X  o.,grcss  co,npl,cd  w,th 
U  OS  re.|tnrcn,cnts  ,b>-  time,  v.e  enn  .inticip...e  eontnv.ed  .ss.ul.s  upon  the 

Hn.TC  .rnrntmive  action'twui  r  the  gnise  of  seeking  review  ol^spce me 
n  ^^^^^^^^^  Tl.c  Supreme  l  onrt.  it  se.nis.  rmhcr  .h..n_resc,lv,ng.lhe  tssue. 
u^'  ;  ureU  tH.a  debate  over  it  will  be  prolonged.  > '.c  Bt.rger  ^or..g 

pin  on  is  a  ^cry  narrow  approach     Hieh  suggests  iroubie^lor^o  I  r 

'rocr.unmes  winch  nngiu  not  He  able  to  f„  into  the  structure  c>tahh>hed  by 
Ihc  Public  Works- l  inploymen-  Act  of  and  -he  h.story  o!  admtn.s- 
ifaiioii  of  the  minorit\  business  cntL-rpfise  programme.  ,  i- 

On  the  plus  side,  it  seems  clear  that  all  six  ol  the  majority  believe 
dctercncc  is  due  to  the  legislature,  as  a  -oeqt.al  br;uich  ol  government 
that  resolution  of  the  conOici  Inorc  appropriaicly  belongs  in  the  pch  i.al 

,ren  .  rveh  the  .iisscnl  of  Stewart  and  RehnquisI  pollKs  in  that  direcj.on. 

Ih  it  tile  debate  uill  be  eoniinUed  is  gaarameed  by  the  Supreme 
Coutt  s  docket  for  M^Sl.-'  If  the  position  outlined  in  the  Hurger  plural.iy 
opinion  land  >ccn,iugly  endorsed  by  Mr.  Justice  ^nevens)  prevails,  ue^an 
anticipate  a  steady  ilow  of  eases  seeking  Supreme  C  ourt  review  until  all  ol 
rhe  issues  have  be.  addressed. 

5.-  Cdhclusion 

The  term  ■•reverse  discrimination"  is  a  corruption  no  matte,  in  which 
sense  it  is  used:  If  :  is  used  to  describe  denial  of  a  right  or  ;  bcnelit  or  an 
expectation  to  a  White  because  Blacks  or  other  minorities  ire  beir.^  giv.-n 
nrererence  it  is  a  corruption  of  the  !aw.  The  Supreme  C  otirt  has  n:,cd 
Tm  instice  Marshall  lor  a  unanimous  Court,  t^at  Title  Vli  ol  the  iv- 
Riuhts  Act- of  19M  and  the  Recon^ruction  Era  Civil  kighis  Act  prohibit 
dia-riminaiion  on  grounds  of  race- White.  BrOvvn  or  _Black.;\^  _  _ 

Whenever  race  or  ethnic  backgrsand  is  used  as  a  distmgurshing  taclor 
in  programmes -bcneri:inp  the  members  of  groups  so  identin.'  ..  such 
mopramir  -rcattacked  as  -reverse  discrimination  .  Up  to  a  point,  the 
{erm  is  api^that  is.  the.-.,  programmes  do  identify  the  jyou,..  "Ot  for  .he 
purpose  of  stigmatising.  excludiHg  or  abusing  Us  members.  lu.t  to  ensure 
ihat  thev  are  i  eluded  -r.d  helped:  Thus  it  is  true  that  th's  is  the  revers.  of 
;he  purposes  for  ••  h.ch  :  --se  groups  were  classified  loi  tm-ny  years  m 
-he  United  States,  and  that  the  attemion  given  them  undc,  modern 
•  .Tirmatis  e  action  prUgrammes  is  the  reserse  of  the  trc;itn-ent  tne>  revived 
in  the  n;.st:  But  this  is  not  uhat  those  who  use  the  ter^  ••rever.se  discnn^i- 
n  .ti  -n^'  ir.ean.  What  thev  t:iean  is  that  their  group  risks  losing  some  right 
bcne'nt  or  expectation  while  other  groups  receise  or  will  receive  special 
attention  and  that  this  is.  or  should  be.  illegal:         _  ^ 

Accer.tance  bv  the  courts  or  other  governmental  entities  oi  >hc  noiron 
of  ■•reverse  di.scr'imination-  would  put  the  coontry  in  an  mipossmie 
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position,  riie  oiijy  wiiy  to  iciiicciy  ihc  uhdcrpuriicipaiion  of  some 

cnnips  (c^.  in  empio>nicni)  is  lo  dc\  isc  programmes  speciricaljy  aimed  ai 
ifie  nicmher.s  of  these  groups.  Fc)r;example,  if  uridcmtilisatidh  d I*  women 
iiiui  l^lackK  is  ilie  {iroblem,  ii  would  be  patenily  idiotie  ip  craft  a  remedial 
progr;imme  iliat  ignored  sex  t^r  r;jce. 

The  social  purpose  of  affjiniative  action  programmes  is  to  achieve  i 
distriiniiion  tliroiightnSt  occupationai  ano  professronai  categories,  or  other 
hfc  chances,  that  is  appropriately  repr,:seritaiive  df  the  diversity  of  our 
p(ipi:l;ition  ^generaljsj(  To  acliievc  this  objective,  some  Jndividuajs  in  an 
underutilised  group  ^(vill  necessarily  be  "windfall"  berienciaries  of  altered, 
anil  hopefully  ihiproved,  economic  circumstances:  Ijnfortijnately,  some 
iiuii\iduals  in  inhcr  groups  whose  participation  is  average  ox  above  will— if 
oppiutuiiiiics  are  riot  uriliriiited~be  uniiiieniidriall>^ri*strictL'Li  or  forced  to 
lower  iheir  expect:uions:  To  ^abcl  such  prograiimies  "reverse  discrimi- 
n;ition"  is  tO  determine  legality  and  constitutioriality  through  the  use  of 
I  III  dell  Med  teiiiiiiiology. 

Analssis  of  the  use  made  in  law  of  tiie  term  "reverse  discrimination" 
e.isils  re\e:»ls  what  is  at  issue.  Discrirriih^iibii  is.  iidt  defined  in*  equal 
ertipiiis ineiu  Opportunity  law;  rather  itsmeanjng  has  emerged  through 
iiuiici:il  decisions.  There,  is  ^  discririiiiiatiori— irivididus  discrimi- 
jiatipii— uhich  is  pdl  in  viol:ttion  of  Title  Vll  or  of  other  civil  rights  jegis- 
i^jtion:'"'  What  the  lau  has  ende:ivoiired  to  do  is  to  determine  W'hich  kinds\ 
of  discriiniMiitioii  are  acYiVmahTc,  1  tie  reverse  discrilfiiriatidil  lobby  would 
lia\e  the  la\v  prohibit  any  hvni^in  conduct  based  on  race,  by  government  or 
b>  pri\ lite  piirties  compelled  by  go\  eminent,  becaiis'^  ariy  such  prdgrariiriie 
would  escUide  soiiie  grdiip.  - 

Is  liiere  lu^  ju.>tif!cation  for  gov  ernmental  'ttention  to  the  ;plighi  of 
n>;norities  in  modern  America?  Is  there  rid  evid-M.je  ofracial  urider|iartici- 
p;jtinM  in  tile  bcref^'s  of  America?  Mr:  Justic  ;  \i;irshail  in  his  separate 
opinion  in  tlie  Ihik  .  '  case  snniniarised  the  nio  .^'rri  coiidilidri: 

riiv  Miisitiori  Uic  ,Net;rii  {odiiy  iii  Arrierieii  tlii*  iraglc  HUL  ineVjl.lbl(*  eonsc- 
i]iiencc  i>r  eciitiirit.-s  oi"  niicqiul  ire;iinicnt.  MLMsun-tt  H\  ;inv  HencfifiiarK  ^iT  Comfort 
'•r.  'chicvcKvrit.  iiic.iiiirijziui  cqu.in  reni.iiiis  .1  dist:ih|  drciim  l^i  ihc  iNegro  .  . 
1 11  ;rc  lollou  MjMstics.  (icriuwistr.jtirig  th.'t_.l|i.icK''.arc  ori  a\cnige  al  -i  clcMr  ^^i.ad• 
\  a  ii  t  ai^e  in  r  c  >  [     t  o  f '  I  i  Te  e  \  pc  c  I  a  n  e  v .  i  i_i  t>i  n  t  rp  o  r  t_a  l_i  t  y ,  i  n  eo  n  k-  i  m  d  >•  i  n  pj_- *  ym  r  n » .  j 

ilic  relainiiiship  hetuecn  these  figures,  aiui  tjuv jiisU)r\:_oJ_  UJ.H*yii_al  irt\itrfic;ii 
:,MnukM:l  lo  ''ic  Nt-gro -CaniUX  he  cleiiied:  .At  e\er\  point  (Voni.  birth  to  death  (he 
I  111  [-a  1 1  i:i  klic  pas!  (s  rctleCtcii  in  the  still  'hsnnoured  position  of  (lie  Negr'i  . 

Vw  liuiil  of  iliL  sorr>  hisior\  of  disLriininatioh  arid  its  devasCifing  irilpact  on  the 
lives  oT  Se^rocs.  Hringine  ifie  Negro  \}mo  the  mairistreahi  6\'  AhR-rieiin  life  should 
he  .1  sijie  Intel  *  Ltrilu"  liigliest  ouIim.  To  fail  to  tlo  so  is  to  ensure  (Hat  Anu-riea  uiil 
loicvcr  reni.iiii  a  diviilLii  soeiely/" 

;  Anicricar.s  gre. it  believers  in  statistics  and  there  is  no  w;iy  th;:t  tlie 
figures  cileil  b>  Mr.  Jiislice  Mar.sh.ill  ciiii  be  explained  lis  licciilental:  Oi.e 
Can.  of  Cinirse.  take  refuge  n  ilie  belief  iji, it 'Black  Americans; _are  genet- 
ie  ''^  iirferior  and.  ctnipling  this  \iew  with  a  notion  of  social  Darwirii.sr^ 
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concliicic  iliui  ihc  minoritv  populanon's  piirticipation  ryic  is  whai  ih^i 
popiilau'on  deserves.  Another  approach,  of  course— anU  one  _sceniingly 
Kxcpi  ibie  lo  Mr.  Justice  Rehnquisi  arid  Mr.  Justice  Stewart— is  thai 
..MMidless  or  the  counirv  s  history  and  ;in>  current  condmons  of  mihalancc. 
Uk  C  (-^siiiuti(Mi  requires  colour-hlirrdness.  and  any  effbrl  to  deal  with  this 
prMhIcin  that  involves,  c!assincanbri^r>y  race  and  s^^         attentic^i  tc/ihe 

l;loup^^o  chiNsilled  vio' .ites  ^institutional  principles.   . 

I  here  is  sulwantial  evidence  that  the  j-epreseritatives  ol  the  m:uority  of 
Americans  rejeci  the  Rehriquist-Stewart  approach  and.  whcther,or  not  they 
reject  hie  genetic  inleriority  v  iew,  they  accept  the  obhgiUibriA)f  society  to  do 
something  about  llie  severe  inibalarice;  One  of  the  dimculties  ^witJi^lIie 
poHiic.il  response  over  the  past  decade,  as  was  dso  the  case  in  the  186^)s. 
has  been  !hat  legislative  bodies  have  fell  it  necessary  to  include  other 
groups  as  well  as  Blacks  in  the  speciril  programmes  to  m^ikeahem -poliV- 
icallv  palatable:  T^ios  wc  see  attention,  also  given  tp  vvoriieri.  the  Spanish - 
spe  I'king  the  Indians  and  the  Aleuts.  History  docnme/ils  that  ihe  impaa 
iiuidious  discrimiilaiion  in  this. country  has. been  felt  most  cruelly  ana 
hcr.iiciooslv  bN  Blacks,  but  neither  pbliticai  power-^nor  moral  persua- 
siveness haJ,  evtT  been  great  enough  for  programmes     bc.cranx:d  solely  lor 

their  beiiellt.  :  -   :   -   '       '    -  : 

Despite  til.'  continuing  attacks  on  affirmative  action  programmes  in 
pc-i-  .die  co  i-  eases  and  in  the  leg  il  and  intellectual  jburilals.  these 
progranmies  have  ualned  wide  acccpiarice  over  the  p  'st  ten  to  12  years. 
There  .^r^'  ^o  manv  federal  programmes  on.the  subject  that  no  one  seems  to 
have  arl  exact  count:  the  estifiiate  Is  that  Con^rqii_Kas  epa^::^^i  s^me  60  to 
80  such  laws."'  Nor  is  there  any  estimate  of  how  .mar.  progra  mmes  have 
been  enacted  bv  states,  cities  and  countie.s.  tlirough  le^isWU-'On  jr  cxeciJtive 
iciior  th^ugirevidence  again  indicates  that  tlie  nom':>er  insubstantial.- 
The  shrill  arid  persistent  attacks  on  affirmative  action^  a-^  a  concept 
mparently  come  from  a  well  educated  a^^d  well  Hnanced  minority  w.hich 
has  created  an  impression  tha5  more  people  object  to  the  race-sj^ecmc 
approach  to  a  historical  evil  than  is  really  the: case.  Yet  it  seem^;  at  the  time 
of  this  vvTiting  that  the.  have  beeri  less  effective  Chan  some  other  mter^^st 
fi-oups  The  proliferation  of  affirmative  action  programmer,  durmg  the  past 
decade  sironglv  sugj-.ests  that  they  have  been  acceptad  by  tlie  most 
democratic  of  our  processes.  Ntn^  :l.c  .US  Supreme  Court  has  given 
oualiHed  approval  to  affirmative  aaion  in  mtitove  case,  so  that  at  the 
very  least  there  is  no  per  se  cbri.iiti'!ional  prohibition  of  race-  jr  ethnic: 
specific  programmes  for  the  benefit  of  the  protected  classes.  Both  the 
IWiiove  and  Bakke  cases  make  clear,  however,  that  such  programmes  will 
be  subject  to  se>irchim;  review  and  musl  be  crafted  with  du  -  care  if  they  are 
to  avoid  constiiutior.al  infirmity.  Thus  it  seeriis  likel>^  that  the  ry^^Ji  will  see 
coritinued  litigation  over  the rii,  as  neither  the  anti-  nor  the  pro-afn,rmat;ve 
.  action  forces  a.v  iikely  to  give  up_e;»sily.  ^ 

The  continued  viability  of  aflirniativc  actibri  programmes  u;  uie  field 
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''Reverse  discnrnynatyon''  in  crnpfoyment 

c>r  job  tipponunitics  will  also,  of  necessity,  be  heavily  dependent  upon  the 
economic  health  of  the  coijntry.  as  sharing  the  burdens  of  past  dlscrlmi- 
riatiori  is  more  acceptable  when  job  bppdrtunilies  are  abUnd.'.hl.  For  this 
reason  tlie  future  of  arnrmalixx  action/reverse  discrimination  wilj  now 
depend  less  on  legal  theories  or  philosophical  ideals  than  on  ecohprriic  arid 
politic*!'  realities. 


Notes 

'  this  u-.iijs  III  p»iiE.  "No  sijjc  shall  make  or  cnforcir  any  law  which  shaij  abridge  the 
priMl>^i'v  or  »niiiiuniiics  citi/cri.s  oC  the  United  Siji^s:  nor  shall  ai»y  sia:c  deprive  any 
pcrstMi  »iJ  lili;.  liberty  or  property,  withoui  due  process  of  law;  riot"  deny  jb  any  person  within 
its  jiiri^<lti  tiiur  the  cqiial  protection  of  the  laws/'- 

•  e.virt  4>f  (he  IJnivt'rufy  of  Culr/omiu  v.  Bokke.  4.18  U.S.  ''65  (1978). 

^  See.  i'nr  e^Jmple.  N.  Gla/vr  L  Ayftriiianvv  dikVnminafinn.  /iTOiic  niequattfy  anH  pubK' 
poTii  ]  (New  N  ork,  Hiisic  Books^  r975);  J:  _rJvihgstoiie  -fa'r^a/wt'.'\//N'(/(^ 
iiitum  iS.in  I-r  iiieisCa  W:  H.  Freenuui.  1979);  L.  A:  SvbK\::  Qunfos  anii  atjtlmtafive  acfum. 
(New  ^;ork.  l  ait    on  _b'ile._  l.9.S0_i;  and  T._Sowvl\:  .AO(CWWiy*^  .tJi\tf^  KtJA  ./y 

niit'wiirv  in  AiutJcmm*  (Washington.  American  Enterprise  'nslitute  for  'Public  Policy 
Re.earch.  1975  j.    _.    "  . 

'  SC'xOrjl  itistaliCes  -.u-re  Cited,  in  ihe  i;m/riM  diriui'  bfiCi  -Of  the  NAACP.  ( National 
A> v HM  j III ) r)  I  t >r  I l_i e  A d X  .UK c ni c n l_  o t' _( .  o  1 1 >u r ed  . Peop I e )_  Le^al .  ( )0&:ncc  a n.d  tducat to n.  Fun d. 
In e  J n  Kf  i:_vn i  \  n_f_  tfi c  I  iji \ tryit i ;  uf_ ,C'aJi f < irrna,  o p.. _ c i  t ^ _ p p _  H b 5.4 ^  w h i e h _  d is c' us se s  j h e _  1  eyi s I a.t_i_>  _e 
|risU>r>  >>t  Ihe  f  ouru  "Mil  AiTiendmenl  and  d*>cwmenls  the  rauj-conscimis  aciions  of  the  ,19lh 
C  oirgress.  ,  / 
Cn':yr,'yyht"-      '  S'.  ?Slh  Con^iress:  1st  Session  (|S6J>;  p.  2S()|.  - 

'     ■-'IKiiih-.        or  lSf>^  eh.  31.14  Star  77. 

•  V  Alt  !  '   iirili  TOe  in  lo'-'c  ar.it  i.o.ar  vijd  "Ah. Act  t*i  esuihlish  a  Bureau. for  ihe  R(  lel" 
t  r:.'i)rneri  arul  Kettiiiees".  c-  '4_Stat.  477  ( |.s^6).    .        .      .    '.  . 

"  ihe  Keeoiistructioli  I.m  tlS»0'77i  w;is  the  periiid  durih|:  alio  alter  the  War  iii 

which  jltOnipts  \\ere  livide  to  solve  tlie  t^illticaK  soei.il  Jiid -ee(>itoniiC  prohJeihs  arising  Irorii 
ttie  f :  .iC  f^.s^Min  tn  'iu'  t  hion  ol"  ihe  I  I  C'ont'eiler.tte  slliles  ihal  h.id  seceded; 

"  N  A\r.  P  hnei",  op  eit.:  M.  Mack:  /7rr  tijopiuin  of  the  Fnijrfi'i'vth  Ao  i  tuhrttw 
i  liallMTiiuL-,  i;  'Mjs  Mopkiiis  .Vress    iy(iSi;-J,  Ten  IJroek:  */''<r<v  //*<'  /</ie  4 N<^v^-  York. 

{  oliler  M^ikv.  jtid-X'    MeiilU    A  Ttnfnh   of  tTiv  yiVt'V*im'ii\   Bisn'd))  ( Phil.idelphi.i; 

t;ni\ersii>  nf  {*h  Iji.clphi.i  I'ress.  1*^*^5,. 

i  r.i'.V.iif) .  "liisior\  orr.Ki<..  se)irej:4jiitvi  \\\  the  United  -SMtes".  in  Antuilv  rt)  tJti- 
•l/;i«  */,  V\\i\iVoY\  nl  VViliuA  itl  anil  .Joual  .S«  *t'M<t'  (Philadelphia!.  Miir.  J')^6.  pp.  I  IT  ;  .ir.d 
iile'-:,    ■  I  wo  \\orlds  n|  raCe"  .  \\S  J)Vu'tTt}Tn\  iHosiotij,  l  all  |9?>5;  pjv  2o:  ' 

*'l\eTiiir\e  (.)rilers  .irl'  .ulnnnisiralixt.'  ilecrees  used  by  'lie  Presiilciil  t;'.  iriplemeni 
ceiiarn  pol  ete^  \MihoiH  ihe  rieeil  lor  lull  C'ont:ressu>n;il  appro\ .il.  M<')wexeT,  slf  ulJ  aii 
I  vecuiiNe  (  Vder  li.i'kC  nn.ilicial  iiiipl'ca!ii>ri- .  the  (  oiiiiress  riiiist  jiiu*  its  aCquiesee::^.V  il' the 
;)rder  is  lo  be  liilK  irii j^Ieiiieiiied  rhe  NaihCjiptiltes^  ymtiafis  titttYwuIn,  jo  irrders  issued  b\  ««taie 
it>verr»)rs. 

*  I  Kmu's  'feiler.il  eoiiir.ict  t<rriipli.ii>ce  lii  I'n.ise  I!:  the  daw  linij:  ol' Ihe  .^le  of  eh- 
K  rti'iiit'tit  ot  cijii.il- vr^ipliH  ^'"'.'hi  (rblil\itioii>.".  ii>  '^i  vicsv  {Ajhen*.  (CiiNTr^  i  ill, 
SiirfitTier           pp  756  \\ 
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X..    -i  ,n,V  .•inpKnmchl  iipponunitx")  of  lhc--(iNii  Rifctbis  Aci  ol' 

  V  ^''^^  '  S      t  :',.^"^'^  |%4:t}SA-|    hor  an  ;.n:.l>>.>  i)f  th.s 

,v,ModuvaLMKM    n  /■       ^,,,p,„,,„,nl  jH.i.li.A  Icgrsl.n.on  o^ul  onrorccmcnl  .n  the  I  nilcil 

.  Mt.lM*»      <  .ui-vi*  I   -  .-   -t-  --     -  ----     -  - 


^Z:^'i)£!:u:n^Jt,.^  ■«o,.:...M..r.l%^PP.:^^^•'2    _ 

i.'soo  J    J.MK--i  -  n"^-  iHie.il^.'n  .if  omplouiH-Ml  gu.iu.s".,  II.  ■It/.-w.wM  /^i.r  Krn.  « 

;,'r:^:^';%:,rch  ro'" o;?;i  -.l.  -  ■■d.crinnn.li.n      reverse"  and  "reverse  r.ieial  discri- 

'" ''\i"ihc  led.,  il  le.el       j.ftSl  :2  I  opini.vis  usiiltf,"reverse  diserimin.ili.il."  or  a  sim^ 

,1.^   ■    c    «  11.1    .IK    not  e..nee  n  eiiiplov meiil  di^etiii.iiKiIinn  were  iirmiedulely 
r       ■  11  .    li  1  .  re  .e  e  U  ulid  ui  he  n.ilxele..int  u-  Hie  .iii.il>sis.  In  .lu.llier  l'>  .;.ises  ihe 
Icrni  -'oe'e  .;;!ir:^".^l-M"  :,:s  inereb, -i  _p..rVs,dl^.ilion  lli.i.  was  ii.il  iccep.ed  bv  >he 

niirl  111  ^"^    isOs  \h   Knn  ^^.1^  niM  rclc\.nii  to  '.ic  decision.         ■  _  _a  .  .. 

7       \W  Mud.cU  moM  ck-cU  ihc  r^iiMinlng  67  ii>  xvhich  - "reverse  c/iserir1i,n.iUoti.  .  was  a 
;,H;Mn.n  !or  ■  uuIavMur'.  In  ^0  e..^Vs  l^e  eourt  labelled  ihe  Coilie^ed  CoJl^cm  ^de^ree..  or 
..nnnK.l.ve  ..^Ium)  ,h  ilie  JesueJ  relief  ••reNerse,discrrrtiina(tr)h  ^nd  slrijek.jj.d;?Nj.n  In  ^^v^;- 
the  conn  nphetd  tiie  decree  or  progrUitiifie  or  gr^nie.1  ^lef  by  ynpc^cin^  ha^^^^  "^^,^1^ 

reverse  diCcLmuMlion".  i  N.Mc  lh:U  these  st.nslic«.^PnceTn  ihe  use  of  IhMcrm 
n„„  Inon-  hut  noi  ihe  >t.»ic  of  the  l  .w  on  ariirmaiiyc  aeiio^_  In  sorric  .nsi.,nccs.  boih-inal  and 
pe  ne  ouirt  -.:e..>,on.  .n  ihe  >amc.cuse.arc  included.  Also,  some  opm.on.  on>arhrmanve 
etu.     lo  r u^I  d^  K-verse  discr.minmion".  Those  c.ises  <^t>  nai  appear  m  ihr  stal.sOcsO 

N  er  'winoutieing  eonelusinn  "reverse  diseriminal.on".  ihe  courts  rarely  reasoned 
mrther  the  largel^roi.p  received  a  preference,  it  w.s  "reverse  disCnmina  .Otl.._jnd 
u"r^rul  On^p  uitl  JACcii-on  in  the  US  C  ouri  of  ^PPei:  Sv  Second  CArpxa.jn  Kiri^nd  x, 

pronf  >:  Hrst.  there  mOst  be  a  ^  ^rlear-ciil  pattern  of  imig  ^'Mxn:i<d  and  ?gr^g«pi'S  racia  d^  ■  . 
miniion"  and  seconci.  the  effects  of  the  ,ltr.rmalive  aUu-n  must  not  faM  on  .  .ma!,,  vder^t- 
ihablc  group.  '  . 

V    Ku'>^n,  U  N.V._2d_W.  m  \.E.  Td  37^ 

u  N  V  2d.  p.  n:k:  2d:  p.  y/s.       •         _  _   

UoH^rJ  >;  Sr  tMin.-San  Francisco  RaUrruidi  Co  .  244  F,^^s  -  Mo.  » 965) 

n„d   P  l(H:  The  iobviftr;iiiM^oncrwasiri^iNtrilgtj.i!.:\/^Je^^^^  ^      except  ih.i 

HI  .ck^  •    o  n   I  nmed  ..ll  -f  the  duties  tlial  brakemen  did  nad  .Mra       ,  _     .dmg  sweeping 

>ub  lu-n.   /Vwrmm'M  X.  /7'»H<i/^/:  34    J.S._76S  (1952),  

nuar^,^  v  I'ivlip  SU^rns.  Inc.  279  FSupp;  505  (E.D.  Va.  .1968),..  _.   

:^  anQiiS  V  Onkc  Fo^er  Co..  401  U.S..  424  ( 1971 ).  See  also  A:  W:  H)ur^ro^cn  ^"^Iran^" 
.n  p..r.J;::^'Gn,^.  V.  P.mrr  0>,  an^  ^HV^cpt  of  exapk^yment  discrimination  . 

U'.M.'.m  /u,H'  Rrnrn-  (Ann  Arbo:  ( Mich.gait^.  1972^73.  pp.  59  tT  ,  „  ^  ,  ,  oon  ,..h 

N  /.VV  Vniied  Papvrmakcrs  anil  Vapenx'orkcrs  v  States.  4K  F.2d  980  (5lh 

(■»r  */.-mrJ;  .197  U.S.  919  (1970).    

fVtirtA\  V.  BoWmiVi  Trdnspnrtaiion  Cn.^  Inc,  424  U.S.  747  (1976). 
-  ihtcmononal  B rot lurlu >t hJ  r>f  Teamsters  v:  UhiieJ  States.        V  S.  324  (1977). 
There  arc  1 1  United  Slates  cou.as  of  appeals  in  10  circuits  composed  o.  three  or  more 
stales  ;-nd  me  c-rcail  for  theaHistricl  of  Columbia. 

Umr,.:  Atrfines.  hu^  ^.  tvons.  431.  U.S.  553  (1977^    ^  ■ 

I  xecutlve  (3rder  i()925.  We  J-  Cail^  of  federal  Regulations:  I95<^'I96J  compilation 
(Washington.  1964).  pp.  448-454.  See  alr^leans..opM:U..  pp.  220-221.^  ^ 

^"Sex-b  ised  discrimination  was  prohibited  by  Execulive  Ordtr  U^lf^^ptle  i  Codc-oJ 
F..icralRevuhnon^^m^^  compilation.  (Washington.  197.U  pp.  684:686,  Enforcement 
i^^u^^  c^  ^on^  I  I  .eparaie  coni^nat.ce  ^.gchcies  la  th^  Secretary  of  Labour  by  hxecu^ve 
Mruer  i:()S6  /^/r  J  C\nfc  of  redcral  Re-gulatwns:  1^78  vampilation  ( WashmglcTn.  1979), 
pp  2.^0-234. 
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"f^ovr-  ye  o'f^r^-  )-m,iti'.ti\    n  employment 

''- Sec  ■  I  Hl*  PInJjdclphi  1  P'.  '.ii:  et^i  i';  :inprovincnt  bpportuniiy  in  the  consiruciion 
lr.inc>  '.  in  C'jjTunihi.4  JfUtrn  ^ln,  iJtW  Znil  V<-  -icu  Vni^JcVm  ( Nc'.v  'S'brR j.  M;iy  h/^^'l.  pp.  iK^7JT.: 
t..  LothCi*  ■■  fVcKTcnii.il.lU'iiOiicnt  \v  •skilled  Huildirie  irjcic>;-dii  jpuly.-,i»  dl- the  PHIIj* 
de^\hrj  Xt.>r\{-ll_iM^    fclt'Vft'n  _.i  llhJvJ  (New  Nork)):  1970:  Vr';    (j;  pp;  84  IT.;  uhd 

Jone^  ."The  bugjh'.7v>  of  empU  ■  men.J  gutiijs".  op.  eil. 

.  *'.The  prrhjbilioh  of  se*.-PJsed  inseriirjih.ilioii  vvjs  added  iii  Iv67  .iv  txQCuiivc  Order 
1 1 375.. See  note 

^^  l\utniiiiiir%''A\\fuiuuttntif.lM^h  n^  P.tinwlvot^a  \.  Scni'torv  >/  Uthttr.  4A2  F-.2dri59 
(3d  (  ir.  N  '  '  I.  i  iTf.  ilVnifil  404  U.S.  S54  i  |v?  j  y 

■<  *u*«  lu.'c'i/  (it'/tiTiil  Cffnfrut  tor\  nl  Mu\\(uhit\rtt\.  inc  \.  At(\hiiU'r.  4«J0  F.2d  9  (Isl  Cir. 
it'rt  ji-nit-il  4|(.  U.S.  957  (  1974). 
.    / S e e . /? f f M_  V  . A>; / 1 rpr^ * « • . -( \\tn:ioiitnt  Stx'aLftt'uur s.V.tnai  fi :l\  ttj  U:A..\01  F-  2 d  6 2 1  ( 2 d  C i f : 
J  '^"4>.  p  .b2y,  for  ;j  list  of  ihe  erghi  eijeuiLCAmrt!.  of  Appeals  ihjl  approved  ihe  imposilioi]  ol'  a 
qiioi.i  remeil\  »Mn.e  i.lr>t'r«i))i».Mion  \\j>  found. 

""''riie  {•bi^idclp.l  :.i  Pljn  ;  j  Study  iii  ife  dyhamJLS  ol\'\ceutK  e  pdw.er".  in  UnnVnity  tVf 
Chu  .ifiit  luJH  Kt'Mj'^i  tC 'uejgo).  Sumnier  1972.  pp.  723  \t\ 
Ihid..  pp.  747-75:'. 

^''('iriii'r  No.  4.  CiKlt'  a]  MiTUr  ki}fiftdnitfn<i  (Wjshingu'm.  Iv79).  Voi.  4i.  pjn  60-2. 
PP        If  ■  •  :• 

Pytuuis  \   C  .'tytj'ird^  <2.\\:i^h  _2d  II.  50"  K2o  1 169  (jiJV.ih 
:        T,'  :r< 77. 4 1 4  u : s:  1 0.^  S  ( 1 9  7 3 ). 
^'  fhikl-  \    ko^t-nts      0*v  ihihxisny  ut  C /ii,/.  IS  Uai.3-i  34.  55^  P.2d  1152  (1976). 
'*:cT/  ,i;'r*//»/.7/  429  U.S.  MW<)(I977.). 

^*  U  i'Nr  \  .  Kui-'T  ytfnnnniu  V  ana  Cht^irVu  'il  Corp.,  563  F..'Jd  2.'6  (5ih  C  ir  1977). • 
^'  L  mh  J  SicehM\rkvr\  uf  .'(/;<«v-,r'u  '  443.  U.S.  193  ( 1979). 

  *\'"»ti.Les  Sie.\\.irt.  \Mitte;  Nfjjrsluill  iirid  Blucknlun  joined  Breh.n^lri's  opihuih.  wiih 

J.UM>.«:  _  .:c.kmup  _j|>o_ filing  a.vep;i_r_iijc_coQCii;reni:ir.  Jijsik  w.s  Borger  jnd  Rt'inquisl  dissentC'd. 
Ju*tu"c>  ^ie\en\jnd  l\n^L'll  did  nol  t'il^*:  pjn  in  the  case... 

^' See  IT  I  CUvjids:  ''A!"nrhjjii\ e  jciibri  or  revers"  discrjmihd'vdri:  iHe  Head-diid  tail  bf 
W.chc.:'.  m  .C>.*/i>;»/yi/;  t^m:  /^i-r/.'w  jOmnhii  (Nchriiskj-),:  19S0.-VoJ:  13.  PP-  "^n-  ff:  iderii: 
" "1  't.e le  ren I  w  I .  r em e d \cs  arid,  j  fll  r ni ..iii  \  c  _  uei  i on  in.  srt\  p ; o uu.'ri  t  ..in  i h e  _  \\  ;i  k c  .of .  B ii  kk r ".  i  n 
*  * ".  ^  inKff" .  C  J       "a:.  !mw  JJijuricrty  _  { St..  Louis  _(_M  i>siiu  r_i .)  )^  __?  9  7 9   No.  I . .  p  p. .  1 .  1 3  f f...  .a  n  d 
*__^onu'   post  ■  Bd k ke; yi ntl - \N'chc.T  _  .re(1ei;i i lUi^  iin  .re>  c_r':e  di serin . I iiin i n    L  0<n  t  ."Vr  of 
Rnhnx.inJ  Ljw  Rtvn  w  (Richmond  (Virgipid)).  i9S(),  Vol.  l4.  pp.  .^?3  ;'!. 
hitihhnv  V.  Khif:nnk:  HX)  S.  Ct.  275S  (I9S()). 
ruJIifnVt'  V.  Xrr/iN.  443  l-.Supp.  253  (S.H.N.V.  1977). 
ViMnc  \.  kfrpy        1  .2d  6))<M 2d  Cir.  197S). 
"  inlhlinv  \.  Khit:nuk\  op  Cil..  p:  2771. 
IbrJ  .  PP  277:-277s. 

JhiiJ ;  PP  :7.si).:".s,  ; 
ihid  .  PP  279S  :'if. 

I H ii.j . ,  _ p .  2  .so 2 ._  T h_ e  .1.  o u. r  i e en  ib  .A  m e  n d.i n en t  j  p p.l i c   .t  o  .t  i i e  s uvt  i  •  , .  T_h e  I  'J u c  _l *r o Ce^ s 
T.l  ii?'''^..  i.'.f  f 'i^'.  .-  ll'b  ..Arneiulriu\n.f_.nert'oi  ni>  0^^^^  of  .bblh  il,    D.u.e  fVo_ee>N_.in.d.  Tliuj.I 

I'rioleyiiDn  '  i.iijsLS  i>f  the  f  ourteeiilb  .Anvrndnieal  tr]  requi'irig  ihe  l-cder  il  Sovereign  lo  ad 
iniftarti.iii> 

"■  Ibul ;  PP  2.SI3-2.SI4. 

'   I  lie  (''lUjrt  wiii  hear  orie  f  inUenge        %i.iie  jftlr  "'Jiive  .iction  progr.minie,  .iiid  1\m> 
inbef  iH.jliL'ngiN  of  cii*  .ifl1rni.iti\e  .leiion  p;  i>- .lnlnle^  '•e.'-  review. 

\fiU  Oonutit  \.  Sittitti  fr  Vritti  rritn\pnrttituiii  U  S.  273  (I*>76). 

See.  fitr  ex.iniple.  ImiTmmttnul  /ir^nhrilut^nl  nf  1  tmtf]\icrs.  ;»p.  cii.;  I'mtctl  iirlint's.  op... 
Cil  .  Jrtd  lii-nrritl  hrvaru  Co  \.  VMcrK  429  U:S:  125  (  I976|: 

Rt  vit'ins  (if  the  Onivt'r\it\-  <t/  Ctih/nrnut.  op.  eii.;  separdlif  '"^pinion  of  Justice  Nlarshdjl. 
PP-  .tK7  jnd  .19?  396,  •,  - 

telephone  v.i.,.:ers.iiu-.n  wiih  'arPfs  j).  Menr\.  AssOtule  Solicmu  uf  Labour  for  (  ivrl 
i'ighiv  US  PepartiHeni  bl  Lahbiir.  7  JiiK  I9X(>. 

•   The  _xti{r  J.niplm  '^[(''Jj  l^rtu  in  c  Moniuil  ( ^Vushinglon.  l|ureau  of  N._U!t^M.al.._A Tf.j j/.,  i. 
Vi>j  N.S.j';  iws; ).  repi'rts  2ii  sl.iles  .uui  tlie  i)i'sUiei  of  (  njuinbia  as  having  l.iken  some  lype  ot 
.itllrm.uive  aciiori  >niii.iii\e  Seven  si. lies  have  enacleil  ^irltutcs.  Nineteen,  inciudrng  live  thai 
I  . It  iiave  si.iiuie  .  Have'aLieil  bv  I. \ecuitvc  Order  or  ydniinisfr.iiive  rules 
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Mr   Hawkins.  I  would  like  to  remind  the  ^^emters  and  the 
pii^  ThirS  next  hearing  is  to^^n^v..  We  --f^^^^ 
rdw  morning  in  the  same  rwm,  at  9  ^  m^  ^e        henMro^  ivi 
B^--ia?nin  Hooks,  executive' director  of  the  NA^t',  and  otnej  ais 

''^"w^sS?SG?<Sf  1?  O^airxnan.  in  ligl^the  fact  that  the 
AStaS.  Attorney  BeneraFs  statemerit  came  m  late,  would  it  be 

■^X^lSSSf  li^"  I'brShted^^^  convey  the  qu^ 
tiow  i'fiad.S^  the'Lsistant  Attofney  pen^lthg  corning 
that  the  ru^do  provide  that  the  statements  should  come  m  24 
h^^rs  ?n  advance.  We  only  reeved  them  this  mor^i^^^^^  _ 

Cooke  of  the  staff  did  remain  in  the  office  last  night^tor  tne 
SufiSTf  rec-ivfng  the  statemerit.  but  it  did  not  arrive.  I  thmk  it 
fs  r^S  Snfortunal  because  we  did  not  _have  time  to  analyse  the 
staSSUri  wish  we  had  more  time  to  do  ^  so:  J  am  quite  su|e  the 
questions  migKt  have  been  a  littlejnore  incisive. 

Mr  Washington:  Perhaps  btieier-   .       .  , 

Mr  eS?  I  suggest.  Mr.  Chairman,  affirmative  action  in  t 
fut^^e  glnCludld^U^  the  suggestions  to  the  Department. 

Mr  HaWkins.  I  think  that  is  reverse  discrimination. 

tn  any  event,  that  concludes  the  hearings  for  today.     _        ^  . 

Twh^lfmrm  at  IISO  am.,  the  subcommittee  was  adjourned,  to 
recTnvle  a^"9  lri  .-^ur'd^^^  September  24.  1981.  in  the  same 
room.] 
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OVERSIGHT  HEARINGS  ON  EQUAL  EMFT  OY- 
MENT  "  OI^PORTUNITY  ANO-  AFFIRMATiVE 
ACTION  I 

Part  1 


Till;::-    :  ^     36pTEMSER  24,  1981 

 '__     h      ?_oF  Reprjeseota^^^ 

'         SuBCOMMirr  .  ^      ^^iployment  Opportunities, 

<  >  -    xTEE  OI>J^bUCATlbN  AND  LaBOR, 

'  ____    Wctshtngton,  D.C. 

The  subrommittee  met,,  pursuant 'to  call,  at  9:15- a:ni.,  in  room 
2261^  I^X^^urn  House  Qffice  Buildings  H^^     Ted  Weiss  presiding. 

Me'fjbers  present:  Representatives  Weiss,  Washington,  and  Fen- 
wick/__             ._ 

Staff  present:' Susan  Grayson,  staff  director;  Edmund  D.  Cooke, 
Ji^»_legi_slayve  as^  staff  assistant;  and 

Edith  Baum,  minority  counsel  for  labor:  _ 

Mr^  WeisS;  Gb^^  Subcommittee  on  Emplbyrherit 

Opportunities  will  come  to  order:- 

The  vagaries  of  traffic  and  travel  being  what  they  are  vve  can't 
always  adhere  to  the  schedule  that  we  ^et  for  ourselves  as  to  the 
order  of  wKries^^^  MrvHj^bks  h^  riot  yet  arrived  )^ut  I  uriderstarid 
that  Ms.  V^leming  is  here  and  so  I  think  that  we  will  proceed. 

Ms."  Fleming,  if  you  will  approach  the  witriess  table.  Usually  our 
problems  are  the  other  way  around..  Let  me  welcome  you  at  the 
outset  oix  behalf  of  the  committee  andjnvite  you  f  o  present  your 
testimbny.  in  whatever  fashion  you  d_eeni  most  effective. 

Without  objectiori,  your  entire  Fitatement  will  be  entered  into  the 
recbrd.    •  

[The  prepared  sijtcinrnt  of  Jane  Fleming  follows:] 

PRKPAREU  StATEMFNT  OF  JaNE  P.  FlEMINO*  ExEGUTiVE  DIRECTOR.  VOIDER 

OppoRTUNitiES  j-OR  Women,  Inc.- 

M  r.  Cha i  r ma n  a  nd  m embers  of  the  ^ Corn m  i ttee:  Wid er  O pportr.n i ties  ^  fo r  Women 
a ppJti uds  yd u r  d ecisio n  to  1  ibid  hea ri ngs  on  equa '  em ployiT, ui t  opport u ni ty  and 
afrirmative  action^  and  Tor  providing  a  forum  for  a  much-needed  discussion  of  this 
irripbrtaht  public  pbiicy  issue.  I  appre,:iate  the  bppbrtuhity  to  discuss  bur  exF>erience 
and  bur  C9ncerhs  with  ybu. 

BACKGROUND  ON-*  V/lDE)t  v.'^oORT UNITIES  FOR  WOMEN»  INC. 

Wider  Dppo rtun ities  fo r.Wo^.en .  Inc.  (known  as _WQWi*  Is  a.  27  year-oM  indrpend- 
tMi.t^  nonprofLt  organizalion.  jvhicb.  workis .  lo_!expand .  employ  men  topfwrt  unities.  Sqt 
woi7ien._  Since  L9.64...W_OW  has  provided  ...direct  services  to  w.omeLn  seeking  assistance 
^n  tniteringiPT  re-ente-rinS-  thl'  j^oL  jiiarket..  I!or  the_last  10  years».we_have_pJonefen^ 
in  de  vcl^^i  r>  g  employ  men  t  prograni&r  for  women .  i  n  skilledj  we  1  j-paid  _  nont  radi  tip  nal 
y:cupF.tions.  in  working  with  employers  and  unions  to  develop  a  partnership  for 
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enecu4-HirinB  iind.ptonwti.ui  of  women,  and  in  serving  as  advc^ates  for  women  in 
the-aevelopinent  of  fedy  i:!  emuloynient^hc^^^^        ^        No,.traditional  Work 

SiJS^^tionwid^^l  a^  «  ^.^"a^slSli  W  a 

^;?enS'?f  ^^"o^'^^^llir^^orhoVr.'^rS^^ 
^e  Sactor  s  aggregate  on-site  construct^™ 

iLbaciUve  !?feasu"l'c^'t^Ht?.5r6VsTffirative  action  success.  But  they  ^ere  not 

f^Tr^^&lS&d  S'SSM  SITh^Wp...™.™  .f  t-bc,  for  I,. 
'°V?';<!??*w'<5iar  erabllflied  Wom.n  s  Work  Pbree,  i  nWiocifl  nel«oik  of  wm;:! 

t^e  L-  S  ,  arid  to  strengthen  tV.e  efforts  of  local  ^rog^^^ 

ir^^i.rs  Sir,?  o^^P^Sy^^  '» 

formerly  closed  to  women^  ,ne  scM:alIed   nontraditional  jobs. 


THE  WOW  STUDY 


Last  yerfr  WOW  received  foundetion  i-unding  to  conduct^a  mbnitor^^ 
evaluatrfhe  extent  to  Which.WQmej.  hay^^'ain^  e^pl.^^^^^ 

women  construction  won)  er.  lh^£  o^ective^^qi  t^^^^  gubiect^to  Executive 

nort_^rosrams  conwacg^.up.o^bu^^^^^  ^ lSnnterviev;/we.-e  co..d«ct_- 

'^l^^^He^^^tW^e'i^i^^^^tio..  OW  compliance  r.vi.^  fltes 
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w^irV  _i»xa mi  iu?d  to  ascertaj a  t he_  degree  o f  enforcenient  iUJ d  conipljaHce  acti vi t 
with  respivt  lu  c<mHl_rucU     contractors  and  sex  discrimination  issues.  Approximate- 
ly i^^i  riU'jsvwcrt;  r^^^^   .   

The  clata  subaiyides  most^re^i-'^^                                 issuer ini;lu_d_e:.n-)  goals  and 
tim_etables;  (2)  access  and  avaiiability;  13) .paperwork;  (4)  workplace  environment;  (5) 
•  stereotypic  attitud<re;  (6)  OrcCP<^                      ilFCC_P_CQjnpiaLnts;_(8j  .women's 
entry  Into  the  constructior.  trades:  anH  (9)  positive  and  negative  perceptions  of  male 
and  female  employeo^   •    ,   ^  

Npw  that  the  interyiews  are  cpmpjeted,  the  data  is  .being.analyzed  .and.a. final 
rop^l")^  AS  ^*ing  produced.  This  ,  r^  as  a_yehjcle  to  iocunieat  and 

h jjjh) t  t _\_e  ;  strengths  _  arid  weaknesses  identified  _  in  the  j m pFementa tion  _ot_the 
system  to  ensu  re  that  worr;en_  are  not  discri  m  i  na  ted. .  agai  ns  t  _i  n  the  _  const  rue  tion 
trades  Data  collected  by  the  ir^terylews  ^yi^i  be  the  basis  of  my  testimony  today. 

-    OCCOPSTIONAL  SEGREaATlON 

I  am  hei-e  today  to  talk  about  the  women  ^who  are  breaking  into  the  well-paid 
noiitraditional,  blue-collar  jobs  long  mdhbpdlized  by  rneri,  and  wbat  ' affirmative 
action  means  to  those  wdnieh:  Although  there  are  more  thin  44  rriillibri  women  in 
the  paid  labor  force  today,  the  majority  are  restricted  to  just  20  of  the  420  listed 
occapational  c^Jtegories — mostly  retail  sal^s  service,  clerical,  factory,  or  plant  work. 
The_  griiwth  X5f  job  opportanities  In  these  tfaditidrialjy  female  dccupatidris  has"  hot 
kept^ace  withLlhe  growing  namber  of  female  job  seekers.  As  a  result,  wdrheri  make 
up  the  majority  (£6  .percent)  of  ^'discoofaged  !;  workers— those  who  haye  actually 
,Kiyt'n  u  p  Jooking  foe  paid  employment.  Of  those  v  r'-nen  who  found  jobs  in  1978,  drily 
l^'A  ptTceni.held  m»lLpaid_i;raditiQna  21.6  percent  beld  sex-rieutral 

jobsL  and  percent  of  the  female  work  force  v'^s  segregated  into'.the  low-paidf 
traditionally  'Tem  ale  "jobs.  

..  Most  wpnien  work  and. needjto  ^york— in  fact,  w^jmen  are  Jthe  fastest  growing-part 
of.  1  h  la  bor  fo  rce.  _  Worn  en  are  _e  nte  ri  n_&__  t  he  I  ih-o  r  _force_  isecause.  they  and  the!  r 
fanu I  ie>^  need__ t he  i  nPo m e;  _  Ye t_  the  curren  t  ..re  _d i f feren tial  _  between,  me n  and 
wprnen  is  enp r mpiTs;  wp m en  ea r a  f>9  pe nts  for  f ^  ;  y  dolla r  earned  _by_  a _man.  To  look 
fo r  a  mprn en t  a t  actu aj_  wages,,  one  ca n  see  thr  ipact  of  sex_djso rim.i nation^  i mmedi- 
^ tejy-  f  n_  a  i Jj79  study  cn  che  .median,  week j  v  v-  -.  -'^h  oj  fuj j-tim_e.  .workers^  the  JBu  reaii 
of  La  bor"  Sta  tis  t  ics  re  por  ted  t  ha  t  .sales  wpr  *>  '  -mcH  .  has  a  _  t  radi  tipn  al  ly  feniaLe  woj*.k 
^9^<^^l  Sener^^  fpr  female  W'.-;  -./;rs  and  $297  for  male  workers.  This 

^^'-'MMP.^My  _t he ^ case.  ..Eveji  in  occupa tipns  v  :  ic h.  are  predp rni n.an tjy  femal e,_  men 
ho^^  posi t ions  .of  "greater  resporsi b il i ty ,  stai v  and  financia j ; rewa rd.  In  the  tradi- 
tion ally  male  occupatiians,  the  problem  lies  vol  only  in  the  wage  patterns^  bu_t  in  the 
barriers  to  the  entrance  Pf  wbnien.  Because  o^  afilrmatlve  action  and  pioneer  efforts 
to  train  women  for  traditionally  male  fif  !us  In  the  last  decade,,  the  number  of 
wdrntri  in  skilled  trades  increased  by  H*^*  oercent.  ""Vt  this  figure  Is  based  on  the 
previous  invisibility  of  worrieh  in  these  trades.  _^  _ 

T!.  ;-^se  gains  are  the  direct  result  of  the  f^ti  al  equal  employment  laws  created  in  . 
the  iDGO's  td.^liriiiriate  sex  discrirriihatiori  \^  'he  labor  market.-Amohg  these  lawS 
was  Executive  Order  M246,  as  amended,  by  Tlxecutive  Order  11375.  These  Executive 
Ordere^ require  cdvere/i  cbritractbrs  arid  subcoritractbrs  to  erisure  equal  erriplbymerit^ 
Opportunity  for  wdriieri  l  y  eliriiiriatirig  discri rifviriatbry  practices  arid  by  taking  aP 
firmative  actions.  Coristruc*:!dri  cPritractdrs  arid  subcdritrHOtdrs  wdrkirig  bri  federal 
or  federally  assisted  cdnstrQcfidn  prdjects  are  cdverr^^  by  these  reqiiirerrierits. 
Through  the  Executive  Order,  the  federal  gdverrimerit  erideavdrs  td  create  ari  erivi- 
ronment  in  which  women  seeking  emploA-nierit  in  the  idristructidri  trades  are  as- 
sured .of  _Caic  consideration  without  regard  to  their  sex;  by  ddinf  this,  labdr  riiarket 
imbalances  createdby  past  excl ustonajc^  practices  are  l»€ing  rectified. 

Sjnr'^  the  issuance. of  Ihe Executive. praer,  specific  standardF  for  the  participation" 
of  nuiio  ri  ties  in_the_constru  cUon  .trades^  hav  However,  it  was  not  until  1978 

that  'the  Detjart men t  of  Labp r  ksued  similar,  sta ndards,_  j ncl uding  numerical  goals 
and  timetablesv  for  the  part^^^^^  Department 
made  that  ,d^?ci.«;ion  because  experience  ...iad_sho.wn_that  women-S^eking: employment 
were  not  beinj::  r'^  ven  fair  and  equal  cpnsiderati_on.__In_  mar,''i5ases  both  employers 
and  linions  \yerc  *  "■'UHmg  even  to  c^  for  these  jobs... 

^Txoday  I  wou \d  like  to  aiscuss  t  / . thrco  issue  that  the  WOW . study  has  e^tab- 
1|-^1^^^  /^  y'tal  to  the  continued  ejinriination  of  pccupaf ipnal  se^egation.  by  sex  in.  the 
construe' ion  trades.  The  first  isiiue  is  the  need  to  focus  respurces  on  opening  UP 
99^'^'^  i^9J*_^0inen  in  skills  training^and  construction  e^ 

secbnd  issue 'I  '^iH  discuss  Js  the  demonstrated  need  for  goals  and  timetables  foj- 
wb^*ieri  in  cbris^ractibri.  The  third  issue  is  the  requirement  of  a  vigorous  OFCCP 
eriforcerrierit  program.  These  are  trie  tnr'^e  fce^  issues  which  emerge  from  the  WOW 
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,  -      :r        .       i;;  iuKii.K  fhfi  QFGCI'.  women  workers,  arid 

-^l:;^';^^  -S:^lllHnor^  the  io„.:stana^.  occUp.- 

Sl  seBi-vi  acioH  that  c-xists  i„  the  const  ruction  trade.. 

:   ACCE^NOT  AVAILABIUTY.  IS  THE  I'RtSBtEM  ; 

anions,  and  joint  apprei/.ceship  and  .'^J^^f ^ '"'^'"nf  ^ore  women  inierested  in 
issue.  The  WOW  study  es.tablishes  hat  thf^-^^^b 'SnTrafni^g  br  employment,  Ther^ 

■■"'i^Shiir^ti^^sn^fsss^ 

CKM-dinators  do  not  know  where  or iiow  J^pfin^d  weme^^^^^^ 

study  establishes.  th.y  simply  are  m^^^^^  meeting  their 

are  numerous  organ.zat.ons  f^^f^f^f  prolrami  ^  ecbribmicatly  disadvantaged 
•  L'oals.  One.  obv.ous  source  IS  t^hejrdiai^^  _proj^^ms  lor  j  glacenient 

*omen_that  are  Tunded  PU_b  |  m^n.es_^^T^^^^  For  example,  one 

Koali  that  must  be  met  as  a  pr™^^^ 

organization,  bepnn.ng  »  P'-^-^PP-^o'"?*^  ,  ,  .:  '^"ny  |b-^ady  women_ construction 
area  contractors  and  unions  to  HnL    ■f^  ^'  l^  w^rp  then  established  on  the  basis  of 
w..rki-r,  they  would  fe«         ^^^'^f  ^^^^^^  t^"^^^^ 
those  c_on.n..tn,e..ts  Wh..  ^^-laa  Those  women  Had  exceUent  ejltry-level 

..roKK.m  was_unable   .  -;ne  w^^^l^^'^^^  ^^.^  hired.  alihbUgh  Male_construct.pn 

skills,  they  were  ,phyB.L  .  °"Vwf  pgHol.  Due  to  their  inability  to  pla_ce  their 

workers  were  be.ng  h.r<  .1      •  fS  tn.S  peT>^-  ,       j  returned 

client.._the  H-Kram  rnana^r.  knew  h^  pf  available 

"^Z.r.l^^^^^^  ^  '°  .^e..  .to  the  construction 

trades.  ^ 

COALS  AND  TIMETABLES  FOR  WOMEN  IN  CONSTRU.;rrldN 

Since  the  ROala  ^d_ti.r.etabl^  tor  women  ^in  constrUcUo^  we|jr|  ^ 
197?^  there  \L  bee^jndless  controversy  about  the^poss.^^^^^ 
nlmir.c.^tiops  of  ^not  meet.n_^  the  goa^s  and  how^  future^gpal^  A-^.^^ 
The  new  A(!ijTilrj..Strat.pn  has  now^aaaea  10  me  hsl  ui  ^ 

the  cbntinnea_existenceor  the  goals._    _     ^„,„en  in  const,  uction  were  rn!sed  by 
Numeroos^^bject.ons  to    he  ^-fn^^^ ^^tn^-jCn  Ibcuses  Upoii  :•  .  ^intea- 

respbndents  interviewed  m  t^e  WUW  siuay._'ni;^  workforce  while  iigseeing  IP 
sbnSler.-.*cC_gpalsrerthespecific^^W^^^^  ....ces-sary  Jp 

the  need  tor  goals  in  pr.nc.ple.  One  c™^^  ^^^'^^  women  in  his  . 

sbme  cases._put  not  in  our  f^^se-  /Knatiier  cont^^^^  ejects,  I 

workfOLce.  maintained  that  ^n">nercial  SO'^'^-'^e^Aot  ^ece^  Contractor  said  that  • 
imagine  on  ^  l°t°LProjects  t^hey  wo^d  M  n^.es^ar^  A^tn.,^  guin&  tp  ne-d 

he  believed  goals  were  necessary  Nat  iQr^m^^°"'  ^  ^oTveii  untiL  theyre  forcu, 
that.  I_knpw  two  or  three  1^°"^^^^^^"'^^' enuncTat^d  by  a  contractor  who 
to."  One  example  of  this  "^'^^,d,J^^^g'„''\jau^^  unskilled  workers^  he^  mam: 
drew  the  1  me  for  women  v.orKrs  ^^  tiades,  The  d.stinc- 

tained  goals  axe  _needed^roi  i.'nh..^  l£l^  tM  t.;te£Or  es_  women 

tion  between  skilled  and.  unski  l<*i_  tra^as.  f  ^djo  wmcr  01  m        ^  f^^^ 
Shpuld_gain^access,js^^mtae. 

'^ni^lobieetion  to  goal,  was  that  they  v^i^e^n^^^ 

be  abolished.  One  contractor  States, _  I' do        'l^ink  a  |oaLSn  .vork  we 

•  women  are  hot  ^^i^^^?'^^^^^^^^^^'^^  are-..-t  in^terestea  in 

would  be  o.yer  any^oal  set-    Another^  ad-quate  hUnibeis  01 

construction:"  .An  GJ-CCP  pffical  ^_^S'^f^,^\t^  '^^^^^^^  -^sked  why,  the 

•  skilled  [emphasis  added]  wornc^l  _to  "^eet_  the  presep  apprerttice 

official  repUed  thai  JJ.  was  due  to  sex  dircriraina^^^^^  ^g^rUiting 
leleltioh.'^A  program  operator  m^^^  rn^^\^ 

iQteresfed  womeni  =he  stated,    They^hav^  ^n£orest/>d 
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goala  were  not  being:  met.  H^r  experience- showed- her  that  it  was  a  cbmbmatibri  of 
items  which  she  listed  u«  folIowH:  .high  schodi  arid  voc^tibrial  educatibri's  Ifailure:  t^ 
guide  women  into  rioritradltioria!  careers;  the-ttppreriticeship  system's  failure  to 
train,  qualified  women;  arid  discririiiriatiori  by  employe  -  ... 
.  A  third  objection  to  goais  waa  that  coritractors  should  be  perriiitted  to  hire  the 
best  qualified  worlcer  javailable.  One  coritfactor  niairitairied  that  goals  were  uririeces- 
\  sary  and  that  contractors  wouldn't/didri't  follow  goals  ariyway.  "The  labor  market  is 
such  that  the  constructiori  trades  hire  qualified  persoris  regardless  bf  race  arid  sex: 
Numerical  goala  serve  no  purpose  other  than  to  buideri  compariies;  with  paperwbrk,'' 
A:  union  business,  agent  made  a  similar  point  when  he  said,  "Governriierit  regUla- 
tioris^aren't  necessary  in  my  union;  All  you  have  to  do  is  a  good  job:"  One  cbritractbr 
who  had  never  recruited  or  hired  a  woman  stated,  "My  attitude  is  ybu  haVe  a 
person  Yor  a  job  whether. they  are  male,  female,  black,  yellow  :  :  :  I  should  have  th^ 
riijhL  to  K  "  who  i  want  to." 

 A.varia.4  .^j  the  concern  for  hiring  whoever  is. most  qualified  is  the  desire  to  hite 

•  I ^^.'^  mever  one. pleases.  One  union  official  responded  to  goals  by  sayiri|:,  "I'rn  riot 
•'  o'Aipleteiy  sold  on  goals.  Pretty,  soon  there  will  be  no  jobs  left  for  average  white 
(male]  workers  J' .In  ^19.79^.  women  were  only.  4  percent  sf  painters,  3.  percerit  'of 
machinisL  3,. 2  percenti)f  electricians,  2  percent  of  tool  arid  die  makers,  1  percerit  of 
plumbers^.  and_i_ percent  of  auto  mechanics:*  Given  these  statistics,  the  uriibri 
olficiars  fear  appears JingTDunded.  ... 

An__OECCP administrator  stated,  "Around  here  contractors  orily  hire  meri:  It's 
like.iomething  x>ut_of  Charles  Dickens  and  the  Dark  Ag^  as  far  as  cbriscibusness:" 
When  asked  why  the  resistance. exists^  the  reapori8e^as"that  womeri  are  ari  uri- 
known  commodity  and  meant. trouble  on  the  job  because  men  do  not  want  wbnieri 
working  with  them.  .The  official  added  that  this  is  demenstrated  by  cbritractbrs 
5??^rmitting_harassment  on.the.jpb  so.  women  will  quit:  Another  coritractof  suggested 
that  tile  government  should  not.  differentiate  at  all  between  workera,  but  shbuld 
al Low.  a  volunteer  syatem^  the  results  of  which  are  well  understood— women  are 
almost.never  considered  for  construction  trades  employment  and  rarely  hired: 
.  Many  respojidents  were  angry  about  the  federal  government's  role  in  construction 
(even  though  the  government  is  a  major  employer)  as  well  as  the  fact  of  government 
requirements.  „Thi2  danger  is  apparent  in  the  following  quotes:  A  uriiori  .busiriess 
agent  stated.  "The  government  should  keep  its  nose  oat  of  a  lot  of  'thirip:  The  gbals 
a  re.  necessary  or  there  wauldn't  be  any.  apprentices.  But  the  ^overrimerit  shouldn't 
h3  as  jnvolved  in  construction  as  it  is:"  A  contractor  addressed  a  similar  point:  "The 
contractors  in  this  town  resent  government  requirements— -they  don't  like  havirig 
thisjmatter_shoved  down  tijeir  throats*  and  will  go  out  of  their  way  not  to  comply: 
Another. federal,  contractor  objected  to  his  lack  of  control  over  namerical  goals  set 
by  the  governments  "The. goal  should  be  reduced  because  there's  not  erioagh  women 
iii  my_Geld_  to  meet  the  goal.  And  because  i  don't  have.any  control  of  the  goals,  I 
don't  get.in.VQlved.-Trm  not^ure  i  can  fiU  the  need:"  As  a  result,  this  contractor 
made. no  .effort  to  n\eet  the.  goals  for  women.       ^    ^  . 

_  _Amid  the.YQciferous.  negative  reactions  to  goals  for  Women  in  construction  were 
positive _reactions_as.welL  One  union  official  JStated  that  "Numerical  goals  have  been 
ne4;ess.ary.in  fbepast^  It's.the  onlj- way.  to  get  people  to  hire  women,  if  we  would  do~ 
^t.he_right  thing  lo. begin. with**  government  wouidn  t  have  to  make  us:".  A  contractor 
Vjth  &S  millionin  .cQntracts_and  no  women  in  his  workforce  said,  "Goals  are  the 
oneAv^._Ck)ntractQrs^e  hot  ^oing.  to  do  it  voluntarily."  , 

.  Often,  respondents  saw  .^oals  as  a_transitional  and  limited  measure:  As  one  union 
business. . ^ent  jsaidv ."Numerical,  goals  ar^^  necessary  jintil  jcon tractors  ,  come,  to 
realize,  women. can _do  the  job.".  A  contractor,  said,  the  same  .thing:  ".Continue  the 
g.pals_an.d  _  contracfbrs.  wi]l_accej)t._equaL  employment  opportunity  ibr.  woraeni  in 
construction.'^  AncJther  unioji.oGIcialjaid,  ^IGoals.are  necessary  at  jthis  time,  .defi- 
nitely.  They  need  to  be  jnaintained.  Jn  six.  mor^  ^ears__we^hould_  begin  .to  see  some 
results.*'  The  generally  held  conclusion  was  that  goals  must  be'enforced- 


ENFORCEMENT  BY  OFCCP  OF  EXECUnVE  ORDER  11246  REGULATIONS 

To  the  extent  that  the  barriers  bf  occ^paUbhal  segregatjori  begun  to  fall, 

there  is  a  partnership  effort  underway.  The  cbmbihatibh  is  of  determined  w^men 
Who  want  to  bbtaih-ahd  retain  jobs  in  the  Gonstructidn  trades  and  the  aggressive 
enforcerrierit  by  OFCCP  of  Executive  Order  11246,  as  arriehded.  Without  these  two 
elements,  occupatibrial  segregatibh  will  continue  uriharhpered  despite  the  current 
heeds  bf  wbnieri  fbr  iricreased  access  tb  high-payirig,  rhale-domiriated  bccupatibris. 
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ni^r^hfo  hL^  teeri'  demonstrated  most  graphically  in  the  coal  jndustry  -QfCCPs 
ii^rnn.   linfero^ent  alde^  who  were  Sttfirapting  to  obtain  well.paid  coal 

n  in"4  mbrB^y  dea^^^^  °f 'he  Coal  Employment  Project^has  date^n 

wbuid  have  to- hirt-  women,  The  hiring  occurred  asJoHowS^  Kpntuckv^ 
li-.  1!)72  no  women  applied  for  mmmg  jobs  at  Eeabody  n  Kentucky, 
in  '97?  if,  women  applied  fpr  mining  jobs  at  Peabody  m  Ken  ucky; 
n     7:  :  94  woSen  "appliefi  for  mining  jobs  at  Pgabody  in niuckyr^ 
n  975  2!)1  womeiT  applied  for  mining  jobs  at  Peabody  in  Kentucky. 
'     n  97(;  297  women  applied  for  mining  jobs  at  Peabody  in  Kentucky; 

n  1977  720  women  applied  for  numn^'  jote  at  f  eaih^^  Jn  KentAick*^  -  . 
n   •)7K     -Kil  wome.-i  applied  for  mming  jobs  at  Peahody  Jn  Kentucky.    .  _ 
The^f  dramatic  ■strldes'^^ere  made  beelose  of  the_effective  enforcement  of  equal 
.mwMnvment  opportunity  laws  with  afHrmativC  action  provisions,  Without  the  effec. 
^^vo  Seemed  of  ihl.se  laws-,  women  cannot  break  the  economic  barriers  of 

""O^'orten  npa^  c^plaiht  about  OFepP^nforcement  of  the  regulations  is  the  " 
D  ioerwork  burSIn  Contractors  answered  a  serLeVQf  questiqn_s  coiicerning  that  issue.. 
'  Th^y  were  fiskid"  f  they  beUeved  that  the  repolting  or  th^  application  and  recra.t. 
ment  dittawerfunduly  burdensome;  i^ 

mtm  aaia  \vcr^  "HU"^^  if  the  data  were  not  ma  ntained  how  a  good  laitlj 

m'c^'h^^r^^o^^  also  asked  to  suggest  alternatives 

-'^''^^'^^^^^'S^'of^^e^r  ^^-Portir^  and  record- 
keeping  requ  rment^  arfandulylurd^ 

Ipp'roximately  sixty  jS^rcent  responded  that  the  requirements  were  not  unduly 

''"Tli°vvhd  felf  that  the  requirements  were  a  fair  burden  made  fewer  additional 
comrnent=  Tw'bythose  addeadums  were  by  way  of  suggestions  to  other  ^?^i^f  ,f^l 
ea^e  the  burden;  ■•Set^up  a  good  system^that  make^  it  easier,   and  the 
rPPhrds  are  cdmPUterizecLsQ  it's  really  not  that  much  trouble,  ^ 

increasea  our  overhead  and  increases  innation.  i^  ^-^  f„  fUo  nnnprwdrk 

^v^ood  t^  government  doesn't  do  an  adequate  job  of  enforcing  Compliance.  A 

fhSd-cont.^to'r  spoke  on  the  same  sa.bJe<=t:  He  advocated  e  irninat.^^ 

keeping  requirements;  he  added  as  an,  explanation,    What  the  hell  ao  you  neea 

'In'answ^^'^ilfq.liui^rf^efl^^ 

data  simirar  to  that -required  by  the  government  absent  .the  requirement,  most- 

'"Whln^'on&act'o^^med  t"hey  Would  like  the  recordkeeping  requirements  eUmi 
r  ^  fhlv  iSrP^kS  how        OFCCP  should  determine  good  falCK  compliancfe 
wi  h  ^l  regUlaUoS  Mo^f^ontfactors  mai  that  the  recoj-dkeeping  r^q^J.re, 

ments  ^rf the  only  workable  system.  One  contractor  stated,  "I  don't  ^eejiny^othex 
waf  forthei^i^^^^D  do  itTother  than  the  way  they  are  doing  it  now,  which  is  probably 

^''le'veilfeontractors  had  specific  suggestioni.'One  j;bntractor  suggested,  '^l^'^pyld 
rather  ie  OFCCP  establish  locai  coordinators  with  personal  contact-someone  .1, 
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"could  talk  to  personally."  J\nother  contractor  _su]^ested  a_  return  to  _th^^^^ 
dation  .«i>'Steni'  of  rep<.>rting^_i-uch  iigency.  for  whom  wprk.  is^^^^  con- 
tractor  f es ponded  i n.  f rust raSoij,  ' ' I  don't  have  any  ideas,  that's  their  problem,  they 
solved  it  by  dumping  it  off  on  us^ 

.  Summary 

By  way  of  ^sunimary^  VVQW  wishes  La  express,  o'ur  alarm  at.  the  questions  recently 
posed  for  public  comnieDti)y-OECCP  and  opposition  to  the  proposed  QFCCP  regula- 
tions: The  very  prQvjsiojis_which.w_e  see  .  as.  vital  for  women  tp  benefit  from  the 
Execot i ve_  Ordjen* a ppear  _  to_  he  at  risk-  Th is  is  a  t ime  w hen  "i^equa  1  em pipym  e nt ^ 
opporlu nity.  laws. are _  begi nni ng  _to_  hay ^  an _  i m pac t,  and  i ncref^ed  e nfo rce me n t  is 
vital  to  continue  the  gains  yvomen  b_a ye  achieved.  Ye  t  the  Adm  inistration  is  severely 
curiaiJing  the  scope  and  the  enforcement  prpyisi^^^  oLtb"^_e  T^gyl^^^or^-  WOW 
*5tfongly  suggests  that  the  Executive  Qrder  program 
*  reci?mmendations  we  suggest  would  accomplish  that  goal  we  urge  ybur  close  atten- 
tion to,  and  to  the  exlent  possible^' implementation  of,  bur  four  recbmmeridatibris. 
The  needs  that  underlie  them  wer^  clearjy'established  and  illuminated  by- the  data 
gathered,  in  tHe_ WOW  study.  We  recbrrirnend  that:      >  ; 

1.  OFCI^'P's  presence  with  construction  cbhtractbrs  be  increased  through  irri- 
;   proved  enforcement  of  the  Executive  Order  regulatibris; 
/      2.  OFCCP  obtain  direct  jurisdiction  over  the  cbristructiori  trade  Unions; 

3.  CbnstrucUbh  contractors  increase  women-targeted  recruitment  efforts,  es- 
/     pocially  through  the  utilizatibn'bf  existing  resources  for  women  worker^; 
/        4.  Successful  enforcement  of  the  Bureau  of  Apprenticeship  arid  Training  goal 
/      for  wbrrieri  in  registered  training  prograriis.  > 
/   In  ciosihg,  we  wisii  tb  asslire  the  Cbriiriiittee  that  the  study's  final  repoRt,  av:aila_- 
'ble  later  this  fail,  wi44  be  distributed  at.that  ^iitle  to  the  entire -Committee.  Aa  far  as 
/  we  know,  the  WOW  Cbristructiori  Cori tract  Compliance  Monitoring  Project  is 
/  umque.  To  bur  knowledge,  if  is  /he  only  study  that  docum^enls  the  wijrking^  of 
/  aiTirinative  action  arid  equal  eriiployment  o^iportunity  beyQiid_the^_paranTeteTS_of  a 
/   single  prbgrariis  or  drgariizatiori  s  experience.  The  WOW  study  haa_  trLedix)  docu- 
/    merit,  cbriipare,  arid  rilake  ari  objective  .assessment  of  this  issue.  in_^ vera l  aitw^ 
across  the  cbUritry.  It  is  our  hope  that  this  pilot£tudy_wilL"he_cecogni2«d  ajid  used  as 
ari  irilportarit  piece  of  eviderice— evidence  establishlng^the  n_eed_fQr_  CPnt^ued  equal 
emplbymerit  opportunity  laws  with  strong  and  effective  affirmative  action  provi- 
sibris: 

STATEMENT   OF   JANE    P.  J^i^MiNG.^XEfiiJtWE  DIRECT 
WIDER  OPPORTUNITIES   FOR   WOMEN,   INC.,  ^  WASHINGTON, 
D:C:,  ACCOMPANIED  BY  LAURIE  A.  WESTLEY,  COUNSEL 

Ms.  Fleming.  Before  I  begin  I  would  like  to  introduce  Laurie 
Westley  who  is  here  with  me.  She  is  an  attorney  on  our  staff  who 
has  directed  the  study  to  which  I  will  be  testifying  today  and  she 
Will  be  able  to  answer  technical  questions  about  it. .  -  ^: 

Mr.  Chairman  and  members  of  the  comrnittee: 

Wider  Opportunities  for  Wdmen  applauds, your  _d^^ 
hearings  on  equal  employment  opportunity  apd  affirmative  action, 
and  for  providing  ^a  _fpru_m_  for  a  much-heeded  discUssidii  of  this 
importarM:  public  policy  issue.  '  . 

_  I  appreciate  the  opportunity  to  discuss  dUr  experience  and  our 
concerns  with  you.         _  ' 

Background  oh  Wider  Opportunities  for  Women,  Inc^  —  - 

Wider  Opportumties  for  Women,  Inc.  [known  as  WOW],  is  a  17- 
year^ld  iridiejpiehderit,  rionprofit  -Organi2S[tion  which  works  to 
expand  employment  opportunities  for_wdmeii.___  :  

Since  1964,  WOW  has  provided  direct  slices  to  women  seeking 
assistance  in  Entering  or  reehterihg  the  jqb  m 

Foi-  the  last  10  years,  we  have  pioneered  in  developihg  employ- 
ment programs  fpr_wpmen_  in_skilled,  well-paid  hdrltraditidna^  occu- 
pations, in  working  with  employers  and  unions  to  develop  a  part- 
nership for  effective  hiring  and  prdmdting  of  women,  and  in  serv- 
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ing  as  advocates  Tor  women  in  the  development  of  Federal  employ- 

"^Thilwork  has  occurred  in  many  forms^Fdr  10  yeai^,  our  nontra- 
ditionai  work  programs  have,  offered  hands-on-akills  trammg  in  a 

variety  of  skilled  occupations,  including  cpnstmctio^^^         ^  ^ 

As  a  result,  several  j^ears  ago  WOW  became^  involved  m  a^|uit 
against  the  Department  -of  Labor,  Advocates  for  Women  v:  Mar- 

^^The  genesis  the  suit  was  the  lack  of  Worcement,  by^th^ 
Department  of  Labor,  of  Executive  Order  11246,  as  amended  by 
Executive  Order  11375:     '  ^  ^     z-  -^a  i« 

One  result  of  this  suit  was  the  establishment  of  nationwide  goalj 
and  timetal>les  for  women  in  construction.  They  were_established 
in  April  197g  for  a  3-year  period.  The  goals  are  stated  as  a  percent- 
age of  the  total  number  of  hours  of  work.  ^   _ 

Currently,  they  are  applicable  to  the  contractor  s  aggregate 
onsite  cohstruc_tion  work  force,  whether  or  not  part  of  that  work 
force  is  'performing  work  on  a  Federal  or  federally  assisted  con- 
struction contract  or  a  subcontract:  ^  - 

Goals  for  the  utilization  of  women  _amly_Aationwide  to  all_  con- ^ 
struction  .crafts.  The  goals  arid  timetables  for  women  w^ere      tol- j 
lows:  froii  April  1, 1978  to  MarcK^31,_1979,^_l_per^  ^rTol'rf?*' 
1,  1979  to  March  31,  1980,  5  perceint;  and  from  Apnl  1,  1980  to 
March  31,  1981,  6:9  percent.     rj  /     .    ^.       -  ^ 

The  goals  are  realistic  .numerical  objectives  m  terms  ot  the 
number  of  expected  vacancies  and  the  number  _of_auMi"ea_  appli- 
cant available.  Thus,  if  thrpu£h_riq  fault  of  the  contractor  there 
are  fewer  vacancies  than  expected,  he  suffers  no  sanction  since  he 
is  not  expected  to  displace  existing  employees  or  to  hire  unneeded 
employees  to  meet  his  goal:  ^  ;       ^  «•  z^-  4-^ 

Similarly,  if  the  contractor  has  made  every  good  faith  ettort  to 
include  women  but  has  been  unable  to  do  so  in  sufficient  numbers 
to  meet  his  goal,  he  is  not  subject  to  any  sanction 
work-hours  goals  are  one  objective  measure  of  a  contractor  s^at- 
firmative  action  success.  But  they  were  hot  meant  to  be  the  sole 

measure.  _     _  _  _  :       ^  '  ^  ^ 

As  a  result  of  the  above-mentioned  _sUit,_a>year  Department  ot 
tabor  monitoring  committee  was  established.^  The  purpose  of  the 
committee  is  to  oversee  the  implementation  of  the  regulations  and 

to  measure  their  effectiyeries^^  n  ^-  -    ^  j  4.-  ^^^w^^ 

This  responsibility  includes  oversight  of  the  gpajs  and  timetables 
for  women  in  construction  arid  in'"  the  apprenticeship  programs,  th| 
outreach  program  and  the  enforcement  efforts  of  the  Department 

^^l"^m  an  appointed  member  of  this  comMttee.  Th^^^^  ^x^^^^ 
that  the  cornmitte^_  will  be  coriveried  by  the  Department  ot  Labor 

for  its  fourth  meefing.     •  :   . 

In  1977,  WOW  established  women  s  work  force,  a  national  net- 
work of  women's  employment  prograEns,_to_iMriitbr  the 
public  policy  on  womeri's  employment,  to  serve  as  a  communic^ 
tidris  vehicle  for  approximately  100_  programs  across  the  ^nit^ 
States,' and  to  strenMhen  t^^^  of  local  .programs  through  = 

riational  technical  assistance  services. 
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Most  of  the  prc^raihs  afTiliated  with  wbmeri's  work  force  :proyid_e 
skills  assessment,  job  counseling  support  services,  job  development^ 
and  job  placement  services  to  women.  Most  focus  on  the  needs  of 
economically  disadvantaged  women  and  work  to  open  up  n§w  well- 
paid  opportunities  in  occupations  formerly  closed  to  women — the 
schcalled  '"nontraditionar'  jobs. 

These  have  included  local  employment  programs,  executive 
h?£  J^omrriittees,  landmark  legal  cases  and  congressional  hear- 
ings and  briefing  sessions. 

An  expanded  ^^^^  WOW's  activities  is  irfcluded  in  ouf 

written  statement:  i 

I  would  like  how  to  move  to  the  issue  we  are  here  to  discuss 
today;    _  - 

Last  year  WOW  received  fpuhdatipn  fundings  to  conduct  a^^^ 
toring  project  to  evaluate  the  extent  to  which  women  |iave  ob- 
tained employment  on  Federal  and  federally  assisted,  cbhstructibh 
projects.  _ 

The  Center  for  National  Policy  Review  has  assisted  in  this  proj- 
ect^The  purpose  of  the  pfdject  wks  to  determine  the  confluence  of 
elements  that  create  a  successful  utilization  or  ah  unsuccessful 
utilization  of  woineh  construction  workers. 

-  WOW  selected  four  locations  as  monitoring  sites;  these  sites  were 
Tucson,  Ariz.i  _I^>hgvie w.  Wash. ;  Raleigh,  N.C. ;  and  Ixiuisville,  Ky . 

-  Approximately  110  interviews  were  condactqd  during, the  project. 
In  three  of  the  four  locations  OFCCP^coiripliahce  review  files  were 
examined: 

Dccupatidnal  segregatiph:  _  _  

1  arri  here  today  to  talk  about  the  women  who  are  breaking  into 
the  well-paid  nontraditional,  blue-collar  jobs  long  mbribpblized  by 
men,  and  what  affirmative  action  means  to  those  w^jmen, 

I  wotLld  like  to  discuss  the  three  issues  that  the  WOW  study  has  - 
established  as  vital  to  the  continued  eliminatJon  of  occupational 
segregation  by  sex  in  the  construction  trades. 

The  firat  issue  is  the  need^b  f^  resources  pjri  opening  up 
access  for  women  to  skills  training  and  construction  employment 

opPPrtunities.  ^     __■  '  ;   _^ 

.  The  second  issue  i  will  discuss  is  the  demonstrated  need  for  goals 
and  tirne tables  for  wbmen  in  cbhst^rUctib   

The  third-' issue  is  the  requirement  of  a  vigorous  0FGeP  enforce- 
nient  program^  ._   _    ,  

Each  illustrates  the  extent  to  which  the  OFCeP,  women  ^workers,  ^ 
and  women's  program                                        to  eliminate  the 
long'Standing  occupational  segregation  that  exists  in  the  construc- 
tibn  trades,   _  i  

The  WdW  study  establishes  that  th^  are  many  more  women 
interested  in  working  ill  the^  cbhstructiph  trades  than  can  bbtain 
training  or  employment.  Tfierefore,  the  "bottleneck"  occurs  in 
access  to  training  bi^ibbs,  nbt  in  a  lack  bf  available  wbiheh  whb  are 
interested  in  participating:  .  .     _  .  __  .    _  • 

Whether  cbhtractbrs,  unibris,  ahd  joint  appreniiceship  an 
ing  committee  coordinators'^- not  know  wiiere  or  how  to  fin^d 
women  workers  br,  as  the  WOW  study  estaW^ 

not  attempting  to  discover  women  y/orkera|  there  are  numerous 
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orKariizalions  and  MRoncies  that  cbuld  assist  tHeiri  in  meeting  their 

^°One  obvious,  but  overlooked,  sburce  is  the  trairiiiig^i5rogr_amsJor 
economically  disadyahtaged  women  that  are  funded  through  J^Ublic 
moneys.  For  example,  one  organization,  beginririing  a  preapprenti- 
ceship  training  jDrdgram-,  held  a  meeting  with  area  contractors  and 
unions  to  find  out  how  many  job-ready  women  construction  work- 
ers they  would  hire.  .    ,  r     .^7.  iu„„„ 

The  placement  goals  were  then  established  on  the  basis  of  those 
commitments^  When  the  women  hsfi  completed  the  tT^ining,  how- 
ever,  the  program  was  unable  to:  ^ace  one  woman, 
had  excellent  entry-level  skills,  thAy  were  physically  fit,  but  they 
were  not  hired,  although  male  construction  workers  were,  being 
hired  during  this  period.  ,    ,     ^       ■,  m 

The  issue  here,  as  elsewhere,  was  riot  a  lack  of  available  women, 
but  the  inability  of  women  workers  to  gain  access  to  the  construc- 

^''rc^^slcbnd  issue  is  the  necessity  for  goals' and  timetables- for 
women  in  construction.   ,   „      ,  . 

One  bbjectibri  focuses  upon  the  unreasonableness  of  ^pals  tor  trie 
specific  contractor  or  union  work  force  while  agreeing  to  the  need 
for  ^bals  iri  pririciple.  .   '  ,  , 

One  contractor  said,  "Gbals  may  be  riecessary  in  some  cases,  but 

not  in  bur  case."  .    ,  -■  iT^c  • 

Another  contractor,  who  had  rib  womeri  in  his  woric  force,  main- 
tained that  "riumerical  goals  are_ not  necessary  on  our  projects.  I 
imaeine  on  a  lot  of  projects  they  would  be  necessary: 

A  third  cbntractor  said  that  he  believed  golals  were  necessary: 
"Not  for  me  but  as  a  whble  ybU  are  gbing  to  need^that.  I  know  twp 
or  three  cbritractbrs  who  won't  hire  women  until  they  are  forced 

"  a  secbnd  bbjection  to  goals  was  that  they  were  Uriattainable  and 
therefore  should  be  abolished.  One  contractor  states,^  L  do  iiq$ 
think  a  ebal  should  be  set  because  women  are  not  available.  Most 
women  are  not  trained.  If  they  wanted  to  work  we  would  be  oyer 

^"lifOTCCP  official  agreed  *hat  there  were  not  adequate  numbers 
bf  skilled  wom^n  to  meet  the  present  goal.  When  aslced_  why,  th 
official  replied  that  it  was  due  to  sex  discrimmatiOn  by„the  unions 
arid  iri  apprentice  selection.    ,  ,  „  j 

A  program  operatbr  maintained  that  they  had  no  trouble  recruit- 
ing interested  women;  she  stated,  "ThM  have  .beaten^the  ^  d^^^^^^^ 
down  ever  since  we  bpened;  we  turn  away  applicants,^  When  asked 
if  there  were  enough  interested  wbmeri  to  me^t  the  goals,  she 
respbrided,  "Defiriitely."  '      — , —  ,3,  ,, 

A  third  objection  to  goals  was  that  contractors  shontd  be  perniit- 
ted  to  hire  the  best  qualified  worker  available.  One  contractor 
maintained  that  goals  were  unnecessary  and  that  contractor? 
Sdn't  or  diSt  follow  goals  anyway,  '"the  labbr  market^is  such 
that  the  construction. trades  hire  qualified  persons  rega^dJess  pf 
race  and  sex.  Numerical  goals  serve  nb  pUrpbSe  other  than  to 
burden  companies  with  paperwork:"  _^  ,  j  „ 

One  contractor  who  had  never  recruited  or  hired  a  woman 
stated,  "I  should  have  the  right  to  hire  who  I  want  to. 
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__A  yariaht  ph^      concern  for  hiring  qualified  is 

the  desire  to  hire  whomever  one  pleases.  One  union  official,  re- 
sponded to  goals  by  saying,  **I  am  not  completely  sold  on  goals. 
Pretty  soon  there  will  be  no  jobs  left  for  average  white  workers/' 

Ih_1979,  women  were  only  4  percent  of  painters,  3  percent  of 
machinists,  2  percent  of  electriciansy  2  percent  of  tool  _and  di_e 
makers,  1  percent  of  plumbers,  and  1  percent  of  auto  mechanics. 
Siven  these  statistics,  the  union  official  s  fear  ajlpears_ungrpuh(^^ 

Ah  OFCCP  administrator  stated,  "Aroujid  here  contractors  only 
hire  men."  When  asked  why  the  resistance  exists^  the  resfk)^^  was 
that  v/dmeii  are  an"  unknown  commodity  and  meant  ^trouble  on  the 
job  because  men  do  not  want  women  wprMnj^  with  the^ 
official  added  that  this  is  demonstrated  by  ^contractors  permitting 
harassment  on  the  job  so  women  \^all_  quit,  _  _    

Many  respondents  were  angry  about  the  Jjederai  Government's 
role  in  cohstructidh.  One  cdntractpr  Jtated:  _*The  cp^^ 
^  town  resent  Government  requirements— they  don't  like  having  this 
•  matter  shoved  down  their  throats  and  will  go  out  of  their  way  hot' 
to  comply."  . 

It  is  important  to  npte,ihdweyerj  that  amid  the  w 
tive  reactions  to  goals  for  women  in  construction  were  positive 
reactidns  as  well ._  One  union _pfficial_  stated  that 
have  been  necessary  in  the  past,  it  is  the  only  way  to  get  people  to 
hire  wdrnen.  If  we  would  dp  the  right  thihg  to  begih  with,  Gdverh- 
ment  wouldn't  have  to- make  us:"  . 

A  cdntractdr  with  _$15_  milljph_in  contract  in  his 

>^^ork  force  said,  **6oals  are  the  only  way.  Gontractors  are  not  going 
to  dp  it  vdlujitarily/'  .  

Often  respondents  saw  goals  as  a  transitional  and  limited  meas- 
ure. As  one  union  _busihes^^^  said,  "Nuin^^^  are  neces- 
sary until  contractors  come  to  realize  women  can  do  the  job." 

The  generally,  held  cdhclusidh  was  that  goals  must  be  enforced, 
which  brings  me  to  the  third  issue:  The  necessity  for  enforcement 
OFCCP  of  Executive  Order  1 1^246  regulations.  ^- 

To  the  extent  that  the  barriers  of  occupational  segregatidn  have 
begun  to  fall,  there  is  a  partnership  effort  uhderway:.  The  cqmbina- 
tion  is  of  determined  women  to  want  to  obtain  and  reMih  jobs  in 
the  cbhstriictiPn  trades  and  the  aggressive  enforcement  by  OFCGP 
of  Executive  Order  1J246,  as  amended.  :__  

It  is  ihiportaht  to  say  at  this  point  that  we  are  not  talking  ^bout 
forcing  companies  to  seek  out  women  whp  might  waM  jobs,  Instei^^ 
we  ^fe  talking  about  the  enforcement  of  affirmative  action  laws 
that  support  women  who  are  qualified  for  jobs  but  have  been 
unable  taobtain  them.  '  _ 

Betty  Jean  Hall,  directpr  of  the_  cpal  emplpirm 
data  on  the  nurabere  of  women  who  sought  coal  mining  jobs'  when 
thdse  jobs  becarne  available  to  worn 

Peabody  Goai  Company^  by  far  the  Nation's  largest  cdal  prdduc- ; 
er^  showed Jh^its  bwh  affidav^  that  in  Kentucky  alone,  the  num- 
bers of  women  applying  for  coal  mining  jobs  increased,  rapidlj^  as 
the  word  spreaci  that  the  coal  companies  would  have  tp  hire 

women.  The  hiring  occurred  as  fplldwfe;   -__  _   ^ 

In  1972,  no  women  applied  for  mining  jobs  at  Peabody  in 
Kentucky; 
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In  1973,  ir>  women  applied  for  mining  jobs  at.  Peabody  in 

^1ri*^^97^',  94  women  applied  for  mining  jobs  at  Peabody  in 

"Kentuckv*    — 

'       In  1915,  291  woSen  applied  for  miiiirig  jobs  at  Peabody  in 

.Kentu|ky,^^^  women  applied  for  mining  ^dbs  at  PeaB6ay~m^" 

Kentucky^  --.   __ 

-In  197?',  726  women  applied  for  mining  jobs  at  Peabody  in 
Kentucky;  arid  _  .  ,      l -ri   u  3 

-  In  1978,  1,131  women  applied  for  mming  jobs  at  Feabody  m 

Kentucky.  .  . .  

ThQse  dramatic  strides  were  made  because  of  the  effective  ^en- 
forcement of  equal  employment  opportunity  laws  with  affirmative 
action  provisions.  Without  the  effective  enforcement  of  these  laws, 
women  cannot  break  the  economic  barriers  of  occupational  segrega- 

*^°An  often  repeated  complaint  about  enforcement  of  the  regula- 
tions is  the  paperwork  burden.  Cbhtractbrs  answered  a  series  of 
questions  cbhcerning  that  issue:         :  ^  ^   ^ 

Their  responses  to  the  qmestibris  of  whether^  the  reportmg^Mid 
recordkeeping  requirements  are  undUly  burdensome  were  sjplit  faO- 
40  percent.  Approximately  60  i^rcerit  responded  that  the  require- 
ments were  riot  unduly  burdensome.  >^   C    J  J 

Those  who  felt  that  the  reqUiremerits  were  a  f^ir  burden  made 
fewer  additibrial  comments.  Two  of  those  adaendums  were  by  way 
of  suggestions  to  other  contractors  dri  how^  to  ease  the  burden. 

Thbse  cbritractbrs  who  stateS  that  the  requirements  iwere  unduly 
burdensome  made  a  variety  bf  explanatbry  comments.  Ihe  most 

freqUerit  fefrairi  was  the  cost  element.   .       .  ,  . 

•  it  should  be  noted  fo^  the  recbrd  that  the  contractor  who  said=  ^  It 
cbsts  trie  50  percerit  of  our  corporate  profits  to.  fill  out  paperwork, 
has  over  $1  million  iri  contracts.  •  .   ,  .  t, 

Ahbther  subject  of  concern  to  the  contractprs  who  objected  to  the 
paperwork  burden  was  the  degree  of  benefit  to  either  the  Gove^- 
■  irierit  br  tb  the  contractor  himself.  One  contractor  stated  th^^  Ihe 
repbrts  don't  dp  anyjgpod,  The  Government  doesn  t  do  an  adequate 
4bb  bf  enforcing  compliance."    ,  ,^ — : 

When  contractbrs  stated  they  would  hke  the  jecprdJkeepin&  r^ 
quirements  eliminated,  they  were  asked  hbw  the  pFCCP  sh^ 
determine  ^bbd  faLth  cbmpliance  with  the  regulations.  Most  con- 
tractors maintained  tha^;  tlie  record^eepirig  requirements  were  the 
only  workable  systeni.  -  .  . 

One  cpntractor  responded,  "DocUriieritatiOri^  is  the  only^way  to 
determine."  Aribther  contractor  stated,  "I  don  t  see  any  other  way 

for^them  to  do  it."  "•  :    .  ,         .  _ 

'  By  way  bf  summary,  WOW  wishes  to  expre^  our  alarm  ^  the 
questions  Wcently  ppsed  for  public  comment  by  OFGCP  and  our 
bppbsitibn  tb  the.  proposed  QFCCP  regujatipns.  u  f-i- 

The  very  provisions  which  we  see  as  vital  for  women  to  benefit 
ffbffi  the  Executive  order  appear  to  be  at  risk,  'fhis  is  a  iirae  when 
equal  employment  bppbrtunity  laws  are  ^beginning  to  bav^  ,  an 
ifflpact,  and  increased  enforcement  is  vital  to  continue  the  gams 
wdmeri  have  achieved. 
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Yet,  the  administration_i&  severely  curtailingi  the  scoi>e  and  tjie 
ehfprcemeht  prbyisi^^^  of  those  reflations..  We  strongly  suggest 
that  the  Executive  order  program  be  strengthened: 

The  four  recQmmendatibns  we  suggest  would  accomplish  that 
goaL  We  urge  your  close  attention  to,  and  to  the  extent  possible, 
impleniehtation  of,  bur  four  recbmmenda 

The  needs  that  underlie  them  were  clearly  established  and  illu- 
minated by  the  data  gathered  in  the  WOW  study.  We  recommend 
that:    .     \ 

No.  1.  OPCCP's  presence  with  .construction  contractors  be  in- 
creased through  improved  enforcement  of  the  Executive  Order  reg- 
ulations; 

No.  2.  OFCCP  obtain  direct  jurisdiction  over  the  cbristructibh 
trade  unioijs;  , 
_  No.  3.  Construction  cbntr^^^ 

ment  efforts,  especially  through  the  utilization  of  existing  resources 
for  wbmen  workersj  _  ' 

No^  4^  Successful  enforcement  of  the  Bureau  of  Apprenticeship 
and  Training  gbal  for  wbmeh  in  registered  trainihg:prbgrams. 

In  closing,  wi^  wish  to  assure  the  committee  that  the  study's  final 
report,  available  later  this  fall,  will  be  distributed  to  the  entire 
comiiiittee  at  that  time.  . 

As  far  as  we  know,  the  WOW  construction  contract  compliance 
monitoring^ project  is  Unique,  l^o^  l^lbwledge,  it^i^^  the  only  study 
that  documents  the  workings  of  affirmative  action  audi  equal  em- 
plbyiment  bp^rtUnity^  the  parameters  bf  a  single  prbgrairi's 

or^Tganization's  experience. 

The  WO W_  study  has  tried  to  dbcumen t,  colmparei  and  make  an 
objective  assessment  of  this  issue  in  several  sites  across  the  coun- 

It  is  our  hope  that  this  pilot  study  will  be  recognized  and  used^ 
an  important  piece  bf  evidence— evidence  establishing  the  need  for 
continued'  ^qual  employrnent  opportunity  laws  with  strong  and 
effective  affirmative  ac  tibn  provisions. 

Mr.  Weiss.  Thaiik  you  very  much.  Ms.  West  ley,  do  you  have 
anything  to  add  at  this  point  or  will  you  just  be  available  for 
questions? 

Ms.  Westley.  I  will  just  be  available  for  questions.' '  ; 

Mr.  Hawkin^^  niay  J  Indicate  for  the  r^co^^ 

because' of  a  prior  appointment  I  could  not  be  present  this  morning 
fbr  which^  I  apblbgize  to  Ms.  Fleming  because  I  drily  heard  part  of 
the  testimony.  /  ') 

Ms.  Fleriiirig,  ^riay  I  ask,  first  of  all,^  v^^  or  not  J^dU  siee  a^ 
distinction  betwieiT~qrR5ta^  on  the  one  hand  and  goals  and  timeta- 
bles dri  the  dt^'er?      -  

Ms.  Fleming.  Yes^' I  do,  and  1  think  that  we  are  talking  about 
are  goals  arid  tiriietables,  ridt  ngid  rimne^^^^^  Jiubtas.  

Mr;  Hawkins.  There  are  some  witnesses  who  seem  confused  and 
trisd  to  _cdrifuse _the jpUblic  ,1  sUppdse,  as  well  as  th is  com riiittee, 
that  there  is  no  distinction  between  the  two  and  try  to  make  a  case 
based  bri  an  argumerit  ^^irist  quotas^.  YdU^^^^^ 

May  I  ask  whether  or  not  you  see  any  possibility  of  making  any 
progress  in  the  elimiriatidri  df  discrimiriatidri  uilless  we  dd  have 
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some  numerical  goals  set  at  least  as  a  means  of  me^uring  whether 


or  jiot  we  are  complying  or  even  making  anv  progrp^^ 

Ms.  Fleming:  I  think  Jt  is  essential  and  'what  our  study^  has 
demonstrated,  as  you  will  .ee  when  you  get  the  numerical  data  in  . 
thrS  ?eport.  is^that  while  it  ha|>  not  been  startling^and  dramat, 
ic  there  h^  been  progress  because  of  the  goals  and  timetables.  . 
•  Mr  Hawkins:  Mky  1  ask  you  again  whether  or  _notjou  believe 
that  the  administration's,  proposal,  as  contained  m  the  j)rojDOsed 
reeulations  to  concentrate  on  individual  complaints  as  a  xneans  ot 
erd-orcement  rather  than  dealing  with  class  actions  or  with^|yst|M- 
atic  discrimination,  offers  any  particular  advantage  over  the  cur- 

"^m/^fS^ing.  I  think  it  means  the  end  of  real  enforcement: 
Mr  Hawkins.  Finally,  in  connection  with  your  statement,  you 
indicated  that  you  made  certain  recommendations  You  seemed  to 
be  suggesting  there  be  increased  enforcement  witlim  existing  re- 
sourcl^  In  view  of  the  fact  that  the  President  has  alrea_dy  proposed 
and  if  Congress  :goes  along  with  the  proposal  to^cnt  lDack^on  tbe 
personnel  k  well  as  the  funding  for  EEOC  and  OFCCP,  that-would 
certainly  weaken  the  effectivenesp  pf  those  agencies.  -  ^ 

Isn't  it  a  little  idealistic  for  you  to  be  recommending  increased 
enforcement  under  the  proposed  regulations  and  with  the  cutbacks 

that  have  already  been  made?  ,       ^  . 

Ms.  FLEMING.  Probably.  We  have  to  keep  trying.  ,  

Mr.  Hawkins.  Have  jrpu;  had  any  opportunity  to  present  your 

views  to  the  administration?  , 

Ms;  Westley.  Yes.  1 

Ms.  Fleming.  Yes,  we  have^      •  ; : 

Mr.  Hawkins.  Did  you  get  ani  answers?  •       „   „  _„„i  ' 

Ms.  Westley,  They  believe  that  they  are  increasing  enrorcement. , 
They  believe  that  they  are  only  cutting  unnecessary.^costs.  It  i3  a 
curious  dichotomj^  and  when  one  looks  at  the  re©ilations  J^dis- 
agr-fee,  as  many  people  in  the  civi]  rights  community  do  £isagr^^^ 
but  it  is  their  perception  or  at  least  their  public  position  that  they 
are  going  to  increase  enforcement  by  making  tne  cats  they  are 

"'if  rSay  also  enlarge  on  a  few  of      jiuestipns  you  haw 
-asked.  In  terms  of  the  goals,  there  .was  a  suit  broujght  that  \^0W 
'  was  part  of,  the  so^alled  Advocates  ^jmr^  v.  If^Ml^^ 
was  a  suit  against  the  Department  of  tabor  for  the  lack  of  enforce- 
ment Of  the  Executive  order  to  beneFit  women.        ,    :     .  ^,  ^ 

One  of  the  results  Of  that  suit  was  goals  ^  and  timetables  for 
women  It  was  only  after  goals  were  established  that  there  was  any 
effort  at  all  to  recruit  and  hire  women:  Prior  to  that  women  were 
not  even  considered  for  construction  trade  employment.  _ 

The  other  point  I  would  like  to  make^is  thatj^think  J:he  coal 
employment  figures  are  the"  perfect  eviLdence  of  the  need  for  a 
systematic  approach  tO  enfcrcement:  When  the  coal  er^ployment 
prS^t  approached  0FeeP  concerning  its  g-ojlem  of  not  know:m^^ 
where  the  specific  wOmen  were  who  would  be  interested  m  coal 
ySoymlnt  but  knowing  that  they  did  exist^  OFCCP  was  the  only 
ageW  that  could  help  them  because  it  could  take  that  systematic 
tKr§ach,  and  it' was  very  successful  as  the  figures  dcQument. 
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Mr.  Hawkins.  Certainly  I  guess  it  buttresses  the  ppsitibh  I  seem 
to  see  as  one  individual.  I  am  surprised ^t  the  caimness-of  those  of 
us  who  fought  for  these  things  through  Deiripcratic  and  Republican 
adrhihistratiori's  since  the  Roosevelt  administration. 

This  committee  .has  not  had  any  indication .  that  anybody  has 
become  angry  as  yet^  But  we  see  what  is  happening  today  as  you, 
along  with  many  others,  begin  to  raise  your  objections.  Yet  I  am 
surprised  at  the  Mljnn  ^^cept  it,  as  if 

statements  madeHby^  the-administration  are  true  when  we  know 
they  are  hot  true.  We  allow  hatipn^l  leade 

on  the  media  with  very  false  statements;  I  could  be  much  stronger 
in  my  language  but  I  woh^t^and  yet  there  is  su^^ 
lack  of  feeUjig  in  those  who  know  what  is  happening  and  who 
know  what  the  results  are  going  to  be.   

Those  who  represent  minorities- and ^omen  and  other  groups 
who  are  going  to  be  adversely  afTected— and  event 
ety — and  yet  we  iseem  to  be  accepting  these  things  just  as  we  accept 
budget  cuts  and  nobody  yet  has,  in  my  opinion,  been  strong  enough 
in  dppbsihg^these  things.      ^  '  '  - 

iSroups  in  the  Congress  are  doing  it  but  those  who  oppose  them 
are  labeled  along  Jvith  the  rest  of  the  individuals.  No  distinction  is 
made:  That,  |  think,  is  a  sad  commentary  on  our  democracy.  This 
is  not  a_  lecture  to  you^  cert^^^  ^9^  !^^^ 

fact  that  we  can  discuss  these  things  and  make  recommendations 
that  we  know  are  hpt^ding  to  be  ac^^^ 
<^  seems  to  me  we  have  to  express  ourselves  and  get  others  to  express 
themselves  much  more  strpngly  than  we  are  hpw^'if^w 
save  democracy  and  our  institutions  and  if  we  want  to  make  any 
.progress.  __  «  * 

Ms.  Fleming.  May  I  respond? 

Mr.  Hawkins.  Certainly.     \  .  _      _  __   

Ms.  Fleming.  In  dUr  work  with  many  other  groups  across  the 
country^  one  of  the 'things'  that  is  really  apparent;  is  that  mojst 
people  have  hdt  yet  realized  the  full  ext^ni;  of  the  administration  . 
proposals  ^hich  will  dismantle  the  equal  opportunity  protections 
that  ha:»:e  been- established.  - 

The  media  has  not  put  it  together.  It  has  been  a  very  piecemeal 
repdrtinjg,  if  at  all,  Lwdujd  hdpe  that  that  could 

come  out  of  these  hearings,  a  strong  repx)rt  that  shows  the  whole 
picture.       ' 

Mr:  Hawkins.  Thank  you.  I  certainly  want  to  express  appreci^i- 
tidn  to  yo^i  and  td  the  Wider  OppdrtUnities  for  Women  arid  also  at 
ti^is  time  to  express  appreciation  to  our  acting  chairman  tbday^  Mr. 
Weiss  of  New  Ydrk,  whd  was  here  td  diligently  pursue  these  hear-  ' 
ings  when  I  was  called  away  and  certainly  exjjress  my  appreciation 

tb  him.        ^  , 

-Mr.  W^iss. -Thank  you,  Mr.  Chairman. 
^Mrs.  Eenwick. 

Mrs.  Eenwick.  Thank  you,  Mr.  Chairman.  ^ 
j  am_fas_cihated_  that^dur  empha^    is  so  much  on  the  Cdristruc- 
tion  trades  and  mining.  That  happens  to  be  sdmethiiig  I  know  a 
little  abdut.  I  wM  surprised  to  hear  our  distingliished  chairman  say 
this  had  been  worked  sirice  the  Roosevelt  administration. 
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I  can  onlv-i^pealc  of  the  result  I  found  in_  1961  whk^^ 
lutely  zero.  We  had  in  the  State  of  New^ Jersey,  Bureau  of^Appren- 
ticeship,  over  4,706  apprenticeships  of  whom  14  were  nonwhite,  and 
none  was  a  woman.  i_i  r 

I  worked  very  hard  and  found  six  promisij^  young  blac^^^ 
tices  who  were  desirous  Of  entering  the  electfical  union,  and  fln^lly_- 
at  1  o'clock  in  the  morning  after -one  iibt  summer  night  on  Spring- 
field Avenue  in  f^ewark,  I  w^s  told  in  no  uncertam  terms,  those 
apprenticeships  were  saved  for  the  sons  of  mem^ 
the  sons  of  friends  of  inembers  but  certainly  not  for  my  six  hopetul 
yoxmg  men:  ,     v  -  u 

This  was  the  situation  after  the  long  period  of  work  which  we 
--have  heard  describedijiere.  .._   -  ,  , 

I  see  that  ydU  have  as  No:  2  of  ,your  ^.goals  to  obtam  .direct 
jurisdictioij  over  the  construction  trade  Uriid^^^^^  wonder  if  your 
drganizatibri  realizes  the  difficulty  ^of  such  a  thing?  '  

Ms:  .FlSming.  Yes/we  do;  we  work  with  both  contractors  and 

unions  in  bur 'Own  programs.   .  .  .  .        -     .  ^ 

_  Mrs   Fenwick.  Finally,  I  jjersuaded  the  eommission  on  Lvivii 
Righti  tb  cbme  into  New  Jersey,  to  Newark,  to  investjg|te_this,  and  ' 
I  will  never  forget  ihe  business  agent  who  testified  and  sam,  quite 
frankly   that  he  never  had  a  black  as  a  member  of  the  union.  -. 

I  think  there  has  be^h  some  change.  This  was  before  1  was  in 
politics  arid  this  was  not  a  political  exercise  on_  my  Jart  I  am 
•amazed  to  learn  about  the  riuriiber  bf  women  applying  for  the  jobs 
in  the  niiries.  _    —       -  ^ 

What  could  be  mdre  cbrivincirig?  YbU  start  with  15  and  wind  up 
with  1,000  in  such^  short  time.  .  .    o    iii  i 

Ms  Fleming.  The  same  thirig  happened  in  Seattle  when  tne 
gbals  were  established,  I  believe,  at  the  work_forc_e  parity  and 
everybody  said  it  was  impbssible.  The  same  thing  happened  in  the 
Maritime  Administration  in  Pascagoula,  Miss,,;  where  they  said 
they  would  n^^r  get  wbriieri        they^estabhshed  goals  anyhow, 

Mrs  FENWiCK.  That  isn't  unionized.  Did  you  have  trbuble  there/ 

Ms  Fleming.  Wejvere  riot  working  there  but  this  was  the  e:?p_e- 
rierice  of  the  Maritime  Administration  and  in  shbrt  order  they  had 
'^vast  numbers  bf  wbmeri  applyirig.  '  _  ^  ,  _ 

Mrs  F^HWiCK.  Many  of  the  skilled  trades,  of  course,  are  not 
unionized.  For  exariiple,  iri  my 'hometown  there  was  one_per|on 
who  wanted  to  be  a  carpenter  and  had  dbne_3  years  apprenticeship 
with  a  carpenter  whb  was  nonunion,  thinking  that  would,  serve;  as 
an  apprenticeship.  He  was  told  to^b  to  th^  rieighboring  town  and 
sim_*u^  p  a  jriasOri;  because  he  was  itahan,  they  didn  t  want  him 
in  the  union  for  carpenters  which  had  very  few  people  of  Itatian 

^^So^we  had  ethnic  grbupis  jdividirig  riOt  just  black  and  white,  and 
male  from  female,  but  German-origin  Americans  Anglo-Ameri. 
cans  from  Italo-Americaris.  This  is  a  very  curious  setup  in  the 

whole  union  iield.        '  v        ^    ,   ,     _  _  j  rr:  ,,i 

I  wondered  if  youjiad  had  experience  and  perhaps  more  dittiQUl- 
ty  in  the  nonunionized  area.  After_all,  jf  there  is  a  union-you  caii 
'talk  tb  a  specific  persbri  who  is  the  business  agent  and  wh_o  is 
/responsible.  Did' you  have  more  trbuble  with  Uriionized  or-nonun- 
ibriized  cbritractors? 
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Ms.  Fleming;  I  don't  realiy  know  the  answer  to  that.    „  _  __  __ 

Ms.  WestlJiy.  With  the  unions  there  are  two^Hurdles  to  iDe 
jumped:  One  is  the  union  hurdle  either  access  to  the  apprentice- 
ship traihihgi>rbgr^in  or  the  business  agent  arid  then  the  contrac- 
tor hurdle— the  contractor  actually  accepting  the  woman  into  the  - 
workplace,  in  other  words.    .  - 

in  nonunion  there  is  only  one.  You  only  hav^  tp_  deal  with-^^ 
contractor.  Since  Unions  are  not  directly  covered  under  the  OFlSeP 
or  under  the  Executive  order,  there  is  no  real  eriforcemeht  tech- 
nique that  OFCCP  can  use:  .   / 

The  way  that  unions  are  covered  is  that  cdntractpr^  are^Upjppsed 
to  j^eport  Unidhs  that  are  riOt  referring  sufficient  ixumbers  of 
women  to  OFGCP.  If  you  understand.  the__cbnstruttiqn 
realizes  quickly  it  is  not  in  the  contractorV  interest  to  3d^  that. 

Mrs.  Fenv^ick.  Then  that  is  what  you  _  meant  b^^ 
obtain  direct  jurisdiction  over  the^  construction  trade.  _i3f  course 
that  would  be  a  key  thing  if  you  are  going  to  move  into  the  highest 
skilled  trades. 

Ms.  Westley.  Yes.   ^    ' 

Mrs.  Fenwick.  So  you  would  suggest  then  the  law  be  extended  to 
give  jurisdiction  and  goals  for  unions  as  well  as  for  cdntt-actbrs.  Is 
that  the  point?  - 

Ms.  Westley.  Yes;  the  jurisdiction  bt_ixterided,  y^ 

Mrs.  Fenwick.  Thank  you,  Mr:  Shairman. 

Mr.  Weiss.  .Mr._ Washington.  

Mr.  Washington.  Thank  yoji,  Mr:  Ghairman. 

I  want  to  thank  you,  Ms.  Flemling,  for  sharing  with  Us  the  results 
of  wow's  study;  I  find  it  very  helpful: 

I  share  the  chairman's  concern  abojit  the  1^^^^    9^  cl^"^^*"^ 
opposition  to  what  is,  going  oh  in  this  administration  relative  to  the 
whole  concept  of  affirmative   

Mr.  Reynolds,  in  charge  of.the  iSivil  Rights  Division  in  the  Jus- 
tice Department,  ^pterday  tpb^^  the  rather  bluhderdus  approach,  to 
this  whoie  business  and  labeled  this  whole  process  as  reverse  dis- 
crimination:    _* 

How  da  you  r^espond  to  that  charge?  What  do  you  say  about  that 
catchword  which  seems  to  frighten  a  Idt  of  people? 

Ms:  Fleming:  i  think  it  falsifies  the  issue  completely,  What  we 
are  trying  to  do  in  the  first  place— white  males  have  been  discrimi- 
nating for  centuries)  and  what  we  are  trying  to  do  is  redress,  the 
balance  so  there  is  eqUal  Opportunity  for  everybody:- 

Mr:  Washington.  Would^t  be  more  apt  instead  of  saying  reverse 
discrirnihatidri  tcJjcallit  sort  of  shaijed  discrimination?  i 

Ms.  Fleming.  The  French,  who  jhaye  jestablished  ah 
action  system  modeled  somewhat  on  ours,  call  it  positive  discrimi- 
nation.  -   _  _    __  [_  _     ■    _ 

Mr.  Washington:  We  have  to  get  some  words  to  replace,  roz. 
verse"  because  it  does  frighten  pebple.  It  does  conjure  up  that  sort^ 
of  ihingj  c  _ 

I  have  hb  mor^  questions.  _  .  ' 

Mr:  Weiss:  Mrs,  Fenwick  had  asked  a  question  I  thjh kj^bu  start- 
ed to  respbhd  to  and  then  you  were  div^ted:  That  was  the  re- 
sponse of  the  construction  unions  to  the  effoi-t  tb  try  tb  get  them 
more  directly  involved  in  jurisdiction: 
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Do  you  want  to  complete  that  response  as  tp  what  experience  you  ^ 

had  with  them?   

Ms.  FuEMiNG,  With  the  unions? 

r^r  ^Veiss  Y^es  . .    .  -     . '  ..  ^  .. 

Ms  Fleming.  I  think  maybe  I  could  best  answer  that  b^ 
about  our  own  specific  program  experience  with  contractors  and 
uhidris  where  we  began  about  4  years  ago,        ^  .    ^  • 

We  have  done  nontraditidhal  traimng  for  16  years  but^np^ 
.  construction  until  about  4  years  ago  when  wejlnally  pere^  the 
carpenters'  and  the  electrjciaris'  unions  to  begin  working  with  ys. 

After  about  2  years  when  they  decided,  tjiat  it  was  a  fruitful 
relationship  and_that_we  didn't  have  horns  and  were  not  going  tp; 
sue  them^  they  began  to  helprus  cpnnect^with  other  unions  and 
then  Finally  with  the  Building  Trades  CounciL  iv 

Now  we  are  working  with  about  six  trades.  They  provide_^^^ 
training  The  jPurneymeri  who  train  our  women  are  also  cprnmLtted 
to  helping  them  in  the  placement  of  jpbs_and  into  apprenticeship: 

Actually,  thoujh,  the  key  to  it  all,  both  in  our  own  specific 
programs  and  under  the  regulations.^  is.  the  contractors  who  hire, 
because  without  the  jobs,  the  union  question  is  irrelevant,  ___ 

Under  the  regulations  theye  can  be  jeverage  on  the  unions 
cai^e  contractPrs  go  to  the  unions  for  and  can  request  wpmen  and 
if  they  don't  get  any  women,  then  they  can  look  for  women  outside 
on  their  own.  :  '         _  _ 

Thatis  pretty  powerful  leverage  if  they  want  to  use  it   ^  _  _  - 

Mr.  Wjiss.  Did  your  study  involve  only  people  who  had  l-ederal 
contracts? 

Ms.  Fleming.  Yes.    *  ^  _ 

Mr.  Weiss.  You  were  in  four  different  locations/ 
Ms.  Fleming^ Yes.  .    ^    .  j-  -j  i 

Mr  Weiss.  How  many  pprripanies,  how  mS(^  individuals  were 
the  eubiect  Pf  your  interview?  ^  ^  ^  f  ,  c  i^^«fi^„ 
Ms  Westley.  We  interyiewed  six  cPritractors  in  each  location, 
six  uriiPris,  three  joint  apprenticeship  councils,  six  .women  employ- 
ees, two  or  three  wpmen:s  jprPgrarris,  OFCCP,  and  the  Bureau  of 
Apprenticeship  and  Training.  ^  r-  i-  4.ux 

We  also  looked  at  12  cPrripliarice  review  files  which  are  the 
OFCCP  dpcumentation  or  review  of  contractors^ _work  forces  t^^^ 
if  in  fact  the  regulations  are  being  enforced  or  complied  with^in^ll 
except  for  pne  location  where  we  could  not  obtam  access  to  the 

^^*Mr  Weiss  Do  you  have  any  estimate  as  to^hat  the  ^situation  is 
in  those  areas_vvhere  there  are  no  Federal  contracts  myplyecU  m 
just  the  general  industry  itself  as  far  as  the  hiring  of  women  is 
concerned?  —  —  —  ;  

Ms  Westhey.  That  was  specifically  addressed  in  one  of  the  inter- 
views with  a  pfogram  director.  This  is  not  a  women  s  training , 
program  but  a  leap  program  that  does  recruitment  and  outreach 
and  is  a  placement  vehicle.  .   *  - 

She  specifically  said  that  Pne  pf  the  problems  with  goals  i5  that 
they  Only  covered  Federal  contr^tors  _and_it  is  Prily  Fed^^ 
tractors  whp  ever  t&ritact  them  for  yvomen,  and  that  she  wishes 
that  all  contractors  were  somehow  brought  under  the  same  regula- 
tions. "  "  •    ;  . 
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Mr.  Weiss.  Go  ahead. 

Ms.  Westley.  Her  point  would  be  that  ribn-Federal  contractors 
do  hot  hire  wdmeri  at  all.  _   ;  : 

-  Mr:  Weiss.  Is  it  fair  to  assume  in  your  testiinony  today  that  if  in 
fact  the  Fl^deral  Gqverhirierit  now  withdraws  from  enforcement  of 
its  own  regulation  and  equal  opportunity  laws  we  have  adopted,  all 
efforts  to  bring  w^bmen  jntp  the  work  force  in  the  areas  you  have 
discussed,  will  in  fact  come  to  a  lialt  or  be  seriously  impaired? 

Ms.  Westley;  *  I  think  they-  would  come  to  a  halt  arid  I  thirik 
,  th^re  will  be  the  absolute  elimination  of  women  in  the  nontradi- 
tionai  fields.      _  __  _ 

Ms.  Fleming.  The  other  side  of  that  coin  is  the  severe  cuts  in 
CETA  which  provides  the  funding  for  the  programs  that  train 
women  in  these  skills  so  it  is  ^le  sup^ply  side.   " 

Mr.' Weiss.  ]3o  yau  feel  your  organization,  or  any  other  brganiza- 
tidns,  or  the  individual  women  who  might jDe^affected  wil^ 
resources  to  in  fact  follow  through  ort  generating  individual  legal 
action  either  on  their  own  or  through  the  efforts  of  the  Justice 
Departmerit?  ^      •  _ 

Ms:  Fleming.  Most  of  these  women  are  Idw-iricbme  women  who 
do  riot  have  that  kind  of  resource. 

Ms:  Westley:  They  also  do  not  understand  the  system  well 
enough  to  participate  iri  it  gn  that  level.  Women  w^^ 
iri  rioritraditional  jobs  understand  the  tenuousness  of  their  own 
positions  and  to  bring  a  lawsuit,  when,  they:  Uy^  in_  a  particular 
lqcatidri_arid  are  goirig.to  have  to  deal  again  and  again  with  the 
same  small  universe  of  contractors  is  very  difficult  for  theriL   ^ 

Iri  the  study  mo^t  of  the  women  that  we  interviewed  Jiad  been 
sexually  harassed,  yet  only  two  chose  any  kind  of  forrrial  wbrkirig 
through  bf  that  prbblem.  Qrie  was  sufficieritly  discouraged  by^-an 
EEO  counselor  that  she  never  pursued  a  normal  cbriiplaint.  This 
other  did  and  has  beeri  but  bf  work  now  for^^^^^ 

Ms.  Fleming.  I  was,  going  to  make  the  same  point. 

Mr.  Weiss.  So  that  again  the  thruM  bf  ^bur  testim^^ 
either  the  Federal  Government  continues  to  exercise  its  responsi- 
bility or  nobody  is  going  to  be  enforcing  the  effort,  

Ms.  Fleming.  It  is  a  systematic  problem,  not  an  individual  prob- 
lem.   -  - 

Mr.  Weiss.  Thank  you  very  much.  , 

I  think  it  has  been  very  important  and  valuable  testirribny  and 
jwe  Ibok  forward  tb  receiyirig  the  full  copy  of  your  report: 

 ^MrT-WEissrdur'first  scheduled  witness,  Mr.  Benjamin  Hooks,  if 

you  will  approach  the  table  !  thirik  we  can  jiroceed  at 
Agairi  I  want  to  welcome  you  on  Jbehalf  of  the  committee  and  tb 
express  our  understanding  that  given  the  yMaries  qf  travel  arid 
traffic,  meetirig  schedules  these  days  is  even  more  difficult  than 
ever.   1    

We  have  a  full  statement  that  will  be,  without  objection,  entered 
inta  the  record.  You  proceed  as  you  see  appropriate. 

[The  prepared  stateriierit  bf  Berijariiiri  Hooks  follows:] 
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PKKrAREi)  SrxTKMKisrr  OK  Rknjami^j  L_HcK5ks,^E  National 
Association  kok  thk  Advancement  of  CbixlREb  People 

Mr.  Chairmen  arid  members  thia-SuiKommittee^  am  _Beryamin  L.  ^obks» 
Executive  Director  of  the  National  Association  for  the  Advancement  of  Colored 

^^^cbrripS^y^rig  me  today  Js  .Alt"heB  T.  L.  Simmons,  Director  of  biir  Washington 
Bureau.  I  appreciate  this  opporiamLty.  to  appear  before  you  on  behalf  or  the_  more 
than  1800  local  branches,  atate  conferences,  youth  and  college  u 
atibri.  to  voice  our  wholehearted  aup_pprt  for  the  continued  use  of  affirmative  action  . 
to  achieve  parity  within  the  Aiiierkan  labor  force,  a^^^^ 

Affirmative  action— the  takiogLof  positive  steps  to  seek  out  and  include  qua^^^^ 
blacks  hispariics,  women,  and  Either  yicUms  of  systemic  invidious  discnmmation  in 
the  rariks  of  previously  segregated  a_r_eas  of  public  life,  h^  prov^i  ta  be  the  only 
effective  means  of  mitigating _the_ present  efTects*  of  years,  of  discrimination  in 
emplbymerit  and  educatiojial  institutions.     .        .     ,oeni  i*. 

Affirmative  action  as  a  pjihHc.  policy  has  been./^^^^  existence  since  the  l»bO  s.  it 
became  bur  nation's  projiounced  poljcy  pi  attemj)ting  to  eras^  the  present  effects  ot 
past  discrimination  at  a  Uine_when_Qur_country  had 
derice  that  blacks,  Hispanics,  and  women  remained  underreprese^^ 
educatibrial  institations  iin^d.underutiHzed  in  technical  and  skiHed  jprof^ions,^4e- 
spite  previous  efforts  undertaken  to  redress  these  inequities.^U^  determined  that 
ptiist  efforts  to  make  whole  the  victims  of  invidious_discriminati<)n,  which^  included 
policies  of  •'nondiscrimiaaUon'',jwere  insufficient^  era^^  o*; 
iriequality  which  remainjed  m_anifest.  More  thaun  neutrality  was- needed^to^  achieve 
parity.  As  blacks  had  for^ears^been  deliberate  and  system a^^^^^  from 
the  American  maiDstr_e8m_because  pf  their  cffl^^  their  .inclusion ^would^lil^wise 
hnvetb  be  deliberate,  systematic  and  race-conscious.  What  was  needed  and  what  is 
demanded  is  positive  acUon  to  either  promote  opi>ortunities  to  qualified^tMmbers  of 
the  victimized  class,  or  to  ^nable_members  of  this  class  te  become  qualified  where 
they  are  riot:  Such  Jiction_is  the  only  way  America  can  realize  its  aim  of  achieving  a 
desegregated  society  jafter.hundreds  of  years  of  segreg  of 
redrlssirig  the  bias  contingencies  in  the  direc^^^^^^  No  less  is  sufficient  to 

bvercbme  the  residue  of  institutionaj  disc  _-     ^  ^       -  . 

The  intended  beneficiaries _of  .affirmative  action  are  the^  victims- of  past  ana 
preserit  discrimination..  The  theory  supporting  the  concept  of  affirmative  action  is 
the  benign  treatment  of  blocks,  Hi^anics  and  women,  after  generations  of  exclusion 
from  the  mainstream  of  American -Spciety,  ;         -  . 

The  constitutionality  of  affirmative  measures  ta  recruit,  employ,^  and  promote 
^members  of  the  protected  class,, is  now  Well  settled.  On  tbree-4)ccasibris 
years  the  Supreme.Court  upheld  the  constitutionality  of- ^affirmative  actioii,  Jn 
nesants  of  the  University  of  California  y.  Bakke  the,  Cbiirt  affirmed  the  constitution- 
al oower  of  iederal  and  state  governments  to  act  afErmatively  to  remedy  diaadvab- 
tages^BsJLon  a  group  by  past  racial  prejudice.  The  Cburt  Werit  further^and  concludT 
ed  that  race  can  be  used  as  a  factor  in  Shaping  tlie  afTirmative  remedy^  to  _t/ni^e^ 
SteeLWorkers  of  America  v.Weher,  the  Cburtcbricluded  that  prjyate_emplQyer9  and 
unions  may  voluntarily  agree  upon  a  bona  fide  affirm&tlve  actiOTL plan  that  tak^ 
rice  into  account  for  the  purpose  of  elimiriatirig  manif^ted  racial  jmb^^^^ 
traditionally  segregated  job  categories.  Mbst  recently,  in  5Jz/Wi?i;e_v.  JTMe^ic^,  by  a 
vote  of  6  to  3,  the_Gburt  approved  the  10  percent  mmoi^y_bu8iness  enterprise  (MBE) 
provision  contained  in  the  1977  Public  Wbrks  Empiqyment  Acl.__ 

Despite  thb  high  court's  clear  arid  cbrisistent  holding  that  affirmatiye  action  plans 
which  take  race  into  accbunt  arid  imp^e  numerical  .goals  and  t|metabLes_  do  n^^^ 
offend  the  constitiitibri,  affirmative  action  Ja  once  ^^in  on  trm  .  Spme_are 
arguing  thfiit  affirmative  actibri  is  repugnant  to. the  constitutipn—  iin-Ameri^^^^ 
a  retreat  frbrii  the  cbristitutioriai  mandate  of  .equal  protection,  T^iosew^^  ^his 
^  view  however,  fail  tb  accord  deference_to  .som.e  established  tenets  qf  Fed^^^^^ 

Case  law  establishes  beyond  preadvenlure  that  historically,  racial  cla^ 
have  cast  ari  igribminious  shadow  over  the  nation^  histpiy  and 
tal  pririciples  as  a  free  Jemocra tic  society.  ^  These  classjricatwns  were  desiped. 
utilized  and  eriforced"explicitly_or  covertlv  to  stigmatise,  exc  ude  or  accord  inrenor 
treatment  to  minorities.^  The  Supreme  Court's  doctrine  holding  racial  classifica- 

>  BoUirm  v  Sharpe  347  U.S.  497  (1954);  mUurin  v.mTaMmdr  239  V:S:  ^ 

reh  Gaines  w.  Canada,  305         ™^^?37j;  Pearson  V.  A/mh^^  ^  9A  ?^^' 

AmkUv.Rmnl&  ofthe^U^^^^^^^  34,  67,  ^1 32  Oil.  ff«tr^B|0  703 

1175  (1976)  (Tabrinen  J.  dissenting),  affd  m  part,  revd  in  part,  438  U.S.  2b5  (1978).  bee.  e.g.. 
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tipns  cpnsUtu_tipnaJjy__\'8^^  which 

hadjthe  pjirpKxse  tyid  e^^     pf  disadvantaging  bla^^  other  minorities.   

.  _the  central  purpc«e  of  the  equaj  protection  clause  of  the  fourtefsnth  amendnient 
and  pf  federal  civil  rights  1  egislatipn  was  to,  protect  blacks  and  pth ers  from  oppres- 
sion and  discrinii nation  i n  flicted  by  the  majority.  The  Cou  rt  has  n ot  impl ied  _that 
n P n -p ppressi yea n d  n o n -i n vid i oiw  rac ial  cl assi fi cat i o n s  im posed  u n de r  t h e?e  Ja w s  are 
suspe<:t^  pr  impermissibl^^^  the  cpntrary,  the  J3purt  has  cdnsistentKr  permitted 
race  tp"^t>e  taken  into  account  for  J"emedial  punxxses.  See,  e.g.,  Bakke;  Weber;  Fulll: 
(pve,_supTa. /Xh^  cases  and  othera  have  upheldf  the  uUlity  of  racial  classifi^ 
a  viable  means  pf  eradicatinjg  *'badg  goals  embodied 

In  the  fourteenth  amendment.  Moreover,  where  .segregation  results  from  direct  or 
indirect  rac^^^^^^  tlie  Constitution  has  been  held  to  require  [ 

fayprable  treatment  of  m   

' ..  In  the  field  pf  employ^^  societal  discriminaUon  has  had  rmrticulary  gruesome 
effects  upon  the  1  i yes  qt  those  who  are  the  objects  of  yiat  discrimiii ation .  These 
eftt^ts  may  neyer  be  milig^^  v^^ithout  spme  fprm  of  preferenUjal  treatme^r^^  being 
accppded  to  the  i  n nocerTt  victims  pf  the  discrim i natipn .  Oyer  a  period  of  years  blacks 
haye  been  segregated  ^  frpni  the  mai  nstream  pf  employ  me  n^by  law  and  custom.  Th  e 
py _e rt  an d  .cpy e rt  prac t ices  p f  excl  ud i  ng  t h e  blac k  >yprk e r  has  had  the  u ly  list  effect  of 
providing  t h e  w h i te  yy pr ke r  with  jpb  s^u rity  and  ecp n omi c _ d e v el o pm e n t .  The  poy e r- 
ty  experienced  by_  many  blacks,  today  is  a;  direct  consequence  of  their  history  of 
uneniplpyment.  Unf  the  consequence  of  these  Jnstitutipnal  practices  of 
radial  dicriminatipn  Teniain^^^^^  which  resulted  in  the  exclusion  of 
blacks  were  del ib^  plan  for  their  inclusion 
m ust  1  ikewise  be  del iberate,  systematica^  and  raceHcbn&ciojLis.  ;_ .  *  :  

It  is^  agai nst  this  backgrbu  nd  that  a  disti  nctjbn  m uSt  be  drawn  between  ^  racia  1 
classifications  des^^^  eliminate  the  plight  of 

those  who  have  for  years  sufTered  the^dehumanizing  eflectsj)f  slavery.^ 

The  (institution    Jfuarantee  pf  "equal  .protection  of,  the  la W  not- provide 

that  race  may  never  be  u^d  as  a  fbrni  bf  classification  for^arce  ben^te^ 
more,  the  C^nsytMUbn  dw^  wbuld  be  wrong  to  sanction  such 

racial  classifications.  The  problem  is  to  determine  when  the  racial  classification  is 
justified  and  when  it  is  not.   ^    __      _        _  _ 

The  fact  of  being  black  does  not  ipso  facto  give  rise  to  a  mbral  claim  fbr  difier^ri- 
tia j  treatmen t,  biit  the . fact  bf  blackness,  i n  correlation  with  certain  other  consider^ 
ations,  may  give  rise  to  such  a  jilaim.  W.  Bernard,  The  Idea  bf  Justice  and  Ekjuality 
127  Q 9?  1),  &ngress  found  the  consid^  of  the  historical  and  contemporary 

discrim i nation  agai nst  blacks  and  othe rs,  wh ich  resulted  in  thei r  u nderr epreserita- 
tion  in  the  nation's  educational  institution^  and  underutjlization  in  the  American 
labor  force, .  sufficient  to  warrant  their  diflerential  treatement.  This  decision  is 
sound  and  in  nP.way  ofTends  the  equal  protection  clause.^^F^  Properly 
speak  of  equal  distributibn  bf  goods,  whether  it  be  educatibnally  oriented  .or  employ- 
ment briented,  wihbut  taking  into  cbnsideratibn  the  distributibn  bf  the  bpportunity 
of  achi eving  th^e  goods^  Therefore,  _in  <Jj*der  to  treat  all  persons  equaj ly,  to  provide 
genuine  equality  of  opportunity,  society  must  pay  attention  to  those  with  fewer, 
natiye  assets  and  to  thosi  born  into  jess  favorable  positions,  particularly  where,  as 
is  the  case  with  black  Americans,  the  persons  vnth  fewer  native  assets — those,  bdrn 
into  le^  favbrable-cbnditibns — wer^  so  born  because  of  the  i ri fee ritib rial  invidious  acta 
bf  the  riiajbrity.  The  idea  is  to  redress  the  bias  cohtirigericies  iri  the  directibri^bf 
equality.  afHrmative  actibri  requires  rib  riibre  thari  this — redressing  the  bias  cbritlri- 
gericies  iri -the  directiori  bf  equality'.  "     .  - 

Justice  Blackri>ari  recognized  the  propriety  bf  this  schbbLbf  thought.  Iri  the  Ba^^e 
case  he  bpyied:  "Jri  brder  to  gb  beybria  racisrii,  we  must  first  take  account  of  race: 
Arid  in  order  to  treat  sbriie  persbris  eqpally,  he  riitist  treat  them  difTerently:"  438 
U.S.at4a7.  ;  -  - 

Until  the  bias  contingencies  are  redressed  in  the  direction  of  eqaality,^. that  is 
until  blacks  and  others  who  have  been  for  years  denied  an  equal  opportunitAr  .to 
compete  for  this  countfy*s  employment  ana  educational  opportunities,  are  fully 


Hunter  v.  Erickson^  393  U.S.  385  0969);  Jones  v.  Mc^er  Co..  392  U.S.  409,  445-47  (1968);  Gayle  v. 

Broit«/er.  852  U.S.  903  (1956jl  (percuriarpj.-    *     -  .  _ 

=»In  United  States  V.  Jefferson  Ojimfy  Bodrt?  b/"  JSiuca/w/i.  372  F;2d,836  (^^ 
deit  sm-  nom^€^3dQ.mrjsfl^6Ql^d.^y^  UAUed  359  U.S.  840  (1967),  the  court  of  appeals 

held  that_8chool  districts  formerly  segregated  by  law  must  go  beyond  neutrality  ana  take 
aRlrmative  aetion  to  bring  blacks  tnto  formerly  white  sehools.  See  alsOi  Sii;anm  v.  ChdrJotte- 
AfecUenhur^  Bd  brEducaUon,  402  US:  I  (19IU;  Carter  v.  GaZ/^fier,"45Z  F:2d-31S  (8th  Cir.  197U. 
cert,  den.,  406  U.S.  950  (1972);  Porcelli  v.  Titus,  431  F.2d  1254  (3d  Cir.  1970).  cert,  don.,  402  U.S. 
944  (1971). 
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Integrated  into  tht'  Anu'rican  labor  force,  at  all  levels  of  employment-^iid^in  the 
N^tfon's  eduaitional  institutions,  there  wi4t  remain  a  need  for  af^mative rac^iOn. 

WhUe  amrmatiy^action.has  t^ 
and  preseiit  iieedfor.its  continued  use.  An  inordinate^^^^ 
population,  is  PQo_r.  Blacks  hav^_an_  u  n em  pi oyjjient;^^^^^ 

whites.  Blacks,  are  uhderrepresented  in  the  Nation's  educational  inst  tutions^^Tbe 
povertv  and  undereducation  of  blacks  is  a  direct  ^cdrisequence  of  the^wellHer^tenC)}^ 
^tterhs  of  discrimination  which  permeate  this  s^iety  even^il^ay.^/JJlrroatj^^^ 
nctloii  which  takes  race  into  account  is  the  only  viable  means  :by  which  bJacJ^  Qa^ 
'•catch  up"  and.  assume  their  rightful  plac«  in  tcxiay's,  society.  Any :plan_fbii  a^rbie^^ 
ing  equjil  opportunity,  after  years  of  invidious  discfimination,  which  doe&JiPi^^k^ 
race  inio  account  is  inadequate  to  erase  the  depth  and  incidence  of  discrimination 
which  permeate  this  society.  Such  plans  must  be  rejected^ forthwith,  j  -  „^ 
The  J^AACP  finds  particularly  odious  the  Justice  ^partment;s  thtae-aron^ed 
approa_cb  t^  achieying  equal  opportunity  wh^h-was^i^ 

yeaterdiiy,  by  Assistant  Attorney  General  William  ^^-f^^^^-t-^  ?  ^^r^nt  vp 
Department's  proposal  reflects  a  complete  abanddment  of  this  Nation  s^fllnnatiy^ 
S^licy;  and^uns  contrary  t6  now  established  tenets  ot  law.  Jt.is^an^afTront  to 
black  Aniericans  and  others  who  suffer  the  dehumarfizing  effects  of  invidious  dis- 


The  Departnient  proposes  to  abandon  the  use  of  goals  and  timetahles.for  hiring 
minorities. and  women  injabor  forces  which  Imve  oyer  the^years.accorji^  wjji^ 
mal**t>  preferential  treatment,  and  systematically  excluded  blacka^and  others-^  1  he 
Department  would  likewise  retreat  from  its  present  policy  of  seeJting  toad  cl^ 
relk'f  to  "make  whole"  the  victims  of  invidious  discrimmation.^and  reomre  pse-by- 
case  litigation  of  individual  discrimination  cases.^  Each  ^of  these  proposals  ru^i^ 
contrary  to  the  letter  and  spirit  of  the  law  and  will  tarn  the  clock  back  more  than 

-?t4^ve  already  suggested  the  fallacy  of  the  ridtidn  advanced  by_  the  nep.^rtment, 
that^ce-conscious  aHlrmative  relief  to  rem^y  the  present^effects:  of  hisAori^^^^^ 
conte^mporary  discrimination,  in  some  way  offends  the  eonstitution^Exammat^^^f 
the  law  regarding  class  relief  and  the  use  of  goals  and  timetables  belies  the  Depart- 
meuts  position  on  these  points  as  well.  i  -  „"o 

Discrimination  on  the  basis  of  race,  color,  religion,  sex;  or  nationaLoriMr^t  t?y 
deOnition  class  discrimination.^  Nec^sarily  then,  relief  from^discrinunatprr  pra^- 
tSe^  must  be.  class  relief-and  the  Supreme  Court  has  recognized  that,  the  relief 
must  be  broad,  affirmative  relief  ,     r  i     '   i  :  «  T^ifi«  VTl 

Where  a  respondent  ha^  engaged  in  uhlawful  Pl«y™e'^*-P^^^^^^S|„f^^^^^^^^^ 
specifically  states  that  the  courts  iiave  authority  ^not.only.lo.eroom  cor^^^  ^ 
the  practice  (as  suggest^  by  Mr.  Reynolds  to  be  the_approprj^te  /^^"^gfet 
order  "such  affirmative  action^  may  be  apprQpnate._^706(g),  A2  U.^.C  2000^5. 

Although  the  granting  of  affirmative  relief  is  ilisci:^Uonary  in  nature,  the  bu- 
preme  Coiirt  Haf  emphlsized  that  Congress^pui^^e^  in^^ptmg  the 
dSretion  was  "to  make^it  possible  for  the  Tashion^ng  [pa  the  most_ complete  rel  ej 
poss^b  b  "'  v:  Moody;  42ZAl^.  m.m^h  J^e  Courts to: 

!l^iue]  broad^emedial  briers  to  eradicate  discrimination  throu 
and  make  persons  whole  for  injuries  suffered  through  past'  discrimination.  Id.,  at 

'^^In  J^^uisiana  v.  UhUed  Szb^es,  _38ft  JJ^S^m  OlR  the 

duty  oT  courts  generally  in  case^of  discrLmination.  This  the  NAACP  ^eheves^s  a^^^ 
the  duty  of  the  Justice  DepartmentjJlTThe  court  fajid  Justice]  ^aWej^not  merely  the 
power  but  the  duty  to  render_aJacree_  [and  Justice  to  seek  re^^i^^ 
as  possible  eliillinate  the  discriminatory  effects  of  past  as  well  as  bar  like-discrimi' 

""^^UlC^^^^r  d^^^^^^  the  Court  explained  that  this  brbad^ equitable  relief.CQuld 
be  fashioned  even  absent  a  specific  judicial  o^dministrativeTmdmg  of  past  discrim-; 

*"The"  relief  may  include  the  setting  of  race-cbhscibus^ goals  and  timetables,  for 
hiring  minoritiS^and  women  (referred  ^o  by  some  as  preferential  hiring^^  back  pay, 

^/io«r  V.  ColMate.j^lmnlive  €o..4lB  R2d-7n  (7th  Cir^Sf  J;  Cto/i^^.j^^ 

c^rKe£  c?nn  approach  ^  P^^^^^^^f}^  °"  ^  ^"^^^^ 

action  prnctice  uoderthe  Act  wh£n  it  amended  the  sta^^^  ^     _  _      ,   n^w  well 

^  AlthQUi'h  HVMr)  42  U.S.C.  2000e-2(j)  counsels  against  preferejitial  treotmmt,  it  is,  no.w  .^ye^^^ 
settlldTat  this  d^^^^  pretereH!ial  relief  necessary  to  remedy  past  discrimination. 
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retroactive  sbnionty,  ami  any  other  relief  deemed  necessary  to  "make  ./.iO\&*  the 
victims.  1  .  ^  ^ 

This  is  the  present  status  of  law— ajmed  at  ameliorBting  tke  eiTects.of.iiistoricai 
find  cbhtempbrary  discHmination^a  national  policy  of  the  highest  priority.  Franks 
v/mivman  Tmnsportdlion    -  -  _  - 

The  present  effects  Of  discrimination  remain  manifest.  Black  anemployment  is 
more  than  twice  that  Of  whites:  According  to  the.  National  Urban  League  employ- 
merit  report,  black  urieriipFbymerit  is  close  to  31  percent.®  Black  male  college  gradu_- 
ates  who  are  forturiate  eriOugh  to  find  work;  earn  about  the  same  annual  income  as 
white  high  school  graduates:  There  are  still  dispropo  low  numbers  of 

blacks  in  riiariagerialy  technical  arid  highly  skilled  professions:  There  iaonly  1  black 
dbctor  for  every  3,400  black  persbris  as  cbrii  pared  with  1  white  doctor  fbr  every  557 
white^I^rsbrisJ  --r     -     -  ' 

TJiese  statistics  crystalize  the  fact  that  black  *Ariiericaris*'contiriue  to  auffer  the 
expKpnse  arid  iricbriveriierice  of  the  ^liberate  race-cdrisdbUs  policies  which  fiaVe  cmt 
them  iri^o  a  secorid  class  citizeriship.  The  preserit  AdriiiriistratiOri  must  riOt  falter 
from  the  position  accepted  by  past  Adriiiriistratibris  arid  tHe  Court,  that  deliberate, 
rac^bnscibus.  riieasures  riiust  be  takeri  to  iricbrporate  the  victiriis  bf  iriVidiOus 
discrim'inatibn,  irito  riiainstrearii  Ariierica. 

STATEMENT  OF  BENJAMIN  t  HQQKS,  JlXELCUTiy^  m 
NATIONAL  ASSOCIATION  FOR  THE  ADVANCEMENT  OF  COL- 
ORED PEOPLE,  ACCOMPANIED  BY  ALTHEA  T:  L:  SIMMONS, 
blRECtQRrWASHINGtiDN  BUREAU,  NAACP 

^  Mr.  Hooks.  Thank  you,  Mr.*  Chairman.  We  were  here  10  minutes 
toiLbut  the  buHetin  gave  the  wrong  meeting  room.  We  sat4h  rck)m 
2175  for  a  half  hour  until^sdmedhe  came  to  look  for  us: 

Mr:  Chairman  and  members  of  the  subcdmEnittee: 

J  .arn:  Benjamin  L.  Hodks^  executive  director  of  the  National 
Association  for  the  Advancement  of  Colored  People.  Accompanying 
nie  Ibday"  is  Althea  T.  L.  Simmons,  director  of  our  Washington 
bureau.  .  

I  appreciate  this  opportunity  to  appear  befbre  you  on  behalf  of 
the  more  than  1,800  branches.  State  conferences,  youth  and  college 
units  of  J:Ke  association  to  voice  our  wholehearted  support  for  the 
continuing  use  of  affirmative  action  to  achieve  pai-ity  within  the 
Aniericafi  labor  force  and  educational  institutions:  _  _ 

1  have  a  written  statement  that  I  ^ould  like  to  regiiest  that  it  be 
entered  into  the  hearing  record.  I  will  direct  my  brai  comments  jto 
the  Justice  Department's  three-pronged  apprba9h  for  achieving 
equal  opportunity. 

The  NAACP  believes  that  the.  Justice,  Departmental  pro 
reflects  a  complete*  abandonment  of  this  Nation's  affirmative  action 
policy  aad  runs  contrary  to  how  established  tenets  of  law.  It  is  an 
_^  ' 

In  the  Bakkc  case.  Justices  Brennan.  White,  Marshall,  and  Blackman  summarfzed  the  law  with y. 

regard  to  preferential  treatrrient,  in  the  fdUowfrig  manner:  ^_  / 

lOlui-  cases  uhder_Title  Vll  of.the  ei_vilJRights  Act.hsve  held  that Jji  order  to  achie^^^ 
participation  in  pre_yiously  segregated  areas  of  public  life.  Congress  may  require^  or  ^authorize 
preferential  treatment  for  those  likely  disadvantaged  by  socieUal  racial  di^riminatibh. ,  Such 
legislation  has  been  sustained-  even  -without^  ^  requiteinent  of  ..findfngs  QC_.intentL^ 
discf  iin  i  h  ati  oii  by  _  t  hose;  requ  ired  or  njith  or  i  zed  to  accp  r d  p  refe_re  ntia  I  irea  tm  e  nt,  o  r  a  caac-hy- 
case_ determination  that  those  to  be  benefitted  suffered  froni  racial  dibcrimination.  These  deci- 
sions compel  the  conclusion  that  states  also  may  adopt  race<onscious_4)rogtama  Jesigned.to 
dve  rcoriie  substantia  ch  ton  ic  _miiiofity  _  underrepresentatio  ji  whe  re.  the  re  is  reaso  n  to_  be  lie  ye 
that  the  evil  addressed  Js  a  product  of  past  racial  discrimination.  ^/?egcnte  o/*^/2C  University  of 

California  v.  Ba  fke,  U.S.  ,  9R  S.Ct.  2733,  2787.  See  Justice  PoweH's  Response  at  page 

2658,  fn.  m     .  -- ,   

^  .ATbe^UrMn  teague  counU  unemployed  persons,  "discouraged  workers  ,  and  46  percent  of  the 

part-time  workers  who  want  full-time  work.     .7  _       _     _  _'_   __  _  ' 

-^These  figures  were  taften  from  a^^et  unpublished  statistical  study  4>repai^JDynf.LEUz^ 
Abrambwitz  bf  Howard  University's  Institute  f^r  the  Study  of  Educational  Policy  (ISEP).- 
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affront  to  black  Americans  and  others  who  suffer  the  dehumaniz- 
ing effects  of  invidious  discrimination.   ^  '         .       ^  ,  .  ^ 

The  Department  proposes  to  abandon  the  use  of  goals  and  tjime- 
tables  for  hiring  minorities  and  women.  in_  labor  fprc^^^^  have 
over  the  years,  accorded  w  treatment,  and 
systematically  excluded  blacks  and  others.   __   ^ 

The  Department  would  Ukewise  retrea^from  its  present  policy  pt 
seeking  broad  class  relief  to  make  whble^  the  victims  of  ^i^^ 
discrimihatibn,_arid  require  case-by-case  litigation  of  individual  dis- 
crimination cases.  Each  of  these  proposals  runs  contrary  to.^the 
letter  and  Spirit  of  the  law  and  will  turn  the  clock  back  more  than 
40  -^ears  _*  •  ~  ~  _ 

Case  law  establishes  beyond  peradven tare  that, '  historical^^ 
racial  classifications  have  cast  arv  ignbmihidUs  shadow  over  4;he 
Nation's,  history  and  its  basic  fundamental  principles  as  a  free 
democratic^ society.        '  _  :       _      ,  i    .:  _ 

These  clMsificatidns  were  de^igned^  utilized,  and  enforced  explic- 
itly or  covertly  to  stigmatize;  exclude  or  accord  inferior  treatment 

to  minorities.  _  _       .  ,    ,     .o,^.  - 

The  Supreme  Gourt's  dbctrine_  holding  racial  classiucatians  con- 
stitutibnally  suspect  arose  in  the  content  of  these  classifications 
which  had  the  purpose  and  effect  of  disadvantaging  blacks  and 

bther  minorities.  j  -  -  ^        .  ,  r  lu^  iiii: 

The  central  purpose  bf  the  equal  protection  clause  ot  tne  I4tn 
amendment  and  of  Federal  civihrights  legislation  ^ was  tp  protec^^^ 
blacks  and  others  from  bppt-essibh  arid  discrimination  inflicted  by 
the  majority*  _    -  .         , '        ^^^v — 

Tiie  Court  has  not  implied  that  ribribppressive  and  noninvidious 
racial  classifications  imposed  under  these  laws  are  suspect  or  irii- 

permissible?  .    :    ,  .^^-i  ^ 

On  the  cbritr^ry,  the  Court  has  consistently  permitted  race  to  be 
taken  into  account  for  jeinedi_al  purposes.  -        v-      c      *  ^ 

Case  law  has  clearly  and  consistently  upheld  the  utility  of  racial 
classification  as  a  viable  means  bf  eradicating  "badges  of  slavery^ 
arid  prbriiotirig  the  goals  embodied  in  the  14th  amendment.  ^ 

Moreover,  where  segregatibri  results  from  direct  or.,  indir^ct^ra-^ 
cially  nujtivated  public  policies,  the  Constitutibri  ha.s  beeri  held  to 
require  favbrabl§  treatriierit  bf  riiiriorities.  _       ,      ,  . 

Iri  the  field  of  >mploym^nt,  societal  dMriminatibri  has  had  par- 
ticularly grue^xne;  effects  Upori  the  lives  of  those  who  are  the 
objects  of  that  dife6riminatioh.  _j_       ^-         .  - 

This  discrnniriatibri,  dri  th^  basis  of  race,  ^olor,  religion,  sex,  qr 
national  origin  is,  by  definition,^  class_discriEniriatiori.  Necessarily 
therii^  relief  frbrii  these  discriminatory  practices  must: class 
relief— and  t"fie  Supreme  Court  has  recbgriized  t|iat  the  relief  must 
bi  brbad,  affirmative  relief:       '  \  ^      -i  t  - 

Where  a  respondent  has  erigaged  iri  Urilawful  employment  prac- 
tices, title  VII  specifically  states  that  the  _courts_haye_authontyi^^^ 
only  to  enjoin  cbntiriUatibri  bf  the  practice  [as  suggest^  by 
Reynolds  to  be  the  appropriate  reliefl,.  but  a^^^^^ 
affirmative  actibri  as  riiay  be  appropriate:   T06[gJ,  42  U.b.C. 

_AlthbUgh  the  gf ariting  of  affirmative  relief  is  .discretional^  in 
'  nature,  the  Supreme  Cb^rt  has  efriphasized  that  Cdrigiress  purpose 
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in  grahtirig  yhtv  courts  this  discretipri  was  ''to  m  possible  for 

the  *fashicm[ingj  [bfj  the  jnost  complete-relief  possible'."  Aibermarle 
Paper  Co.  vJMoody,  422  U.S.  4P5  Xi  9751._The  cpurts  ar 

''[Issue]  broad  remedial  orders  to  eradicate  discrimination 
thi'bughbut/ the  ecpnbmy  and  ma  for  injuries  siif^ 

iered  through  past  discrimination:"  ID.^  at  42L_   _  _ 

In  _LouUiana_  United  $?aje5^_380 '  U.S.  145,  154,  the  _Siipreme 
Court  statfed  the ^uty  of  courts  generally  in  cases  of  discrimination. 
This  the  |[^AACP  believes  is  also, the  duty  of  the  Justice  Depart- 
ment: 

[TJhe  Coirt  [and  Justice]  halve]  not  inerely  the  power  bat  the  duty  to  render  a 
decree' [anil  Justice  to  seek  relief]  which  will  so  far' as  possible  eliminate- the 
discriminaiory  effects  of  past  as  Well  as  bar  like  discrimination  in  the  future.  /' 

^  In  the/ JVefcer  decision^  th^  Court  explain  that  this  broad  equita- 
ble relief  could- be  fashioned  even  absent  a  specific  judicial  or 
adniiriistratidn  findiji^  of  j)ast  discnm  ^  , 

Tte  relief  may  include  the  setting  of  racen^onsciousi^oals  and 
tijmetal^lp  fo 

prefere^ntial  hiring],  back  pay^  retroactiye  seniority,  and  any  other 
re  lief  deem  ed  necessary  to  make  whole  the  victim  s. 

/fhisj  is  the  present  status  of  law  auned  at  ameliorating  the 
effects  of  historical  and  cdntemporaiy  (discrimination — a  national 
policy]  of  the  highest  priority.  Fra?ife  v;  Bdwrhari  Transportatioh 
Co.,  424  U.S.  747,  778-79  [1976].  -   ^   --    -  • 

The:  present  effects  of  discrimination  remain,  mam  Black 
unemployment  is  more  than  twice  that  of  whites:  Black,  maie^ 
collegfe  ^aduates  who  are  fortunate  enQugh^  tq  _  find  Arork,  •  earn 
about  the  same  annual  income^^^  white  higlr*sdrool  graduates.  _ 

Ther^  are  still  dispropdrtipnately  lpw^n^ 
agerig  U  technical,  and  highly  skilled  professions.  There  is  only  1 
black  dp_ctpr  _for_  every  3,400^  as  compared  with  1 

white  doctor  for  every  557  wl?ite  persons.  •  '  ) 

The  se  statistics  :crystallize  the  fact  that  black  Americans  corit in-   '  . 
ue  to  suffer  the  expense  and  inconvenience  of  the  deliberate  race- 
cohscidus  pdlicies  which  have  cast  them  into  a  second-class  citizen- 
ship.   '  ^  «     _  _   . . 

The  pfeserit  administration  must  not  falter  from  the  position 
accepted  by  past  administrations  .and  the  ^Gdurt^  t^^ 
race-fcpnscious  measures  must  be  taken  to  incorporate  the  victims 
of  in vid idus  discrim inat ion  in td_  mainst ream_ Ame^  ' '   _ 

Thank  yo'u,^  Mr.:  Chairman,  and  the  committee,  for  allowing  me 
;  this  dppdrtunjtxtd  be  heard  on  this  very  vital  issue. 

I -Will  be  happy  to  respond  to  any  questions  you  may  have. 
.  Ms.  Bimmdris,  did  you  want.td  say  ariyth  this  point? 

Ms:  gi^MMONS.  No;  I  will  answer  any  questions. 

Mr.  Weiss.  Mr.  Hawkins. 

Mr,_ Hawkins.  May^l  express'  my  oAvn  appreciation  id  Mr,  Hddks 
arid  Ms.  Simmons,  both  of  whom  have been  in  thi^  fight  for  a  long 
time,  consistently  since  the  early  _da^s._J_  think  we  ce 
debt  oflgratltude  to  the  JN^AACP  and  to  its  executive  director,  Mr. 
Hppks,Jror  the  prpgre^^  that  has  been  made^    -      _  • 

If  there  is  any  hope— and  thereas  a  small  ray  of  hope-r-it  certain- 
IXAs  thfdugh'^uch  leadership.  So  I  tW^^  a  great  pleasure4:Q— ^— 

have  thij  tesiSmony  before  the  comrriittee  today. 
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Mr  Hbbks  1  urii  sure  £hat  you  are  fully  aware  of  bbth.the  b^^ 
cuts  as  well  as  th«  efforts  to  reduce  arid  to  in  some ^  instances 
eliminate  the  eriforceriierit  of  civil  rights  laws.     :      ^    — 

May  I  ask  you  what  I  believe  I  asked  the  other  witriesses— 1  am 
quite  sure  there  is  general  agreement  between  the  views  exBresse^; 
by  you  in  the  statement  and  certainlyrthe  niajOrity  of  this  commit- 
tee—why  do  you  believe  there  has  Jbeen  soVlittle  public,  reaction  to  - 
what  is  threatened  in  the  unbearable  budget'lcuts  already  being  f^^^^^ 
arid  the  vast  majority  which  have  not  yet  had  impact,  the  threat  to 
the  alrirost  total  elimination  or  lack  of  enforcement  of  civil  ,  rights 
laws  and  yet  we  seem  to  have  as  yet,  so  little  public  discussion? 

There  seems  to  be  some  public  Support  to  what  is  b^mg  proposed 
We  deal  with  all  of  the  reasons  Jvhy  it  should  not  be,  but  why  is^it 
that  there  is  a  perception  that  budget  cuts  somehow  are  desirable,  - 
that  everybody  is  going  to  get  a  tax  reduction  and  that  tte  Jaws  are 
going  to  be  enforced  arid  there  is  so  little  reaction  on  the  part  of 
— tte  public  to  this  entire  threat?    ...  . 

Mr  Hooks.  1  arii  nOt  altogether  able  to  formulate  answers  to  that 
important  question lexcept  that  I  remember  specifically  th^  the 
early  part  of  this  admiriistratiou  the  NAAGP  spent  almost  $2pp,0Q0 
preparing  an  economic  plan  for  recbyery  which  we^  presented^  to 
Mrr  Bush  at  the  White  House  in  the  absence  of  Mr.  Reagan  during 
his  recovery  from  a  gunshot  wound.  ^  ^  -      -     .  .  .^^  wkus 

I  remember  when  we  cariie  out  of  the  west  wmg  of  the  White 
Hbuse  arid  we  faced  a  battery  of  news  people,  the  only  question 
they  really  asked  is  why  are  ybU  up  here  when  it  is  all  over  up 

J-jgj-g*?  "  '  ,-—  -'.    

The  congressional  Black  Caucus  werit  to  great  efforts  to  prepare 
a  beautiful  dbcUmerit.  Mr:  Fauntroy  called  a  press  conference. 
When  the  evening  news  came  on  they  had  a  coverage  that  i^ted 

:  abbut  5  secbrids^  ,  ,  ,   ^      i,      it       i  u 

I  think  it 'is  difficult  to  engender  public  debate  when  the  estab- 
lished commGnicatiOn  simply  ^ct  ^     there  is  but^not  one  cited. 

Recently  there  has  been  cTiange,  grid  I  think  that  is ^  for  the 
better  bu£  in  the  earlj^  part  of  this  administration  it  would  almost 
get  riO  atterition  anywhere.  It  is  hard  to  discUss  Wheri  you  can  t  get 

it  out  before  the  public.   ^       .   .        ,...4.     r-  • 

The  recent  Federal  Communications  Commission  action  _  to  _^limi- 
nate  the  fairness  dbctririe— I  kriow  it  is  extraneous  to  this  discjis- 
;  libn— pertainly  impacts  on  the  ability  of  pebple  who  are  in  the 

'"rwould  hope  tjiat  these  hearings  and  olt^her  hearings  we  have 
attended  will  have  the  effect  of  focusing  some  attention  to^the_tact 
that  this  administration  is  actually  rolling 'back  the  kinds  ot  en- 
forcement action  that  haVe  beeri  proven  tahe^effective. 

Wheri -I  went  to  the  FCC  I  served  as  EEO  pmmissiow^ 
had  those  affirmative 'recruitment  PoJicies^Mr   Reynolds  talked 
about.  They  are  almost  meaningless.  ^We  didri  t  have  to  deaLwi±h 
affirmative  recruitriierit,  that  doesn't  mean  hiring  affii^m^tively. 
We  had  to  deal  with  the  results.    '  -  ^^ 

We  went  through  reani  after  rSam  Of  paper  where  these^enter- 
'prises  had  elaborate  systems  of  recruitment— the, Urban  I^a^e 
and  the  NAACP.  They  say  they  advertise  in  black  newspapers  but 
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nowhere  were  they  required  to  say  what  happened  ^hen  you  re- 
cruited. ^  - 
„l  thirijc  _the_  admlm^           igridfes  history  or  is  not  concerned 
about  effective  enforcement  of  the  law.  _ 

.  _ I  have  tried  to  indicate  that  when  5^ou  thinkan  terms  of  the  fact 
that  most  people  who  are  discriminated  against  are  the  poorer 
people,  who  do  not  have  access  to  lawyers^  and  courts  and  do  not 
understand  the  remedies,  arid  you  put  the  burden  of  eradicating 
discrimihatiori  dri  their  backs,  it  is  very  unfair.'  ^  _ 

Mr.  Hawkins.  May  I  suggest  one  possibility  in  trying  to  _get  the. 
truth.  That  seems  to  be  the  most  difficaU  thing,  i  recall  the  Vjice 
President  speaking  to  the  N-SACP  Ck)nference  this  year  in  defe^^^ 
ing  budget  cuts  and^the  elimination  and  reductions  in  jobs  pro- 
grams, including- CETA,  the  Comprehensive  Eiriplbymerit  and 
Training  Act.  _  _  .  ^ 

-  He  made  a  stateriient  that  iri_  many jjf  these  prq^ams  the  admih- 
istrative  costs  were  as  high  as  60  percent.^  That  statement  was 

.riiade  to  the  public  iri  reflrerice  toL  budget  c^ 

these/programs  have  not  succeeded,  that  the  employment  programs 
of  the  sixties  had_fai]ec^  _that__CEXA  hs^^^ 

Since^  that  time  we  have  been  trying  to  find  out  what  program  he 
was  referring  _to._'WlLatj>rpg3^  as  administrative 

costs_pt60  percent? 'iiiere  was  no  backing  up. 

The  President, oil  natiomd  television^  tvnce  indicated  that  he 
was  opposed  to  any  cuts  in  social  security.  In  one  of  the  instances 
he  made  that  statement  we  had  already  slashed  social  security  at 
his-suggestipn;  _  • 

He  is  going  to  gp_pnjry  torn 
social  security  knowing  full  well  there  is  no  way  to  balance  the 
biMget_uriless_^e  dd  slash  social  security  and  so  we  are  going  to 
listen  to  another  episode  of  Jaws  2  talking  about  budget  cuts. 

Already  ,  in  ingress  in  the  Gramm-Latta  budget  reconciliation 
bill,  there  is  going  to  be  approximately  Sl-perqent  reduction  in 
CETA^  which  means  thectdtal  elimination  of  public  service  employ- 
ment and  the  Young  Adult  Conservation  Corps  programs^  , 

The  credibility  of^dur  riatidnal  leaders  is  involved!  I  wse  wonder- 
ing if  you,  as  the  leaders  of  ohp  of  our  great  riational  iristitutipj^^^^ 
might  consider  irivitirig  such  leaders  to  disct^  the  issues^  i  wiander 
whether  it  would  be  a  good  idea  to  do  it  cdntirigerit  on  the  ability  of 
any  of  the  individuals  making  statemente  to  which  oj^jections  could 
be, raised  to  verify  some  of  the  statements  that_  they  make^  They 
will  make  a  wonderful  case  of- supporting  ^equal  ri^ts,  of  b6ing 
against  discriminatiorij_  oT,  riot_  dpirig  ^ythiri^  to  hurt  the  'needy 
knowing  full  well  what  they  are  ^doing  is  hhrting  people,  yet  we 
have  no  way  ofcaUiri^  t^^^  to  J^k  for  the  statem^  they  make. 
I  -  Do  yx)u  believe  it  would  be  feasible  for  orgariizatioris  such  as,  the 
NAACP_  tol  demand  that  thdse  whd  seek  to  be  heard  -before  such 
groups  be  responsible  for  the  statements  that  they  riiake?  How  we 
could  work  jt  dut  is  aridther  matter.    -  ^    , 

I  think  the  threat  of  saying  beautiful  phrasesjs  that  i_f_ybu  are 
hot  respdrisible  for  what  you  are  saying^ you  are  going  to  be  held  to 
task  and  what  you  say  ini^ht  be  the  means  of  eliminatih  some  df 
them  from  the  rhetoric  which  they  profess  to  adhere  to  but  we 
■know  full  well  they  don't. 
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llWr  Hooks.  1  think  your  premise  is  good.  I  am  not  sure  hbw  wi 
can  enforce  it:  What  we  did  at  our  ovvn  conference  we  o  - 
the  President  an_d  the  ^'icretary  of  Housing  aad  Urban  Dev^lpp- 
rnknt.  We  had  a  press  coniorence  Immediately_afterw^ 
w^  attempted, tol  gb  over  Certain  statements  made.  Our  rebuttal  did 
not  receive  equal  time  to  say  the!  least,  but  at  least  our  delegates 
were  given  infbrrhatidh  about  that.  .       ^  rrr  n 

bne  of  the  other  problems  as  I  read  the  statemertt  in  the  Wash- 
ington Post  a_few_weeks  ago-when  Budget,  Director  StQckman  testi- 
fied before  ehairirian  Carl  Perkins'  Cbnimittee  On  Education  gnd 
l^bbr,  Mr,  Stc^kmari  was  throwing  around  some  figures—Mr,  Per- 
kins rebutted  him  from  the  viewpoint  of  one  who  has  been  around 
for  iiiany_year&^_  Mr.  Stockman  said,  well,  if  my  figures  are  wrong 

we  will  go  to  something  else.    - 

1   In  dther  wdrds,  the  'figures  didn't  mean  very  much.  _   

The  point  is  they  are  determined  to  cut  without  regard  to  who 
gets  hurt.  I  was  amazed  at  that  exchange.  Rather  than  the  Bud|et 
Director  saying  let  me  gd  back  and  look  at  this— he  instead  said  if 
your  figures  are  right  let's  move  on,  it  doesn't  change  my  viev/- 

^^I^think  the  approach  has  been  we  decide  how  much  we  are  going 
to  cut  and  then  we  decide  who  it  hurts  and  we  don^t  really  carje.  I 
think  the  NAACP,  as  an  organization  v/ill  be  stepping  up  its  rhet- 
oric in  terms  of  trying  to  get  some  atteritioato  it.  ^      i_  ^ 

In  a  fight  like  this  you  welcome  all  allies.  I  nohce  ,we  have 
received  strong  support  from  Wall  Street  recently  and^  i  am  not 
going  to  be  very  upset  about  the  types  of  help  I  get.  I^  don  t  know  . 
much  about  Wall  Street  but  I  welcome  their  investigation  of  cer-  a 

tain  policies.  \  ,  ^  t  i:  '  • 

The  things  that  we  said  in  the  human  rights  and  tabor  communi- 
ty are  now  being  said  by  others  and  are  getting  repeated  much 

better  _      _  _   _  _  ^  . 

I  v/duld  like  tamake  ciear.for  the.record,_p  it  relates  to  reverse 
discrimination,  Chat  it  _is_alindst  ludicrous  to  think  you  can  have 
300  or  400  years  of  deliberate  discrlniination  based  on  col^ 
and  you  can  simply  clbse  your  eyes  and  say  don't  pay  any  attention 
to  it  and  it  goes  away.  _    ^  _ 

Our  word  has  been  reversal  of  discrimination 'because  wh^t  we 
have  had  has  been  discriminatioDi^aia^preyi^^ 

for  white.males.  There  is  no  question  that  every  job  in  thi?_coup^ry — ^ 
fbr  a  long  time  that  was  gdod  was  there  for  white  males.  Nowlhat 
we  are  bpenihg  the  door- to  everybody, ;  I  can  sort  of  s^pathize  , 
with  how  they  feel  but  I  don't  agree  they  were  ordamed  by  eroa  to 
haye_all  those  jobs  and  we  are- just  simply  correcting  something 
that  has  kept  in  our_histpry.__„  '  ^_        ;  _ 

I  am  satisfied  that  white  males  who  are  competent  and  qualifted 
will  not  be  lost  in  this  country.  I  think  they  will  be  able  to  make  it. 

Mr  Hawkins.  Mr.  Ghairman,  may  I  iust  clarify^  the  one  point. 

The  comment  about  the  actual  60  percent  of  administrative  _co|t| 
clause  was  not,  per  se,  made  at  the  NMCP  conven^^^ 
deal  with_adihihi8trativo  costs  but  the  comment  about^  the  by_per- 
cent  was  a  result  of  a  speech  at  Tuskeegee  Institu^^^  ^ 
make  sure  we  locate  :the  point  where  he  made  the  statement  that  ' 
was  absolutely  untrue.  . 
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Mr.  Weiss.  Mr.  Washingiph,  ^  '  

Mr.  Washington;  Mr:  Hooks,  I  join  the  acting  chairman  and  Mr, 
Hawkins  in  welcoming  ypu  here  this  mdrning.  I  shall  add  that 
phrase  i*eversal  of  discrimination  to  my  growing  list  of  phrases 
which  I  sh^ll  use  in_  the  future  

Mr.  Reynolds  yesterday  clearly  indicated  that  where  a  pattern  of 
discriminatidn  was  found  to  exist  they  would  cdmbat  it  with  affirm- 
ative recruitment:  Are  youL  privy  to  any  discussions  of  the  adminis- 
tration attempting  to  spell  but  what  they  meant  by  recruitinent? 

Mr:  Hooks:  No,  sir;  i  havte  not  been  privy  <to  any  conversations 
abdut  that  ln  fact,  m^  administratibn  have  not 

been  as  extensive  as  i  would  have  desired.  _  _  _ 

1  am  hpt  tryihg  to  suggest  that  they  have  closed  the^door  because 
they  have  not.  They  may  be  closed  but  I  haven't  knocked  so  I  don't 
!:nbw.    ^  :       _    ^,  _ 

What  happened  as  1  read  his  testimony  on  affirmative  recruit- 
ment  is  if  one  is  familiar  with  the  history  of  this  act  and  how  we 
progressively  were  able  to  enforce  it,  affirmative  recriiitihent  was 
one  of  Jhe  fii-st  tools  and  remedies  wfe  used  to  try  to  get  the 
erapioyment  situation  in  a  better  posture.  _   

It  was  passed  over,  discarded,  because  it  did':  not  produce  results 

\     as  we  wanted  them.  Hi  ;  1  

\   _  As_I  mentiQiied  about  my  FederaL  Communications  Commission 
^  experience,  when  I  went  there  in  1972_it  was  the  only,  1|gen(^  _tM 
had  adopted  ari  affirmative  action  program:  !  went  through  page 
after  page  of  affirmative  recruitment  plaths  from  radio  and  televi- 
siuri  stations.  'They  were  riot  working.  *^  - 

It  was  then  in  1976  w6  came  put  with  n_ew  rej^ulations  that  had 
to  do  with  affirmative  hiring '&nd  looking  at  what  happened*  ^ 

I  must  say  that  strangely  enough  I  served,  in  a  Rej)^ 
miriistr::tidn,  I  was  scpart  of -the  Democratic  minority  but  the 
majority  at  that  time  at  the__CbmtTiiss_ip^ 

toward  ehfdrcement  of  EEO  law^  Iliey  certainljr  didn't  go  as  far  as 
I  wanted.^hem  to  go  but  I  suspect  _they_wp^^^  as  speed 

demons  by  this  new  conservative  tepubiicanism  we~have.  7' 

I  think  affirmative  recruftment  is  riot  only  a  sfep  back  but  into 
something  which  has  been  proven  unworkable.  I  have  to  conclude 
either  total  ignorance— arid_  I  hate  to  think  that  of  a  lawyer,  I  like 
to  think  of  lawyers  as  qualified  and  able,  being  a  lawyer  myself^r 
it  is  a  delil^rate.  turriirig  ba6^  bri  the 'kind  of  goals  that  we  have 
been  seeking  to  achieve.  .1 

Mr.  Washington.  It  is  in  harmony  with  the  general  attitude.  Mr. 
Reynolds  also  coined  a  phrase  "nonvictirns''  in  his  pppos_itiori_^ 
this  system  arid  iridicated  they  vvanted  the  President  to  concentrate 
en  a  case-by-case  approach.  He  didn't  seem  to  underetarid 
i-easbri  the  black  or  the  woman  was  discriminated  against  was 
bricause  they  represented  a  _class,^  or  race,  or  grbiip  and  riot,.  £^ 
individuals.  He  just^eemed  not  to  be  able  to  grasp  that  concept. 
With  a  meat  axe  _the^j!_hbj)j^^^  the  isame  thirig  is 

happening  in  the  concept  of  affirmative  action.  _:  _ 

I  Jthink  4he_  bbttorii  lirie  Is  the  message  has 'to  be  gotten  out. 
People  have  to  be  aroused  and  have  to  combat  this  kind  of  flagrant 
attitude  toward  ^11  these  v&ribus  programs  and  tools  that  haye 
been  designed  to  remove  discrimination. 
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'  Mr,  HopKS^  Ji^wouid  just  like  to  say  one  thing.  I  read 

ment  about  non victims.  As  I,  caine_dver  this  morning  I  talked  to 

Ms  Simmons  to  try  to  get  the  background  of  that  __ 

Since  i  have'  been  head  of  NAACP,  I  have  tried  to  make  ^  it  a 
point  to  say  what  had  to  be  said  without  unnecessarily  faisin^ 
hackles,  and  what  I  am  about  to  say  now  for  the  public  record,  rt 
'possibly  will  raise  some  because  I  believe  it  deliberately  and 
calitily.  I  think  every  black  in  this  country  has  been  a  victim  of 
invidious  discrimination— every  black.  -      _   _  ^        ,    .  • 

If  you  .were  born  prior  to  the  1954  Supreme,  C^urt  decision  you 
Were  a  victim  of  separate  but  unequal  school  system.  If  you  were 
born  since  then,  we  have  gone  through  the  struggle,  __  • 

i  sdspect  that  in  my  adult  jife  I  have  spent  fully  one-half  of  my 
working  hours  fighting  for  rights  which  white  people  in  this  coun- 
try take  for  granted.  ^      ,       _    ,  ^    ,        .  y 

I  might  be  as  rich  as4;he  President  if  i  had  not  h^d  to  dojhat.^  I 
don't  regret  it  because  I  have  some  hew  sho^s  oii.  They  didn  t  cost 
as  much  as  some,  but  they  are  nice,  .    ^  - 

I  would  think  that  once  we  understand  that,  and  when  I^y  that 
I  say  that  deliberately,  not  to- raise  ha^ikies  but  as  a  fact.  Wheh  we 
think  of  all  tho  thousands  of  private  clubs  m  this  country  where 
blacks' cannot  belbhg  because  they  are  not  white,  we  are  victims  of 
discrimination,  of  a  cultural  heritage.   u-i.  i 

The  most  promisihg  thihg  is  there  are  millions  of  white  people 
who  at  least  know,  acknowledge  it, -and  are  trying, to  help  chaiige 
it  it  is  unfortunate  at  this_ppiht  ih  the  history  of  this  world  and  of 
thisl^Mntry  we  have  brought  to  power  people  who  have  not  known 

^^This  world  is  two^thirds  colored  and  to  have  the  kind  of  remarks 
and  statements  made  is  a  disregard— ahd,  Mr.  Hawkins,  it  seems  to 
me  one  of  the  things  we  must  also  expect  is  for  more.  ot  pur 
Republican  friends  and  J5embcra_tic  friehds  in  the  .House  and 
Senate  who  are  white_to  speak  out- more  loudly  and^mo^e  clearly. 
^  r  pray  to  God  that  may  be  happenin:g_ih_the  hext  few  days  but  i 
think  I  don't  have  ahyjirdblem  with  ssying  this  ^uestion^  of  nonyic- 
tihis  is  simply  a  loaded  kind  qf  thing  that  will  hot  stand  up  under 
examination,  __  _____    .  .      ^    _  _ 

I  know  what  Mr.  Reynolds  is  attempting.  tp_  say,  if  you  didn  t 
apply  to  the  Senate  forjage  boys'  jobs,  you  are  nonvictims^eveM 
though  the.  reason  you' may  not  have  applied  as  because  ^youkne^^ 
th^y  were  not  golng_to_ hire  blacks  30  years  ago.  i  guess  he^ex^cte 
us  to  go  into  a  useless  exercise.  _  ^  ' 

A  question  was  raised  about  burdensome  requiremen^.  it  as 
burdensome  to  me  to  have  to  go  55  miles  an  hour  in  a  car  that  will 
do  90  The  law  says_55.  It  is  burdensome  to  hav6  to^go'  tq  the 
airport  and  bother  about  advanced  reservations.  I  Wish  they  all  ran 
like  the  Eastern  shuttle._  _  ^     ^_  _        ,    .  . ,  ' 

'  There  are  a  lot  of  things  that  are  biirdehsdme  but  they  are 
necessary.  I  don't  thihk  because  some  employer  says  these  things 
are  burdensome  they  ought  ^o  be  repealed  without  looking  at  the 
total  cost  to  society^,  '  ^    il-i  • 

I  thinlc  in  the  area  of  equal  opportunity,  employrnent  whilq 
have  made  great  progress  they  have  not  been  so  burdensome  as  to 
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qiiire  their  rerhoval  or  thei^^  or  even  their  dinfiiriiitidri. 

iat  is  £»xactly  what  is  happening. 

I  read*  this_ speech  with_great  interest,  to  the  cdninlittee  because  it 
irts  off  pretty  good:  After  about  the  third  page  it  runs  downhill 
rapid_ly_that  iqu  wonder  didn't  have  two  different  authors, 

to  start  it  and  one  to  finish  it. 
I^lan  tb  address  that  at  another  time.  I  apologize  for  taking  so 
ach  time:  _ 

Mr^  WEiss.^^r.  Hooks,  of  couree  that  really  is  the  thrust  of  the 
iminigtration  in  area  lifter  area.  The  President  comes  on  the  air 
the  chairrnari  indicated^^  he  wouldn't  want  to  hurt 

^ople  who  are  social  security  recipients,  or  young  people  \yhd  are 
*  okirig  for  education,  or  he  wouldn't  want  to  do  anything  to  turn 
ir  backs  oh  either  to  create  greater  equality  of  bppbrtunity. 
Then  you  look  at  the  programs  he  is  suggestirig  and^  there  is  a 
aestion  whether  he  lias  ever  read^'what  his  Budget  Director  or 
'  ^paf trneht  heads  are  in  fact  proposing  in  his  name. 
One  of  the  networks  this  morning  had  a  progreuh  referring  to  the 
iihitig  ceremoriy  of  the  Executive  order  On  assistance  by  the  Fed- 
<'il  Governnient  jtd  traditional  black  colleges.  They  then  had  oh 
le  air  the  president  of  one  of  thosjB  colleges^  saying  they  had  the 
ime  kind  df  Executives  order  during  the.  Carter  adrriinistratioh 
hich  is  to  provide  greater  focus  of  Federal  contracts  in  the  tradi- 
onai  black  colleges.  Of  course,  it  never  happened. 
He  said  what  he  is  really  looking  at  is  what  ^  happening  because 
'  the  cutback  in  tuition-assistance  program  grants  and  loans.  In 
is  college  the  student  body  applications  feH^from  1,700  Ijgt  year  to 
'  ,300  this  year  because  the'  youngsters,  who  would  Jbe^^ 
^nnot  afford  it  because  of  the  Federal  cutbacks  in  programs.' 
So  I  think  what. we  have  to  dp  is  to  focus  on  the  twitir^^^^ 
-uth  t6  them  because  if  we  accept  what  they  say  Mtho^ 
t  the  fil|e  print  of  what  they  are  actually  doing  I  think  wfe  will  all 
o  in  grJIf  "trouble.  .  ^ 

I  didn't  mean  to  make  a  speech.    __    ^ 

Let  me  ask  you:  In  the  area  of  equality  of  opportunity,  what  do 
ou  think  the  ramifications. will  be  in  t 

r  when  in  fact  the  understanding  spreads  that  this  administration 
;  in  fact  doing  a  reyers^   

Mr:  Hooks:  There  are  two  possible  consequences  as  I  see  it.  One 
-  that  we  had_  some  figu res  released  r aceh tly^  that  point  out  some 
0  percent  .of  black  youth  of  America  are  unemployed.  That  is  a 
ery  dismal  type  bf^thihg^^td  consider. 

in  1933,  v/hen  conditions  of  white  unemployment  were  not  as  bad 
s  black,  the  scenario  was  that  this  country  ^  would  undergo^^  a 
iolent  revolution  if  something  hadn't  changesd,  I_  recdgnize.  there 
tre  high-bound  Republicans  who  are  still  cursing  Mr  .^Roosevelt  but» 
it  least  they  ought  to  be  grateful  he  made  it  possible  for  therri  to 
around  through  the  kinds  of  thinpjie  d^^ 

Apparently  we  are  expected  to  have  a  much  lower  boiling  point 
ban  anybody  else: 

Despair  and  gkwm,  a  sort  q^^  so  ^eep 

hat  the  black  community  could  become  an  unproductive  part  of 
his  ecbndmyi  simply  give  up  and  fall  into  such  a  state  df  psycho- 
•ogical  depression  that  they  could  have  a  deterrent  effect  on  the 
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whole  ability  of  this  country  to  move  forward.  That  is  one  kind  of 

What  happens  to  a/dream  deferred?  Does  i£  sag  like  a  heavy  load 
or  does  it  explode?  if  you  go  from  sagging  like. a  heavy  load  to  the 
farthest  extreme  it  would  be  explosion  and,  of  course^  to ^say  that  is 
to  invite  criticism:  There  should  be  presg  present  vyhen  I  say  som^ 
thing  likenhat.  They  always  come  out;  Ben  Hooka  says  there  will 
be  a  riot,     should  say  that  that  explosion  can  take  m_any_fdrms. 

"Of  course,  there  is  a  middle  grdUrid  ih  which  we  simply  have  to 
dp  what  started  to  happen  on  Solidarity  Day,  trying  to  explain  to 
the  American  public,  and  the  bnly_  way  J^dU  can  attract  attention 
through  mass  movement,  that  there  are  many  of  you  whp  are 
concerned  and  we  will  now  start  pur  efforts  for  voter  registration, 
voter  educatidri,  arid  other  kinds  of  efforts  tq  bring  back  into  public 
life  people  who  are  concernetf  and  in  a  ridrividlerit  serise  punish  our 
enemies  and  reward  dUr  frierids. 

We  have  some  Democratic  friends  who  deserted  us^  at  a  very 
critical  time  in  the  HdUse.  We  could  have  had  more  comprehensive 
hearings.    .  . 

I  think  those  are  three  j)dssibilities.  We  sag.  like  a  heavy  load,  or 
we  explode^  or  in  the  middle  we  may  become  mpre  active.  , 

My  personal  hope  is  wdri't  explode  and  that  we  won't  sag.  I 
get  riiuch  more  thrill  out  of  exploding  some  of  these  in__the  Qdn- 
gress  by  retiring  them  from  public  dfFicie  and  let  them  get  out  in 
the  private  sector  arid  deal  with  the  problems  out  there  as  private 
ctitizens:  _       ,  c 

1  wpuld  hdpe  we  cari  do  that  in  the  great  American  tradition  ot 
voting ^nd  peaceful  change.  I  think  we  will  be  ddirig  that.. 

Mr.  Weiss.  Thank  ydu  very  much:  - 

A  last  question,  the  chairman  had  asked_  the  jast  witness  to 
comment  on  the  issue  df  gdals  arid  timetables-against  the  attempt 
to  characterize  all  of  those  numerical  declassificatipns  as  quot^ 

I  know  in  the  course  dfydUr  writteri  testimony  you  spend  a  good 
deal  df  time  talking  about  the  goals,  and  timetables  and  the  legal 
and  constitutional  backing.  !  wdnder  if  you  would  care  to  comment 
on  the  distinction  between,  the  two?  _   

Mr.  Hooks.  We  at  NAACPjuriderstarid  have  what  we  call  Dix- 
driry  nieetirigs  and  then  they  have  meanings  in  the  cpmmo_ri  order 
usage  The  word  ''qubta"-_was  an  invidious  word  when  used  in  the 
humari  relatioris^  sense  that  meant  an  artificial  ceiling.  It  was  used 
primarily  with  the  members  df  the  Jewish  'community  wiien  it  was 
said  you  cari  have  two  of  your  kind,  two  Jews  to  go  to  Harvard,  dr 
Yale,  or  Princeton,  you  can  have  twd  dd  this  but  no  more: 

So' a  qudta  becomes  a  word  for  racial  discrirninatipn._It_  meant 
somebody  in  power  selected  an  arbitrary  riUmber  and  said  that  you 
can  have  two  but  no  more:  So  then  NAACP  has  historically  reject- 
ed the  idea  of  a  .quota.  We  ddn't  say  there  can 
drily  be  19  black  Congress  people  at  any  given  time.   ^ 

But  we  do  Believe  ih  the  cdncej)t  df  goals  arid  timetables:  This  is 
in  the  American,  tradition:  i  don't  know  of  any  way.  we  measure 
anything  without  goals  dr  tirnetables.  If  you  are  a  salesperson  or  a 
Cdrigressperson,  you  have  some  goals  and  you  have  to  reach  them 
in  time  and  space. 
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We  decided  we  wanted  to  have  the  autdihbbile  industry  deal  with 
the  emissipri  of  pol luti<yi Jind  so  we  set  a  fuel  efficiency  criteria— 
by  January  i,  1988,  a  hypothetical  date — automobiles  must  get  at 
least  27.3  miles_peii-gaIIoh.  That  was  a  goal  arid  a  timetable  was 
set:  -  ^  -  -- 

We  decided  to  save  gas,  so  we  set  the  maximum  speed  limit  at  55 
miles  per  hour.  Likewise  with  Federal  income  tax  reporting,  we  set 
aa  arbitrary  filing  date  of  April  15.  : 

Why  is^it  that  iri  the  field  of  human  relations  it  has  become  such 
a  bad  thing  to  have  goals  and  timetables,  I  fail  to  understand.  It  is, 
again,  in  1113':  judgtrien  as  even 

opposed  to  recent  Jlepublican  administrations. 

I  recall  at  the  FCC  we  were  arguing^  abbi^^^  timetables 
and  one  of  the  Commissioners  was  a  little  apprehensive,  J)ut  Presi- 
dent Nixon  said  I  approve  of  goals  arid  timetables.  All  of  a  slidderi 
the  oppdsitiqn  caved  in.  _ 

That  is  why  I  say  we  are  reinventing  the  wheel.  A  goal  is  a  flbdr 
that  you  riiust  reach  arid  theri  you  cari  go  as  far  above  it  as  you 
want:  _ 

The  Congress  operates  a  timetable.  Some  times  I_  reriieriiber  it 
seemed  to  me  the  clock  was  stopped  so  you  could  operate  with  any 
timetable.  It  didn't  make  any  differeric^^ 

thirik  it  is  much  ado  about  nothing  in  one  sense  to  pretend  that 
goals  and  timetables  are  quotas  but  even  though  that  is  my  posi- 
tion I  defend  it  with  all  ^m^  if  we  use  the  word  "quota"  in 
the  other  sense  not  an  artificial  ceiling,  I  almost  feel  like  sa3ang  so 
what?    

The  quota  was  IGO  percent  white  males  for  3G0  years  and  we 
didn't  have^ny^4ielp  on  it.  Now  that  we  might  say^  0!4Eht  to 
be  a  woman  there,  or  a  black,  or  a  Hispanic-American^oh,  my  God, 
no,  you  are  making  people  who  didn't  have  ariythirig  to  do  with 
pas^discrimiriatiori  pay  for  it. 

That  is  a  subtle  predisposition  to  the  fact  that  some  how  white 
inales  are  be^^^  to  accept  that  premise  if  you 

,gre.J^gying  yop  are  makmgTai=persoiL4)ayifor..,soinftt.hing  he-is-Jidt. 
respprisible  for. 

I  have  not  been  able  to  pin  down  instances  where  a  woman  or 
minority  has  been  hired  into  a  job  where  he  or  she  was  .  less 
qualified. 

Finally,  the  whole  business  of  qualification  caji  be  overworked.  I 
am.  riot  at  all  sure  we  have  the  best  qualified  man  in  the  whole 
wide  world  to  be  President  but  we  have  a  President. 

I  am  riot  at  aU  sure  they  have  the  best  man  or  woman  to  be 
executive  director  of  NAACP  but  I  am  it  and  I  will  stay  there  until 
I  lose  buL   

I  am  not  sure  we  have  the  best  qualified  100  people  to  be  Sena- 
tors or  the  best  qualified  4A5_i5epi5Le_  to  be  Represeritatives,  but  ydU 
are  there  and  you  are  the  best  we  have: 

•Whenever  they  let  one  person  in  there  are  all  Sirids 
rial  arid  subjective  criticisms  going  to  qualifications:  it  sickens  me 
to  see  people  raise  qualifications  to  a  scientific  ar€  so  they  say  A  is 
better  qualified. 
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When  Henry  Ford  became  president  of  Pord  I  am- not  sure  he 
was  the  best  qualified  man^^t  the  age  of  25  td^have  that  job  but  I 
am  sure  he,  was  the  senior  ^aridsdn  of  the  owner.-  _  _  _ 

As  I  read  about  selecting  a  ne\y  chairman  of  _Geriera]_  Motors 
there  are  all  kinds  of  factors  that  go  into  it:  I  am  amatzed  and 
disturbed  by  the  vast  amount  of  misinformation  that  is  going  out 
about  affirmative  action. 

You  have  young  white  men  who  fervently  believe  they  are  rip^ 
going  to  get  a  job  because  some  woman  who  is  less  qualified  is 
going  to  get  it.  _    

I  say  to  them,  you  have  to  prove,  first  of  all,  that  the  women  are 
less  qualified.  If  you  are  superibr,  then  you  have  to  dem^^ 

When  we  had  women  out  of  the  work  force  and  blacks  out  of  the 
work  force'  and  50  people  applied  for  the  presidency  df  We^^^^ 
Maryland  State  College,  or  Yaje  or  Harvard^  they  could  only  select 
one.  I  didn't  hear  all  these  cries  of  anguish  about  how  they  got  the 
less  qualified  person.  "  _  _ 

It  is  only  when  we  starte^^^  psychological 
revelation  that  somehow  if  a  white  man  loses  his  job  he  didn't  lose 
it  because  he  was  Jess  quaHfiM  but  because  they  were  ^t^^  to 
satisfy  some  intangible  requirement:  i  think  that  you  members  of 
this  cbrnmittee^  my^  organizat  to  start  raising 

more  truth  about  this  and  try  to  demolish  some  of  the  lies  because 
affirrnatiye  action  has  become  synonym  in  some  quarters  wij:h 
reverse  discrimination  and  no  greater  lie  has  been  perpetrated, 

Those  of  us  who  have  gone  thro  *'^cent  history' of  World 
War  U  ought  to  be  mindful  of  how  ihuch  damage  can  be  done  by 
this  big^lie.  If  yqU  say  it  often  enough,  long  enough,  loudly  enough, 
it  becomes  the  truth  even  though  it  is  a  lie.  ~  

I  pledge  to  you,  members  of  this  committee,  Ihat^the  NAACP  will 
do  all  that  we  can  to  disabuse  the  Nation  of  the  notion  that  tryiri_g 
to  include  all  b^^in  is  in  any  way  reverse  discrimination,  it  is 
reversal  of  histopc  past  discrimination.      _.  _    J  

Mr.  Weiss,  ^ank  you  very  much  think  it  has  been  very 
important  testimony  and  we  are  privileged  to  have  you  as  wit- 
nesses today:  -    _  _    _  *^  ' 

Qur  next  group  of  witnesses      a  panel.  Dr.  Bernard  Anderso 
and  Dr:  Marcus  Alexis:  Your  full  statements  will  be  entered  into 
the  record  in  their^  to  hear  from  you. 

[The  prepared  statenient  of  Bernard  Anderson  follows:] 

Prepared  Statement  of  Dr.  Bernard  E.  Anderson,  Director,  Social  Sciences 

DIVISION,  TliK  KoCKKKKi.i.kii  P'bUNl)AtlON 

Mr.  Chairman  and  Memt^rs  of  the  Subcommittee:  Much  of  the  discussion  con- 
cerning  affirmative  action  focuses  on  whether  special  efforts  tb^ssist  rriiribrities  arid 
women  are  necessary  to  assure  their  successful  participation  in  the.  labor  rriarket. 
Many  critics  argue  that  attitudes  toward  I'ace  relations  have  improved  to  a  substari^  '  '. 
tial  degree  and  discrimination  is  ho  longer  a  major  factor  in  explairiirig  eriiplbyriierit 
and  earhiligs  disparities  among  minbrities  arid  bthers.  Accbrdirig  tb  this  view,  eco- 
nomic growth,  arid  the  exparisibri  bf  jbbs  thrbugh  uriregulated,  Jfree  riiarket  processes —  . 
is  all  that  is  required  to  iriiprbve;  the  ecbribriiic  status  of  miribrities:  If  this  view  is 
correct,  theri  there  riiight  be  a  legitiriiate  reasbri  to  discbritiriue  affirmative  action 
policies  designed  tb  assure  equal  bppbrturiity  in  the  workplace: 

I'nforturiately,  the  available  evidericedbes  not  support  the  conclusion  that  recent 
improveriierits  iri  the  eriiplbyriierit  arid  earriirip  position  of  minorities  were  the 
result  bf  salubribus  'Tree  riiarket''  processes,  arid  that  future  gains  for  minorities 
will  be  assured  iri  the  abserice  bf  affirriiative  action;  There  is  some  evidence,  some  of 
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which  wiji  be  Qi  ted  be! ow,  to  suggest  that  just  the  reverse  is  t rue,  nariielyy  hi uch  of 
the  progress  achieved  by  minoritiei  and  women  in  sdrhe  occupations  arid  industries 
was  either  the  direct  result,  or  \^as  substantially  influenced  by  afHrrriative  action 
remedies  to  empioyment  discriminjition.      _  __  _  :      ;  ; 

_  Perhaps  an  analogy  would  be  helpful.  The  poeitiori  of^ blacks  arid  other  iriiribrities- 
in  the  economy  isjiKe  that  of  the  cabocee  on  a  train^  Wheri  the  train  speeds  up,  the 
cabSwe  also  moves  faster.  When  the  train  slows  down,  so  does  the  cabo<»e.  But  rib 
matter  how  fast  the  train  might  gp»' the  caboose  will  never  catch  up  with  th^  erigirie 
unless  special  arrarigements  are  made  to  charige  its  positidri. 

So  it  is  with  minorities  £md  tfe  ©coribrriy.  As  the  ecbribrriy  imprby«3,  so  will  the 
status  of  some  rriinqrities;  arid  as  the  ecbribriiy  wbrseris,  rriiribrities  will  also  be^hurC 
Riit  n jl u ring,  the  best  of  tirries,  there  will  be  rib  change  iii  the  relative  poisitiori^of 
minorities  unless  afHrrriative  actjbri^  br  other  special  measures  are  takeri  to  assure 
their  fuU  participation  in  the  widest  rarige  of  emplbymerit  arid  income  earning 
"l^pportuniti^.  _     _  __  _  _  "  ;     .     j  ,. 

Policies  designed  to  improve  the  relative  pbsitibri  bf  riiiribritiM  are  justified  by  the 
continuing  evidence  of  racial  inequality  iri  Ariiericah  economic  life.  In  1980,  black 
unemployment  was  rribre  thari_ twice  that  of  ^vhites  (13.2  percerit  vs:  6:3  percent): 
Unemployment  arnbng:  black  teeriagers  ribw  bfTlGially  reported  at  close  to  50  perceri^t, 
has  been  greater  than  30  percent  thrbughbut-the-peat-decader^t-h^ 
that  level  among  white  youth  iri  ariy  year  duririjg  which  the  bfTlcial  statistics  have 
been  recorded,  jfiirther,  the  eriiplbyriierit/jpopulatibri  ratio,  for  some  purposes  a  more 
instructive^ measure  of  labor  riiarket  participatibri  than  the  uriempldymerit  i-atCr  has 
steadily  declined  ariibhg  black  ybuth  while  iricreasihg  ^iriong  whit^:  About  25  of 
every  100  black  ybuth  had  jbbs  iri  1980,  cbriipared  with-  50  bf  every  100  whitejyouth: 

Comparative  iricbriie  data  also^shbw  cbritiriuirig  evidence  ^f  economic  disparity 
between  blacks  arid  othera.  Iri  1979,  the  average  black  family  had  only  $57  for  every 
$100  enjbyed  by  whites.  The-ratib  reflects  a  dieclirie  in  the  relative  income  pwition 
hejd  by  black  fariiili^  iri  1975,  ^  declirie  Experienced  iri  every  mjyor  region  jpf  the 
nation.  Even  in  Ririii lies  headed  by  persons  fortunate  enough  to  work  year  round, 
blacks  have  failed  to  achieve  iricbriie  parity,  earning  only  77  percent  of  the  income 
of  cbriiparable  white  families.  .  .      _   _  , 

In  my  judgment^ a  riecessary  riatibrial  goal  shbuld  bb  to  move  towara  a  Jian^owmg, 
and  the  eventual  eliriiiriatiori,  of  such  disparities.  It  would  be  incdrtect  to  say  that 
the  continuing  preserice  of  such  Moriomic  inequality  is  entirely  the  result  of  overt  or 
systemic  discririiiriatibri,  arid  that  affirriiative  action  alone  would  improve  the  eco- 
nbmic  posjtibn  bf  miribrities.  _  ^- _,_  ^-  j 

There  is  no  question,  however,  that  riiuch-bf  the  income  arid  employment  disad- 
vantage of  blacks  arid  bther  rriiribrities  reflects  the  accurnulated  impact  of  past 
discriminatjbn,  arid  the  cbritiriuirig  preserice  bf  mtuiy  seemirigly  objective  policies  in 
the  workplace  that  have  disprbpbrtibriately  unfavorable  effects  dri  the  hiring,  trairt 
ing,  and  upgradirig  bf  iriiribrity  grbiip  wbrkers.  Affirmative  actidri  has  an  important 
role  to  play  iri  cbrrectirig  such  iriequitie^^  ___  _  _  _ 

Some  critics  bf  afllrrriatiye  actibri  argue  that  such  policies  require  employers  to^do 
only  what  they  wbuld  db  in  their  bwh  self  iriterest  in  the  absence  of  affirmative 
action.  There  is  arri  pie  Evidence  to  refute  this  clairn,  but  perhapB  the  experiences  of 
one  company  rriight  suffice.     \  .  _   __ 

In  1969,  I  coriipleted  riiy^  doctoral  disseriStidn,  a  study  of  Negro  employment. in 
public  Utility  iridustries.*  Part  of  the  study  included  an  analj^is  of  the  employment 
practices  bf  the  telephbrie  iridii&tr^Mricludirig  AT&T  and  its  Bell  Telephone  operat- 
ing corn  pari  ies.  At  that  tirrie,  black  Workers  represented  6:7  percent  of  the.iM^arJy 
600,000  eriiployees  iri  the  Bell  S^terrl,  and  were  largely  comp<»ed  of  black  wiLmen 
eriiplbyed  as  telephbrie  operators.  Qrilv  2:4  P^rcerst  of  Bell's  black  employees^ were  in 
rriariagerrierit  (cbriipared  with  12  percent  among  whites),  7.2^  percent  jvere_akilled 
craflsriieri  (cbrripared  with  26  percent  arndrig  whites);  and  less  than  dne  percent  were 
iri  prbfessibrial  jbbs  (cdmpared  with-8  percent  among  whites).   ,:  — ■  

Iri  1971,  the  Equal  Empldyrneht  Opportanity  eoimnissioiLj(EEOQ_issu^  slj; 
agairist  AT&T  arid  its  affiliates  for  discrimtnation  against  iiiinorities  and  women.  In 
1975,  after  prolonged  litigation  and.  negotiations,.  EEOC_  an^cL  AT&T  agreed  to  a 
cdriserit  decree  desigried  to  correct  the_  inequitiKL  in^  the_company*s  emplojrment 
practices,  and  to  provide  back  pay.  to  inanyjninority  arid  female  employ  had 
hd t  enjoyed  full  equal  dpportunity  in  Jtha  past^  As  a  rjMu  1 1  of _ the  decreet  AT&T  has 
rtiade  su^tantial  progress  in. jelinunaling  discriminatory  hiring^  and  promotion  pr;o- 
cedures,  and  in  correcting  gross  under  representation  of  minorities  and  women  in 


^Bernard  E.  Anderson,  Negro  Employment  in  Public  Utilities  (Philadelphia:  Industrial  Re^ 
search  Unit,  Wharton  School,  197D). 


223 


218 


certain  occupations  through  the  use  of  strict  goals  artd  timetables.  Jn_  19Tfc  Racks 
^^l^ili^v^nt^  for  14.4  percent  of  the  n.U  ^SyWs. managen^^^ 
employees.  18.7  percent  or_the  outride  craftsmen,  19.1  nt  of  inside  craftsmen, 

^'^W  Sno '^na^Sll^i^l^i^^  «  AT&T  368  to  .uggeatMe 
progress  achieved  in  the  company's  emplbymeht  of  mina.iiies  and  Wom_^dunng 
the  past  decade  would  have  occurred  in  the  absjerice  of  amrmative  aation.  The  - 
consent  decree  was  the  catalv^^  necessary  to  spur  the  compaiiy  to ward^man^^ posi- 
tive changes  in  personnel  policies  that  tG|J  management  today  lauds  as^benericial  to 
the  firm  The.  more  efficient  and  equitable  persdririel  selection^  and^assessmejit 
system  adopted  by  AT&T  and  ite  B^ll  operating  alTiliates  puts,  the  teiephone~i:ompa- 
ny  in  a  much^stj-onser  position  to  cpmpete^  with  other  fintis  m  the  increasingly 
difTicult  and  complex  information  systems  markets.  -    --  v^^^  .  .    7-  >  - 

The  experience  of  AT&T,  and  other  firms  specifically  identified  as  Bnbjecta_for 
affirmative  action  ^fo.rcement  is  instructive  for  understanding  the  potential  impact 
of  aftirmative  action  on  the  occupational  itatus  of  minorities,  For^purposes^of  publu; 
Policy  formulation,  such  evidence  may  be  m^re  usefiil^than  broad  aggregative  stud- 
ies that  attempt  to  show  the  relationship  between  affirmative  actio^^and  mmority 
employment  opportunities.  Jtudjes  that  attempt  to  analyze  date  f^  black  workers 
as  a  whole  oftrn_ca_nnot_.separate  out  the_par^^^^^^^^ 

programs  from  tha  total.^eiTecte  of  aU  antidiscrimina^  Further,  sach 

studies  often  have  heerLiinsucaessfuJ  in  measunng  thejini^^^ 

action  on  minority  group  occupational  trends  during  periods  of  expanding  economic 

^^A^'^a^result,  much  of  the.  current  jlebate  amoni  ^_dri6m^^  impact ^of 

afiirmative  action  on  minority.  economic_prpgr_ess  is  inconcius^^ 

public  policy  concerning.theXuJu.r.e  of  amrmative  action  s  be  informed. 

much  less  enriched,  by  the  .conflicting  _eyid_ence  now_ayailable  on  the^  econom  ics  ot 

discrimihatidri.  That  is  no^  say  _tha_r^rach  by  ecpnomists^sho^^ 

Instead,  the  prudent  coarse  of-actioJn.b^  policy  makerej^^  the 

evidence  oh  both  sid^  of  the  issue^ajid_m_a.ke  a  choice  which  reflects 

economic  researph  but  also  the  employment  gains  achieved  through  the  actions  ot 

ehforcemeht  agencies,  such  as  EEOC  and  OFCCP. 

UNFAIR  CRmCISM  OF  AFFIRMATIVE  ACTION   

Another  arguinent  that  should  be  laid  to  rest  is  that  affirmative  action  has_h^ 
unsuccessful  because Jt  has  not  contribute  to  the  imprbvgmerit  in  economic.atalus 
of  the  underclass.So.me  have  suggested  that  if  ^afiirmative^-actwn  has  he^^ 
at  all;  it  has  benefitted  only  a  relatively  small  number  of  well  educat^  minorities 
who  wei-e  destined  to  achieve  success  even  without  special  assist^ce.  A  few  critip 
Kd  further  to  suggest  that  affirmative  action  has  generated  a  widening  gap  within 
the  black  communitjLhetween  . those  with  better  educatidh  and  s^^^^  "^f^r^rEt^^ 
ence,  and  the  less  fortunate^ who  in  many  cases  are  ^restricted  to  a  life  of  dependen-r 

cy  and  long  term  unemployment,    ^  u-     j  u  t^^  'qattio 

There  is  evidence.to.sugg^t  that  much  ofthe  progr^  achi^^^^ 
occupations,  such  as. manage  rial  jobs  where_their  numbers  ^o^i^led  duri^  tl^a^ 
decade,  was  largely  ihe  result  of  the  goals  aiid^t^^^^^ 

many  business  firms.^  Much^the  same  can_be  said  about  some  of  the  gams  blacks 
reported  in  professionak  technical,  and  sMled  blue^bllar  jobs.    ^  _  .     ^     .  ^  ^ 

In  fact,  the  hlack^community  is  no  longer  nK)nolithiG.  It  consist^  of 
employed  in_a  widening: range  of  occupations,  representing  equally  ^i^^erse^.ff"^^' 
The  sd^alled  ''blairlc  middle  class"  is  not  limited  to  professionaJs  in  white  ajUar_joh8, 
but  inclades_skilledcraftsmen,  technidans,  ana  man^^ 

ers  whose  family  income,  often  representing  contributions  from  both  husband  and 

wi£e,exceed$3.0,0_00perjrear.         ^  _  :^   ^     .  .     ....   ^^^-^^iiv  Hab 

At  the  same,  time,  the  status  of  some  segments  ^of  ^ the  black ^comraimity^^as 
worsened  in.  recent  years.  This  is  e^p^cially  true  of  black  families  headed  by.s.mgl^ 
woSen,  Between  1970  and  1980,  the_  number  of  such  femilies^grew  by  73  i^rcent. 
while  all  American  families  incresiied  by  12  percent.  The  medi^  income  xifhla^k 
female  headed  families  is  $7,740,  or  only  U  percent  that  of  husband-wife  families. 

■       Herbert  R.  Northrup\and  Johiv  A-  Larson,  The  lm^^^^the  AT&T-EEdC  Consent  Decree 
(Philadelphiat  Industrial  R^earch -Unit, J^hailQn  Sc^^^  c.w*..^  xr  wr«v.u  A^t««*.;^««fl 

"julianhe  Malveaux,  "Shifts  in  the  Employment  and  Occupational  Status  orBlack  Amencans 
iiliperiS  of  ASItivrA^^^^  Foundation  forking  Papers,  Bakke,  Weber  and 

Affirmative  Action,  December  1979,  pp.  137-170.  _ 
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Almost  half  oF  blacic  female  Keadeci  families  live  in  jxiverty,  compared  with  diily  23 
pereerit  of  similar  white  families.     -      .  _ 

The  aUirrhihg  situation  arribng  black  ferriale  headed  hbusehblds  should  be  a 
matter  of  national  coricerri,  but4,he  worsening  of  ^bribmic  cohditibhs  fbr  this  group 
does  riot  suggest  a  failure  bf  afiirriiative  actibri.^  Through  affirriiative  action,  minor- 
ities arid  wbmeri  whb  are  prepared  to  cbriipete  in  the  labor  market  are  assured  the 
opportunity  tb  db  sb^  Thbse  who  are  disadvantaged  because  of  lifriited  basic  skills, 
training,  arid  work  experierice,  are  less  likely  than  othe|^  to  benefit  from  special 
efforts  designed  to  protect  equal  job  oppoftunity:  Edacation,  job  training,- and  job 
creatibri  programs  are  a  nectary  prerequisite  to  affirmative. action  as  ineasures_to 
iriiprove  the  status  of  specially  disadvantaged  groups,  such  as  black  fen^ale  single 
parents;  : 

AFFIRMATIVE  ACtlON  IN  GOOD  tlM^  AND  BAD 

The  consensus  Rrojectibrijbr  ecbribriiic  activity  during  the  next  year  siiggi^ts  a 
rise  in  urieriiplbyriieht  followed  by-more' rapid  ecbribriiic  grbwth  with  its  attendant 
expahsibri  iri  private  sector  jbbs.  Afiirriiative.actibri.is  necessary  bit  both  sides- bf  the 
business  cycle. 

Wheri  ecbribriiic  activity  la^  arid  uriemplbyriierit  is  rising,  affirriiative  action  is 

 riecessary  tb  assure  that  ari  urireasbriable  burden  bf  the  a^justfrierit  to  ecbribmic 

charige  iabes  ribt  fall  upbri  riiiribrities  arid  wbriieri:  The  federal  government  should 
ericburage  eriiplbyers  to  vbluritarily  adopt  workforce  adjustment  measures,  that 
sbfteri  the  blow  on  previously  excluded  groups:  Conversely,  when  economic  activity 
.is  expanding,  affirmative  action  is  necessary  to  assure  full  participation  by.  minors 
itiea  arid  women  in  jobs  across  the  widest  range  of  occupations  and  at  all  levels  of 

the  firm:  ,  _         .     .i..       ^   — 

'The  failure  to  preserve,  and  strengthen,  affirmative  action__WDJild  run.lhe.j'isk.  of 
reintroducing  employee  jselection  .criteria _that_have  .ihe_j£neitt__of.  8^^  out 
disproportionate,  numbers ;  of  jiunprity_gr.oup__persons_  who  are.fulJy. 
available  jobs.. Many  employers. now  have_ systems  in_;pla_ce  to  wideji  their  raiige  of 
recruitment  .source  JcaUoJlalize__their^8ssessraent_  pf  ipb  applicjmte^  jancL  imprpye 
their.  ability_tQ_select_eniploy^es_for  pcbmotLpn  on  the  job.  These  measures  have  been 
adopted  in  response,  to.  affirmative  actLoD.requirements^  and  should  ^^^^^ 
used^Such  jm  easur^,  do  not  im  pose  jin  un  reason  .a_bl  e  _  bu  rden  on  employ  era  and  have 
become  .  a  routine  ipart.  of  the_busLness  operation.  _  AfTirmati ye  action  re^^ 
l>eacon_pf_hope  to  millions  of  minorities  who  want  only  an  equal  chance  to  compete 
in  the  market  place, 

STATEMENT  OF  BERNARD  E.  iNBERSOft ^RECTOR, 

SCIENCES  DIVISION,  THE  ROCKEFELLER  FOUNDATION 

Mr:  Anderson.  Mr:  Ghairman,  iet  me  begin.  I  am  on  leave  from 
the  uijiversity  and  I  want  to  give  over  some  of  my  time  to  Professor 
Aiexis  who  is  still  in  the  university  and  professors  need  more  time 
to  say  what  they  have  to  say.  __  .  'i 

Let  me  express  my  high  regard  for  Congressman  JHawIun 
whom  I  have  the  deepest  respect  ^d  highest  admiration_only  iti 
part  because  of  his  eriorrnb us  and  dedicated  on  behalf  of 

full  employment  that  many  of  us^ were  involved  in;  t 

It  is  always  a_  pleasure  to  receive  _a  Opngressman 
Hawkins  and  i  don't  consider  that  an  invitation.  I  consider  it  a 
du ty  to^  coEne  when  he  asks.   

Let  me  say  that  i  would  iike  to  make  several  points,  some  of 
which  arfe  expanded  ujjdn  in  the  formal  stetement  but  they  are 
aimed  at  the  question  of  the  relationship  between  affirmative 
action  arid  chariges  iri  the  ecoriomic  position  of  minorities  in 'the 
economy  as  a  whole.       *  "      ^_ 

You  are  iiridoubtedly  familiar  with  J;he  raging^  debate  that  is 
currently  under  way  inyplvih^_  such,  person 

and.  Professor  Walter  Williams  and  others  who  claim  that  affirma- 
tive action  is: neither  he^  as  a  mearis'^for  achiw^ 
ing  improvements  in  the  overall  economic  position  of  minorities. 
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If  that  is  so,  if  in  fact  hothihg  other  than  the  operation^f  the 
free  market  uhfettefed  by  an^  regulation  is  necessaiy  fpr  the  im- 
provement in^the  relative  ecpnbrnic  Msitiori  of  minoritie^^^^^ 
goes  without  _sa£ing  affirmative  action  is.  unnecessary  and^  there 
would  be  a  legitimate  reason  to  abolish  it.    i  '    .  _ 

I  regret  to  say  the_  available  evidence  does  not  support  that 
conclusion  and  that,  in  my  view,  there  i^  evidence  at^  all  that  th^^ 
salubrious  operation  of  a  sculled  free  market  h^,  been  respon5ible: 
for  the  kinds  of  gains,  minimal  as  they  have  been,  Ahat  Jia ve  t^n 
observed  in  the  position  of  minorities  over  the  past  sfeveral  decades. 

rthink  an  analogy  might  help  in  this  case.  J  think  the  relation- 
ship between  minority  economic  plrogress_ahd  changes  m  the  econo- 
my as  a  whbl^  is  like  that  of  a  caboose  on  a  train  which  is  to  say  it 
the  train  maves  faster,  the  caboose  moves  faster.  If  the  train  slows 
down,  the  caboose  slbwsjlo  ,     _  •         ;  ^ 

But  unless  you  ^do  something  special,  if  you  move  the  caboose  to 
another  track  or  do  something  else,  the  caboose  will  never  catch  up 

with  the  engine.  1  _  _  ,         .7.  -   r  — •  — 

What  we  are  saying  here  is  if  ydu  look  at  the  position  ot  minor- 
ities in  the  American  economy  it  is  very  comparable  to  that.  If  the 
economy  is  moving  ahead  you  have  balanced  growth,  you  have  the 
expansion  of  jobs.  Of  course,  the  position  of  many  minorities  will 

irYSnj^oVe  ■    -  -    ■  *    - " -    -  •  

Gonveraely  as  the  ecdhdmy  slows  down,  unemployment  ris^s^ 
there  are  fewer  jobs  available,  and  the  position  of  rriiriarities  will  be 
worsened  '  _  _      .  _  _  .  ^- 

If  one  of  the  objectives  of  our  Nation  is,  and  I  wbuld^sulgest  1^^ 
should  be,  to  narrow  these  gx^bss  disparities  between  minorities  and 
others  in  the  ecdndrriy,  then  something  other  than  the,  pure  and 
free  and  unfettered  and  unregulated  bperatidn  df  the  eco^my  will 
be  necessary  and  I  cdhsider  that  other  >  thing  to  be  affirmative 

actidn.  .  ^  — --.  .    iv  -1 

Without  it  there  will  be  hd  significant  improvement  in  the  rela- 
tive pdsitidri  of  minorities:  What  do  we  mean  bi_the  relative  posi- 
tion'^ We  mean  that  pbsit_ibh  which  does  not  exist  when  as  we  saw 
in  1980  the  black  unemployment  rate  was  twice,  that  pf  wnite^^^ 
when  as  we  have  seen  over  the  past  20yeara  the  rate  of^unemploy- 
ment  among  black  teenagers  has  been  greater  than  20  percent  over 
the  past  iO  \ears  and  is  now  close  tb  50  percent.       ^     v    -  u- 

In  no  yea-  during  which  unemployment  statistics  have  _bee_n 
recorded  has  the  rate  of  unemplojment  amdn^  white  teenagera 
been  as  high  as  20  i^rceht.  But  it  h^  been  higher  than  that  level 
for  black  teenagers  for  the  last  20  years.   .  .  ^  -- 

If  one  looks  at  these  disparities,  labor  market  participation  rates^ 
empibymeht  poiJulation  ratios,  median  family  income,  ^ou  see  vast 
'  disparities  betweeli  the  minbrity  cdmrriunity,  blacks  in  particular, 
and  bther  CQirimUnities:  ^         ,     aj  r  :^ 

I  believe  that  it  is  not  enbugh  tb  say  there -should  be  opportunity 
available.  We  shduld  be  moving  as  a  Nation  toward  nYrpv^g 
those  differentials.  Unless  we  have  a  special  effort  aimed,  at  the 
groups  most  disadvantaged;  there  will  be  no  significant  narrowing 
df  those  differentials.  *  . 
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There  are!  those  who  suggest  that  the  statistics  show  the  f^^ire 
of  affirmative  action  to  have  certain,  positive  effects  in  achieving 
goals  that  I  have  articulated.  \  _  — 
'  I  believe  that  statistical  evidence  for  reasons  pointed  out  in  my 
evidence  should  be  called  intb  qiiestion  and  I  do  not  think  that  it  is 
possible  to  ifck  at  brda^^  aggregative  economic  studies  and  draw 
any  firm  jconclusions  about  the  relationship  between  a^ 
action  and  the  change  in  the  overall  position  of  minorities  in  the 
economy:     vl   ,  ^  

1  think_better  evidence  is     look  at  specific  c^s  in  which  firms 
have  been  th^  object  of  affirmative  action  remedies,  and  see  what 
hapE^hjwl  ihjhdse  finris  tp  the  employment  of  minorities. 
_  The  example  which  I  present  is.one  of  the  A.T.  &  T^_and  the^ll 
Telephbhe  _Sy§^        had  th^  privilege  in  1969'  of  completing  my 
doctoral  dissertation  at  the  Wharton  Schpgl  onL  n^^ 
in  public  utilities  arid  as  part  of  thatstudy  I  analyzed  the  employ- 
ment position  Hf  blacks  within  the  Bell  Telejihohe  System._^ 
_  At  that  timeTTaiid  this  was  for  1969,  only  -6.7  percent  of  the 
nearly  600,000Temployees  were  black:.  Mpst„bf  th_e_m_  were  black 
womeii  working  as  telephone  operatora.  -Only  2.4  percent  of  their 
black  employee^  were  in  Enamagemeht,^  7^2  skilled  craftsmen  and 
less  than  1  percent  were  iu  professional  jobs. 

As  you  know,|in  1971,  the  EEOC  issueia  charge^ 
tipn  against  the  company: -In  1973,  there  was  a  coi^ct  decree 
entered  into  bet]iveen  the  Conmissioln  and  the  cdmpa^ 
1979j^  as  a  result:  of  the  application  of  stric^  goals  and  tirdetables 
the  results  were  las  foUows:  By  _1979,_14,4  i)ercen:t  of  the  Bell  Sys- 
tem'^ Enanagerial  employees  were .  black:  Eighteen  percent  of  the 
outside  crafts&n^  skilled  jobs  in  vvhich_men:  and  wdnieii  erect  the 
telephone  Unhand  so  forth,  18.7  percent  of  those  jobs  were  held 
by  blacks.  Of  the  linside  skilled  craftsmen,  19.1  percent  were  held 
by  blacks  and  23.3^percent  of  the  sales  workers  were  black. 

If  you  want  tb  i  see  the  impact  oT  affirmative  \action  I  would 
submit  to  you  that  you  have  to  look  at  cases  likfe  that  to  see  where 
a  company— thelsame_ thing  cah_be  said  if  ydU  look  at  other  compa- 
nies—as to  what  happens  as  a  result  of  companies  applying  these 

requirements.        !  _  _    _  _  ,  *   ,  , 

-  The  Chairman  of  the  Board  of  A.T.*  &  T.  reported,  I_thi_hk_  m 
Washington  in  a  si^ech  l^fore  the  Press  Club  last  year,  that  they 
were  very  happy  that  they  had  adopted  these  new  procedures 
because  it  helps  them  de'velop  a  mo^^^^^  efficient,  orderly,  systematic 
way  of  assessing  their  work  force.    -  _  _   

&)_the_Bell  Systerii  today  is  iri  a  miich  better  system  to  compete 
in  the  incre^ingly  ;difflcult  communications  and  information  in^ 
dustry  than  they  would  had  they  not  opened  up  the  opportunities 
for  a  broader  range  of  employees^  _  _    _  _ 

I  will  end  with  that  statement  to  say  that  I  simply  see  nb 
justification  in  any  of  the_  statistical  evidence  to  suggest  that  con- 
tiiiued  improvement  in  the  relative  economic  position  of  minorities 
-will  occur  in  the_absence_6f  affirmative  action  and  for  that  r^son  I 
find  it  very  difficult  to  understand  why  anyone  would  suggest  that 
doing  away  with_affirniative  action  requirements  would  have  no 
impact  at  all  on  the  economic  position  qf  these  groups. 

Thank  you.   '     ^       .  ^ 

•  '    .    '         /  ■   221  .  / 
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Mr:  Weiss:  Dr.  Alexis.         \__  _  

[The  prepared  statement  of  Marcus  Alexis  follows:] 

Prepared  Statement  of  Marcus  Ale^cis.  NoRTHWEStERN  Univeisity 
Chairman  Hawkins,  member  pf_this  suiS^m^^  happy  to  be-^ble_to 

accept  your  invitatioiL  ta  appear  here  today,  M^  comm 

action  in  higher  edui^tion.  The  relationship  between  higher  education,  training  and 
employment  is  also  discussed. 

INTRODDCTION 


For  nearly  a  decade  iristitutibns  of  higher  education  have.beeji  sufeect  to  Execu- 
tive Order  11246  a§  amended*  by  Executive  Ortlef  tl3.75--Jte.\dsed  ^rder  NOv  4--and 
applied  to  nonconstrAictibri  contracts  of  colleges  and  anivereibes._ These  orders  haye 
been  the  subject:  bf  considerable  controversy  in_higher._education.^^C^^^^^ 
charged  that  afTirmative  action  in  colleges  and_  anivemties.  resulte  in  (1)  re^ 
standards  of  exceirerice;'(2)  restrictions  on  academic  freedom;  C3)  ihterference  with 
university  gbverriahce;  arid  (4)  imposition  of  .quotas^  T^hey  have  also  a^ed^that 
afTirmative  action  has  beeri  irieffective  as  applied  to.  institutions  of  higher  educa- 

^The  intense  debate  surroanding  affirmative  action  in  college  and  universities 
grew  mare  heated  as  a  r^alt  of  Ihe  case.^   ^   " 

-TaTully  uriderstarid  the  isso^  raised  in_Ba_^^e_and  tp  evaluate  the  overall  efiects 
bf  afTirmative  action  one  jntistxeviewithe  record  of  what  has  be^  Soing  on^  in 
mmority  enrollments  in  higber-edacstion  in_Stitutions  in  recent  years.  ^     —  , 

Charges  by  critics,  j^eferred^  to  above,  are  unsute^^ 
actibri  programs  in  highereducatiori  have  Had  many  salutaiy.eflec^^These  b^ 
iriclude  but  are  not:  limited  to  .Q)  greater  presen_ce  on  m^^^^ 
qualified  minority  scholars.;  i2)  enrichme_nt  of  intellectual  dialogue  and  course  ofTer. 
irigs  by  the  presenceLof_minQrity  schojars;  (3)  incre^^ 

education  by:minDTity_studentsj^(4)  broadening  of  the  unw  scholars 
at  eminent  i:Qlleges  and  universities  are  r(Mmited;  and  (5)  develofpment  ojt  mo^^ 
oWective  bases  on.  which  to  .determine  qualifications  for  employment.^promotion. 
arid  tenure.  These  r^ults_are  largely  prodjicte  of  the  times  ^>n  wiiich  inc^^ 
interest  Jn  minoritiesas  participants  in  higher  education  tookplac^.  They  deveto 
before  the  jss.uance  of  the  executive  orders,  following  the  civil  rights  activity  ot  tfte 
late  lS5Ds  aad_  1960s.  _  ^  ,  r""" 

Minonty.scholars.  induced  In  part,  by  the  promisfe  bf  bpprturiities  fo^erlyTMre- 
closed^  turned  in  increasing  numbers  to  the  scholarly  prbfessioris:  Ui  the  Jate  jytiys 
and__throughout  the  1970s  there  were  increased  preiBSures  for  job  rMionmg^  and 
favoring  established  ties.  The  gains  made  in  the  laist  years  of  the  I9b0s  and  th^ 

early  years  of  the  1970s  were  threatened.  _     _  „•   ,  _   _  __  ^ 

-  Racial,,  religious,  and  ethnic  bigotry  in  Americari- colleges  and  imiversitij^  is^^a 
matter  of  record.  Some  of  the  most  prestigibus  colleges  and  nnLve^ities.did  not 
accept  black  students  until  after  Wbrld  War  II;  they  were  notacce^t^  at  Princeton 
(with  the  exception  ^f  the. Wbrld  War  II  special  prop-M.for  the_a™^  service^^^^^^ 
were  they  accept^  at  Washington  UriiVersity  (St.  Loms).  Vanderbilt  Univ^^^ 
(Nashville),  or  in  any  brie  of  the  state  uriiversiUes  of  J:he_old  Confederacy.  Most 
the  prestigious.  cbUeges  arid  uriiVersities  also  discriminated  against  Jews  in  under- 
■  graduate  and  graduate  pr^grariis  and  as  faculty  members.  Women  too  have  been 

discriminated  agairist  in:  higher  education.         _   __    ^  . 

Overt  discririiiriatibri  based  on  race,  rehgion._etbjii_c_origin.  or  sex  has  been  virtu- 
ally elimiriated  frbrii  the  camposes  of  alL  Ainerican  _universities.  There 
hbwever,  ari  uriderrepresentation^  of  minorities  and  wpmen..  Supporters  or  merito- 
cracy" attribute  this  deficiency_to_the  paudty  Pf ''auaUfiedr\ii^^^  and  women. 
The  represerifatiori  of  minorities_a_nd_wom_en  is  directly  rela^^     the^licies  and 

-  practices  bf  the  past  and  to_  recruitment  arrangements  that  persist  to  this  day;  this 

-  Underrepfesentation  can_most  equitably  be  reduced  by  a^licy  of  ngorous  enforc^ 
merit  of  afiirmative  _actiQn^  _Effcctive  aflrirmative  action  does  not  require  ngia 
qubtas;  it  does  require  consideration  of  the  available  pool  of  minorities  and  women 

iThomas  SowelL  "Affirmative  Action  Iteconiidered."  paper  submitted  fBr  f he_^CQttL  HeM-- 
ines  on  /UTiSatTve  Actfen  ^  Applied  to  Institutions  of  Higher  Education,  U.S.  Department  of 
L^bcH-,  Omce  of  Federal  Contract  Compliance,.  Augu^  ^  ' 

=  J^rcus  Alexis.  "Summary  of  Presentation^  Iteconvened  Hea^^  l^r^^JiJS  ^nn'T  i^ 
Applied  to  Institutions  of  Higher  Educafioh.**  DuBoise  Institute  Report  1.  Spring  1971.  pp.  1-lJ. 
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and  their  iuaJillcutionH.  Employers  must  not  only  refrain  frbm  polici^  and  pr^- 
tices.that  o_perate  -to  discourage  women  and  rriinbrities  from  being  successful  candi- 
dates but  thatAhey  take. action  to  remedy  the  ofl^ts  of  past  djscriminatibh.  Arribhg 
other  things^  they,  are  jpeqaired  to  be  specific  about  qualificatibhs  aiid  to  derribri- 

strate  them.toJjejob-relaied,  ..   .     .  .     .-  .   ^    _  ■ 

The  participation  of _m  inoriti^_an_d  worn  en  in  _h  igher  education  is  im  portant  for  ^t 
least  two  reasons.  First,.  thLe_re_are_countless  numbers  in  both  K^oui^  who  have  the 
abilities  and  the  inclinations  to.benefit  from,  the  instructioriai  progifams  at  the  most 
eminent  colleges  and  unLversiti^_._It_is  these,  colleges  and  uniyprsities  and^  the 
leading  colleges  of  law  and  medicine  that_hay^B_been_the  focus  of  mc^^^^ 
clamor  about  affirmative  action.  The  reasons  are. quite  jilear.  Prpfessipn^^^ 
ties— in  teaching  arid  research— open  to  graduates  of  th.e_p.r€fit.i^p.us  institu 
much  ^eater  thari  they  are  ibr  graduates  of  lesser-kno.\vn  institutions.  Also,  appli<^^ 
tibhs'for  admission  to  college  of  law  ^d  medicine  are  many_tiro^|_larger_th.ani.the 
available  places.  This  breath  a  rieed  to  ration.  The  piethod  of  selection  used  by  mMt 
law  and  medical  schools  under  such  pressure  is  to  weight  andergraduate  grades.and 
scores  on  standardized  tests.  Minority  students  tend  to  fere  much  worse  on.  5uch 
tests  than  whites.  An  irri portant  qiiestiori,  brie  that  is  beyond  the  scope  of  this^paper, 
is  how  well  the  scores  bri  these  tests  measure  the  aptitude  or  capacity  of  minority 
students  for  succMsful  cbihpletibh  of  the  graduate  or  prbf^iorigt  programs  in 
question.  This  question  is  currently  being  studied  by  a  cbriiriiittee  of  the  National 
Academy  of  Sciences."*  ,  j 

f 

ruk  SUPPLY  OF  MINORITY  COLLEGE  APPLICANTS       !  . 

Miribrities.  especially  blacks,  Puerto  Ricans,_and  Mexican-Amenjxin^jC^ 
are  becbiriirig  an  iricreasirig  Jraction  of  college-age  yQung4?eopl_e.^fe.bLrth_raj^  of 
blacks,  Puerto  Ricaris,  arid  Mexican- Americans  are  mach.  higher  tHaji  for  Am_ericans 
as  a  \vhole.  Accbrdirig  to  theCerisus  Btireaa,  in  the  2Q  to  24  age  groUp^  the  number 
of  nonminority  persbns  will  decline  slightly  from  1970  to  1980.  The_num.be.r_of 
blacks  will  increase  38  percent  arid  the  iiumber  of  Spanish-snmame^d  persona* will 
inciipe  43  i^ercent  during  the  same  peribd.A  Thus,  by-1980  the  20  tx)  24.  age  group 
wilF^  22.4  percent  minority,  which  represents  ah  increase  of  five  percentage  points 
oyer  the  1970  level.  As  this  is  the  age  group  frbrii  which  college  stadents  wll  be 
dra\ynj  there  will  be  a  larger  potential  pool  from  which  to  draw  miribnty  students. 

There  have  been  dramatic  changes  in  the Jcbljege  erirbUriient^  bf  black  students. 
Black.freshmen  increased  steadily  from  5.0  percent  in  1967  to  7.4  percent  iri'1974,  a 
t5d .percent  increase.'*  While  there  were 'some  year-to-year  viEiriatibhs,  jthe  trerid  has 
been  unmistakably  upwa^rd.  Total_  college  enrollment  ^  blacks  ii^creased  frbrii 
370,000  inJlM7  to.SH^OOO  in  1974— more  than  doubling:  The  comparable  figtire  for  , 
white  students  is_  5^05,000  in  1967  and  7,781,000  ii^  1974J  Thus,  whUej  white  college 
enrplLments.  werejncreasifigLby  32  percent,  black  college  enrollments  were  ihcr^- 
ing  120  percent  of.four  tijues  as  fast.  It  is  not  certain  what  accbjints  for  this 
explosicA.in  black  college. enroljm en ts,  But  surely  the  high  level  bf  ecb^omic  activity 
during  the. late  .196Qs  and  early  1970s  and  the  widening  opportunities  for  black 
college  ^aiduatea— brought  on.p.artly  by  antidiscrimination  legislatibri  Srid  the-civil  • 
rights.activityJjaflthe  late.  J96(te  and  the  1970s— must  have  Bfeck 
youngsters- responded^ in._imp_ress_ive  num_bers  to  the  perbeived  change  in  labor- 
market  conditions^  .No.  m.atter.  what  the  rhetoric,  large  ^umbers  bf  j^ourig  blacks 
have  vot^  with,  their,  tuition  d.ollars  and  deferred  incomes,  deciding  that  a  college 
education  is  a  worthy  investment. 


?  Committee  on  Ability  Testing^  of  the  Natkmal  Academy  of  SrienCM.  The  report  of  ^this 
coftimittee  ii  expected^to  be  released  in  late  1980  or  earJy  1981.  The_scope.of  tha_tou«y  of  the 
cbmniittee  is  mucH  lai^er-tHanXesfingJbf  adit^^  and  professional  schools;  it 
encompasses  precoj  lege  testing  and  testing  —    —     -  —  .__.  1:.^.  .  ... 

*y.S.  Bureau  of  the  Census.  Census  of  the  PopuIatiGn|^197a  VoL  I,  Characteristi(»^_the 
Populatioif.  Part     United  States  suhimary.  Sect ioii_2  (Washiflgton.  DXlj  CJovenim^nt  Pn|U 
OirCce^ -1973)^  pp.  ^3^95;  U.S.  Bureau  of  the  Census,  Census  of  the  Pppulatton:  1970.  Subject - 
Reports,  Final  Report  PC  (2>-lC.  Persons  of  Spanish  Origin  (Washington.  D.C.:  Government 
Printing  GfTice.  ma^).  p.  8.  «  -    .  "  -    — r  ^  J,  iK^c  ^  i.  ' 

« ACE  Research  Reports,  National  -Norma  JTot  Entenng  Col  lege  Freshmen^.  FaU  1966-^Fal  1 
19I2_tWaflhingtonu  D.C.:  American  Council  on_.Education);  The  American  Freahm&n^  National 
Norms  for  Fall  1973  and  Fall  1974  (1^  Angeles:  American  Council  on  Education  arid  Coopera- 
tive^ Institutional  Research  Program,  University  of  California  at  Ixxs  AnM^ 

 .   =  T>  1„*; —   n.on  VfQ.  *i 
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'        Bureau  Jf_lhe  CcnausrCurrent  Population  Reborts  P-20,  _No.  278.  "School  Enrollment— 

of  Students:  October  1974  "  Table  1.  Advance  Report, 
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THi*  story  is  iui  lr.ss  .inU-)risssiye  for  shifts  in  field  of  study  and  enrbllmeht  in 
gfaduiito  pfo^nirlis  Iniprovc-MienUs  in  the  labor  market  for  educated  blacks  hav-e 
ihCfeased  blacks'  coijege  attendance  and  induced  shifts  in  fields  of  study  m  pursuit 
of  rwslRfadaate  liducutjoii."  The  study  of_ education  has  truditionaHy  had  the  great- 
est attraction  for  black  students.  In  iy7;}-74.  the  .last  year  for  which  data  are 
availablu._moi:e  than.one^quarter  (28.9  percent)  of  all  black  college  graduates  earned 
their  bachelors',  degrees  in  education.  Of  blacks  in  the  class  of  1975  (freshraen^  in 
VMM  only  H  I  percent  planned  to  majoi^in  education;  high  school  seniors  in  iP'!— 
the  classiof  li)7<i— had  an  even  lower  percentage  of  students  plaririirig  to  major  in 
education  (10..')).  Some  of  this  decline  can  be  accounted  Fbr  by  ^ he  decreasing  job 
opDortuiiities  in  public  school  teaching.  Shifts  in  interest  as  students  become  in- 
formed of  new  opportunities  in  other  fields  rribst  certainly  play  a  large  role.      _  _ 

This  shift  in  field  of  study  is  also  apparent  in  the  social  sciences,  another  tr^dt 
tionai  major  of  black  itudenti.  In  1973-74.  20:0  .percent  of  the  black  students 
receiving  bachelors' -degrees  were  in  the  sbciai  sciences;  the  corfesponding.percent- 
ages  for  the  classes  of  U)7o  afid  197U  were  19:5  and  14:9.  respectively.. The.m.agni- 
tude  of  the  shifts  strongly  suggests  that  they. are  not  statlsUcal  iliusions.hut  repre- 
sent genuine  changos  in  vocational  choices.  Every  field,  with,  the  .exception  pf  the 
phvsical  scienc^^s,  gained  significant  numbers  of  black  students,  though;  as  \ye  have 
pointed  out.  there  were  sizeable  shifts  in  the  percentage  expressingonterest  in 
educiition  and  in  the  social  sciences:  Among  the  largest  miners  in  the_  en  roll  jnen^^^ 
shifts  of  black  students  were  biological  and  heaLth_sciences._ejiginee_ring,  and:  the 
'•protessLohs"  (law.  bUsine:ss.  etc:);  Even  mathematics  experienced  a  50  percent  in- 
rrejLse  bf^weeri  the  Masses  of  1978-74  and_tU7t)    /    v  .     .  . 

U  is  hotewbrthv  that  nearly  15  percent. of  black  high  school,  seniors  in 
i h d i ca ted  a h  i n teVesl  i n  biological  .aDd_hea  1 1 h  scie nces.  This  cqmpa res  with  7 . 5 
pi-rceht  of  those  receiving  bachelQr's.degrfeesJn  1^73-74.  If  this  doubling  of  young 
blacks  ehtt-rihg  Biological  health  sciences  hoMs  up,  the  pool  of  young  blacks  poten- 
tiallv  av  iilable  for  applicaiion_ to  m_edical  schools  will  have  doubled  m  two  short 
yeark  Kven  if  one-third  of  thos.e  high  school  seniors  specifying  ^ a^  »nterest^in 
hialbgical  and  health  sCLen_c.e_s  were  to  shift  maj^  there  would  still  be  a  one-third 
in t^r ecise  i H  the  n  u mbec  oI_po_te nii.a Lappl  icants,  ^       , .  .  ^  

The  same  trends  evident  in  undergraduate  enrollments  and/fields  of  specialization 
can  be  found/  in  graduate  .enrollments.  By  whatever  standard  used,  total  rriiriority 
enrollment  and  the  proportion  of  blacks  in  master's  and  doctorate  programs  have 
lieen  on  the/increase.'^. in  197:^-74.  minorities -in  medical  schools  accounted  for  7.4 
m^rcent  of  /he  total  enrollment  and  blacks  alone  were  6.0  percent.  In  1974  there 
wetfiin  esSmated_(),dd  black  physicians  in  the  United  States;  *°  black-enrollment  in 
medical  schools  that  year  was  over  3.000.  In  less  than  eight  years  from  now,  the-, 
luniber  o)  black,  physicians,  based  on  1973-74  medical  school  enrollments,  will  have 

_As_an\aside,-bla*ck  enrollment  in  medical  schools  larger  than  black  enroUment 
in  the  natural  sciences  at  the  master's  and  doctorate  levels  in  PH.D.-granting 
institut/ons,  even  though  tlie  total  ehrollmerit  of  all  students  in  these  institutions 
wjis  more  than  twice  the  total  ehrollmerit' in  riiedical  schools.  When  oppoTtumties 
exist  /blacks  and  other  minorities  will  respond  quickly  and  iti  Large Ji^umber^. 

it  should  be  pointed  but-  thatnibst  of  the  black  medical  atadent;enroUment_is  jn 
whit  J  institutions.  Hbvvard  arid  Meharry,  the  two  traditionally  majority  black  medi- 


/Mihanty/DisadvantaKed  Students  (Princeton.  N.J.:  Educational  Te&ting  Service.  1973);  and 
/  Flaine  H  Kl-KhawxLs  and  JoanHL.  Kiniier.  Enrollflient  of  Minority  Graduate  Studenffi^ at  t^^tt.  U-r- 
(irimtinV  itvstituUons,  Higher  Ediicatibri  Panel  Keport  19  (Washington.  D.G.:  American  Council 
oa^Rducation^.^  Aj^^^^  Education,  and  Welfari.  Oftice  for  Civil  Rights.  RaciaLand 

Ethnic  Enrollment  Data-from  Instltutibns  of  Higher  Educafibh.  KalLmO  .(Woshim^^^^^ 
Government  Printing  Ofllce.  JiJ72)ra3.  mpartnient  of  Hejilth^Ed  Weifare.  Office 

for  Civil  Richls.  Kacial  and  Ethnic  Enrollment  Data  from  Institutions  of  Higher^Education.  Jail 
V)!'!  (Wa.shintnon.  D.C:  Government  Printing  OfTice,  1975);  L  Bruce  Hamilton.  Gtaduafe_5^Q0l 
w:^::-u.-./t:s:.;,>:4.,w«t-o7»h^  <;fri^onrts  CPi-'irinMnn  'N.I  ■  RHiiCfltional  Testintr  Service. 
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cal  schbois.  account  lor  Iosh  Ihiin  (jriCMiuarter  of  the  hlack  medical. studenLejirolL 
merit.  This  contrasts  with  IHembre  than  60  percent  of  black  physicians  practicing 
in,  1974  who  are  graduates  of  the  tw^  histbrically  black  medical  schools. 

MEDICAL  SCHOOLS 

ThL^  Bakke  case  concerned  itseirwlth  .admissions  to  a  m^^^^^  (The  oyier 

ciise  ort^dmissions  practice  that  received  widesjpread  attention  recently  involved  a 
law  sch^ool,  at  the  University  .of  Wflshin^On  in  Seattle.  This  was,  o^ 
Of  DeFuriii      Ode^aord.^^  JMedical  schooJa .occupy  a  special  place  m^^A^ 
higher  education  and  American  culture.  Aa  the  source  pf.hHOth  scientific  an 
cal  training  for  physicians,  their  aUmissiom  jx^licies.deteriTiine  >yho  will  be  permit- 
ted to  eliter  the  highly  esteemed  and  renuineratLve_pro^fessio^n  of  medicin^^ 

;As  indicated  earlier,  minorities  were  aamsU  fraction  oLthose  admitted  to  m 
schools  in  the  late  1950s  and  earls_i960s.  Thia  Js^of  _some  importance  because  all 
people  at  sometime  or  another  find  themselves  in         of  a  physician.  If  p^ 
choose  to  loca te  i n'  a reas  of  the  couri try_or  _  wi th in_  sections,  of  a  pi ty  that  are  not 
readily  accessible  to  particular  groaps,  it  becomes  diiTicj^lt  for  J:hese.grouFe  to_secur^ 
proper  medical  treatment:  In  addition,  if  physicians  have. aii .aversion  to  trea^^^ 
certain  grimps  in  society,  tHese  groa^^affer  unduly.  _U_was_partially  in  response  to  * 
•these  cbrisideratiOhs ' that  the  Asooc-iation  oC.  Americaa  M^caL  Ck)l_leges_lAAMC) 
undertook  a  program  in  1968  to  increase  the  number  of  jminOrity^oup  mejiibers 
entering  medical  schools  and,  subsequently,  enfcering.  the.  Ja-ijfession  of  me<^ici"e. 

In  1%S,  at  its  ^hual  meetiiSg,  the  governing  body  M_the_^MX!_adppted  a 
resolution^  that  stated  in  part:  "Medical  schools  must  adniit_iDcreased  numbers  of 
students  from  geographic  areas,  economic  background,  and  ethnic  groups  that  are 
now  inadequately  represented:"  *^  -- 

This  was  a  significant  attempt  by  the  leaders  in  medical  educsiioa  to  addr^_  the 
serious  prbblerii  of  the  low  numbers  of  students  from  minority ^nd  lawer^class 
backgrounds  in  medical  schiDols.  It  should  be  noted  that  the  resolutioaquated  above 
speaks  of  both  geographic  areas  arid  economic  backgrQand  as  being^^f-concern  in  the 
recruitment  of  medical  schbdl^tuderits.  This  is  contrary  to  the  mipression  ofteji 
conveyed  in  discQssibns  oHhe-FaJt*e-<^e,  have  projected  the  impression lhat 

special  admissions  programs  were  addressed  Only  to  the  problems  of  rainDrities^Jn 
actualityr  medical  schools  were  concerned  that  geographic  Srea  and  socioeconomic 
status  as  well  as  minority-group  membership  be  represented  in  future  medical 
school  classes  on  a  basis  hi  ore:  closely  reflecting  their  percentages  in  the  overall 
population.  >    —    .  ,^  _  .  _  »,  *  j 

_Medicine  has  lon^been  a  professibri  attracUye  to  the  Offspring  of  the  well-to-do. 
The  class  that  entered  medical  school  in  1976-77  illustrates  this  well:  approximately 
two-thirds  of  the  fathers  of  these  students  were  physicians  or  worked  at  other 
health  occupations  or  were  owners, managers,  adrriiriistrators  or  other  professionals. 
The  students'  mothers_fbl lowed  a  siriiilaT  pattern,  with  approscimately  one-foat^h  in 
the_ occupations  just  specified.  Black  students,  bri  the  whole,  were  from  families  that 
were_less  likely  to  be  engaged  in  the  prbfessibris  arid  were  less  likely- to  i  ave  high 
incomes.  _     ___     _  "       "  _ 

Nearly  half  of  the  black  medical  studerits  cariie  frbrii  families. -whose  incomes  w^re 
less  tha^n  $16,000;  this  compares  with  only  ll.B  percent  of  the  white  students, and 
40  8  percent  of  the  Hispanic  and  Indian  students.  Of  all  ^tuderits  takeri  together, 
fewer  than  one  in  six  (15.8  percent)  came  from  fariiilies  whose  iricomes  were  below* 

Recause  of  the  intense  comp^ition  for  places  in  medical  schools  arid  the  difficult 
in  ch^^opsing  between  many  highly  qualified  candidates,  medical-  sShodl  adriliriistra- 
tr^j-s  are  sorely  tempted  to  make  adniissibris  decisions  bri  the  basis  Of  some  combina- 
tion of  grade-point  averages  and  MCAT  scbres.^Priv^ly,  some  admiriistrators  admit 
that_a  quantitative  admissions  criterion  is  a  defeHsive  tactic  used  to  miriimize- 
appeals  from  unsuccessful  candidates  arid  avoid  costly  lawsuits.  --- 
_When  one  ipoks  at  comparative  gfaduatibri  rates  for  students  with  scOr^  on  the 
Sledical  Coljege  Admissions  T^st  (MCAT)  scienbe  subtest  of  500  to  549  arid  600  to 
(>49.  one  finds  them  to  be  93  percent  and  95  percerit,  respectively;  based  On  a  sample 

»«  A?/'^inis  V.  OdcgaFFdi-  'S'2  W^*  2dMi,  507  p.  'M  1169  (1973),  Vacated  and  remanded  per 
curiam.as  rmx)t-4l6^U.S.  312  (1974).  __         .   _  ^   ;  ^      '        _  . 

.  .  .>.?X)ariQ- Pf  ieto.  "Minorities  in  Medical  Schools,  1968-78,    ih)Urnal  of  Medical  Education  53 

''^ii*^^  Du^,  "Soeibecoriomic  Background  Miridti^y  and  Other  U.S.  Medical  Students, 
l!n6--77rVJourrim  of  Medical  Education,  53  (August  1978):;44S-4^  ' 
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.    of  iiibre  than  75;00(J  Htudente  who  entered  , U.S.  medical_schools_during  the  years 
1949  to  1958  arid  who  were  followed  longitadinally  through  the_  fall  of  1962. 

More  recent  studies  shaw  that  retention  rates  were  even  higher  _fpi_tho5e  who 
entered  medical  school  in  1968-69:  95  percent  had  received  the  M.D.  degree  by  1973 
and  an  additional  1  percent  were  still  in  school;  this  represents  a  net  att?ition_rate 
of  4  percent.  Attrition  rates  for  ^ihderrep resent^  minorities  were  somewhat  higher^ 
but  by  \9TA,  89  percent  had  already  graduated- arid  91  percent  were  expected  to 
>^  graduate' eventually,  despite  having  had  relatively  riibdest  undergraduate  GPA  and 
MCAt  scolres.  In  addition^  the  ftrst-year  retentidri  rate  x>f- blacks  rose  Trom  91 
percent  for  1971-72  first-year  students  to  95  percent  for  1973Y^  eritrarits:>»  The 
^  p^rforrmnce  record  is  thufi  extremely  good.  Indeed,  superlative.**  - 

'The  latest  data  av_ailable  Jrom  KTS  or^the  race  or  ethnic  ideritificatibri  of  Gradu- 
ate Record  Examination  (GRE)  test-takers  show  that  in  1975^76,  10.7  perceht  identi- 
ried  themselves  as  being. black,  Hispa^nic^  Orientelj  or 

Hispariics  alone  accounted  for  9.5^  percent  of  the  total  Jtest-takere.  The  21,868  selP 
identified  rainbrities  who  took  the  GRELin.  1975-76  >yere  compared  with  a  total  of 
24,000  riiiridrities  reported  in  graduate  school  in  _l973r74._ Self-identified  minprities 
increased  ariidrig  1S76-77  test-takers  :  to  11:4  percent  . -^ad  blacks _  arid.  Hispanics 
increased  ta  about  10  perierit:  The  total  numbeR  of  minority  students_who  took  the 
.  GRE  in  1976-77  increased  by  87  to  a  total  of  21,781:  Thus,  while  the  total  number  of 
minority  test-takers  remained  virtually  lirighariged  fr0m  1975-76,  to  1976-77,  the 
total  number  of  test-takers  who  identified  theriiselves  by'Tace  or  ethnicitiy  declined- 
.    by  12,000.  '  •  .     .      _  , 

_^It  is  because  of  the  stability  of  miriqrity  test-takers  arid  the  declirie  iri  the  riOmber 
of* nPn minority  test-takers  that  the  percentage  of  miribriti.es  iri  the  response  group 
increased.  ThPse  GRE_test-takers  whp -identified  theniselyes  as  riie^bers  pf  riilriprity 
grpups  in  the  1977-78  school  yedr  increased  to  11.6  percent  arid  the  riuriiber  In- 
:  creased  to  22.rj03.  Thu^,_  while  the  number  of  test-takers  increaSed  by  apprbxiriiately 
-    1,600  between  1976-77  and.  j0377-^j8,  the  number  p^minprity  applicants  increased  by 

pvi*r  700,  accou n  ti ng  fpr  mp re  than  4 Q  perc_ent_Qf  th e  Increase.  *   

-  Rel  iabl e  statistics  P ri  m ino rit ies '  i n  gr^^uate  prpgrajns  _a_re  difXicu  1 1  to  cpm e  by. 
Usirig  test-takers  as  a  prpxy,  the  absolute  number  of  minPritiesJs  either  _^teady  pr 
iricreasing  slightly*  arid  the  percentage  Pf  all  ^est-takers  who.are  minprity-grpu.p 
members  is  on  the  iricrease.  One  must  be  Care/ol  about  drawing  mfkr^nces  frpm 
such  sparse  data,  thbugh  it  is  hardly  speculative  tP  cPnclade  that  Ihe  potential  pool 
pf  graduate  students  is  likely  to  be  riiade^iip  iricreasirigly  of  minorities. 


'Mbid..  pp.  961-fi2. 
»*Ibid..  p.  9(>2- 
'«Prieto,  p.  B95: 
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Th©r4  is  strong  evidence  of  the. continuing  shift _in  minority  student's  interest.^Of 
11  M^Wacks  reported  lis  takers  of  tbe_l977-7_8  GRE,  only  2,656  specified^education 
as  ^heir  undergraduate -mHior---24  43ercent.  Even  more  tell in^g,^_only  3,4§^^ 
■  1U728  blacks  ideriti^^y^adule.m^Qt  were  in  education,  T^^  share 
is  in  sharp  contrast  to  the  60  percent  share  of  all  black  doctorate  recipients  in  lyTd- 

74  who  specialized  in  edacation.   „  _  _     ,  _  : 

From  the  data  available  two  generalizations  are  possible.  First,  there  continues  to 
be  a  shift  in  preferencee  with,  respect  ,tjfe  declining  in 

importance:  Second,.  the_interest_  of  milbrity_students^^i^^^  graduate  education,  con- 
trary to  that  of  the.generaf  population,,  has  not  wan^^^ 

growing  pool  of  potential  students  from  minority  backgrounds.  The^  statisticaL  prp- , 
files  of  these  studejit&_as  we  saw  in  the  case^f  medicine,  are  likely  to  difler 
substantially  fromlheJ^raditionalgra^^^^  :  _    .  ^      :        ^.  _ 

This  poses  a  problem  for  admissions  offices,'  which  must  determine  li  ^^he  statisti- 
cal difTerence^C€LJndicative  of  differences _in  the  likelihood  of^successfiilly  complet- 
ing  graduate_programs.  In  addition,  it  raises  the  question  of  whether  these  students 
would  be  as  .successful  as  traditional  students  under  difiererit  cdriditioris  or  jnstroc- 
tion  and  support, services.  But_if  the  medical  school  results  are  extrapol^d  to 
Kraduate3uccess_  rates  should  be  high  (roughly  similar  to  white  candidates).  Minor- 
ity candidates  present 'an  additional  problem  to  graduate  and  professionah  schools. 
Because  of  their  jpvi^er  family  income  they  are  in  greater  heed  of  financial  aid  for 
admission  and  to  continuer  ;  , 

CbNCLUSldNS 

The  past  decade  has  been  an  un Usual  one  for  minorities  in  higher  education.  The 
civil  rights  axlLvjties  of  the  1950's,_and  the  1960*s  civil  rights  legislation  C1964-65), 
and  thaissiianceL  of  Executive  Order  1_1246.  as  amended  by  Executive  Order  Ii375- 
and  applied-to  nonconstructibn  contracts  including  ^blleg^  and  universities  (Ke- 
vised  Ordeji  No._4L  have  dramatically  changed  the  climate  oTAmencan  campuses. 
This  chanEe,  cener_ated  by  the  civil  rights  activities  arid  prodding  from  the  federah 
KDvernment,  h_as  produced  jgreater  awareness  bri  the  part  of  university  administrA^ 
tora.of  the  underrepresen^taton  of  ethnic  and  racial  minorities  in  their  student 
bodies.arid  on  their  faculties.    —  .  ^ 

_  There  has  been  a  massive  shift  in  the  interest  4Df  miriprity  studerri^. particularly 
blacks,  away  from  traditional  areas  of  study. -The  greatest  shift  . has  been  from 
education;  there  Jias_alio  l^n  a  noticeable  shift  of  smaller  magnitude  away  Jrom 
the  social  sciences— with  the  exception  of  ecbn,bmics— arid  into  other  academiC_ar_eas 
and  bu.sinoss  administration.  There  has  aleb  been  marlced  growth  in  minority 
enrollments  in  medical  ftnd  graduate  schools  over  the  decade.^        -      -  . 

The  enrollment  growfh  at  both  the  uridergraduate  arid  graduate  levela  is  likeiy^ 
continue  because  of  th|  iricreasing  riumber  of  cbllege-age  minority  ^outh  ^a^nd  th? 
decline  in  enrollment^  fef  white  students.  Thus,  the  college  iJORidatLOn.  fp.r  the  ^xt 
several  years  will  contiiri  i  large  prbpbrtibri  of  minority  students  J:han  in  the  ^t, 
A  similar  prospect  is  fikely  for  the.gfaduate  schools-wJiick^epend  on  the  under- 
graduate  pool  for  their  StUderits.  Although  total  graduate  enrollments  are  dMlining, 
minority  enrollments  ari  hbldirig  their  own  or  ^ainlng.slightly  and  the  percentage 
of  Minorities  in  total  graduate  scKool  enroIlmenLised^ng^up^  .  - 

What  will  happwi  to  miribrity  enrollment  in ^rafessii^Mial  schools,  particularly  law, 
medicine.  arid  deAistry,  is  riot  clear.  MiiioriW  5tudents,  _on  the  average,  |;resent. 
statistical  profile  characterized  by  iower.grade-pQiht  average  and  .lower  Medical 
Gblleffe  Admissibris  Test  scores  than  .whites.  Care  should  be  exercised  in  interpreting 
these  data.  The  attriUon.rate  of  lo^v^x-scijring  studei^^  more 
than  it  is  for  those  with  MGAT  scDres_averaging  100  points  or  higher.  .  . 

Fbr  the  future  there  wiU  be  contirued.enrcAirt'ent  ^g^^  at  both 

the  uridergraduate  and. graduate  Jevws.  In  Professional  schools,  a  forecast  ^ 
hazardous;  it  will  depend.upon  i^i?ny_  things— rewarcfe^^^  attendance, 
admissions  poHciesand  practices,  and  financial  aid— to  name  a  few.  1  he  demograph- 
ics indicate  a  positive  trend;  but  the  admis^iipps  pq^licies  h^ve  an  uncertain  directio^^^ 
What  .  Congress  does  with  respect  to,  affirmative  action  will  certainly  atlect  the 

°°Affirmatiye  action  in  hi&her  education  is  important  for  several  reasbris:  First,  our 
colleges  And  universities  are  thejraming  ground  for  scierttigfe,  engineer,  phyfii-. 
ciahs^ attorneys,  industrial  managers  and  other  prbfessiOrials.  Second,  fogher_ediK:a- 
tion  is  a  proven  vehicle  of  mobility  for  youth.  Third,  by  Operiirig  more  jobs  at  the  top 

»»The  shift  In  minority  enrollments  in  gvuduate  schools  of  business  is  docamented  in  Alexis, 
p.  12. 
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Tor  rrxiriorilie.s  wb  also  create  opportunity  in  the  middle  for  those  below:  Fourth; 
highly  educated  jieople  have  lower  uriemploymeht  arid  higher  iricbrrieia.  Lastly,  the 
demographics  are  right  arid  there  is  excess  capacity  iri  higher  educatidri. 

STATEMENT  OF  MARCUS  ALES^S,  DEPARTM^  OF 
ECONOMICS,  NORTHWESTERN  UNIVERSITY 

^  Mr:  Alexis:  Thank  you:  I  want  to  address  a  segment  of  the 
market  which  has  more  or  less  fceh  ignored  in  much  of  the  discus- 
sion of  afTirmative  action.  I  was  happy  to  hear  some  attention  paid 
to  it  by  the  questioning  of  the  previous  witness,  that  is  the  entire 
area  of  the  professions,  the  highly  educated  and  the  highly  skilled 
workers. 

A  ^ea t  dea  1  of  t h e  a ttack^n  affirmative  action  a nd  none  df^  the 
emotionalism  has  really  come  about  because  of  the  enrollment 
pressures  iri  some  .of  the  professional  schcfc  which  are  thje  gate^ 
ways'  to  high-paying  professions,  particularly-law  and  medicine: 

Iri  two  cases  that  aroused  eiribtibhs,  the  DeFuhis  and  Bakke 
cases,  dealt  largely,  if  not  exclusively,  with  the  questions  that  were 
raised  this  morning,  questions  of  merit,  qualifieatibhs  "reversei  dis- 
crimination/'       

These  issues  arise  because  the  number  of  positions  available  in 
these  schcKjls  is_limited  and  as  the  number  of  individuals^  who  seek 
to  enter  those  professions  is  quite  large  relative  to  the  number  of 
seats  available  for  first-year  students.  Those  professio^^  fdre^' 
closed  to  anyone  who  does  not  have  the  proper  accreditation. 

I  have  been  a  university  prpfessbr  for  25  years.  I  must^sa^^ 
of  my  students  vmo  get  into  distinguished  medical  and  law  schools 
sometimes  befudale  me.  I  don't  kiidw  what  the  admiss^hs  commit^ 
tee  had  in  mind.  Some  of  those  that  should  be  window/w^he?^  end 
up  in  the  Ivy  League  professional  schools  and  some  df  thdse  that  I 
think  are  brilliari^^    / 

To  say  that  graduate  admissions  is  an  art  rather  than  a  science 
%}|  tb_put_it_  mildly.  Bu^^  one  of  these 

institutions  if  one  is  to  realize  this  ambition.  / 

TM'^unfortunate  truth  is  that  there  are  ma^^ 
people  who  are  "qualified"  than  there  are  spote.  In  the  seventies, 
by_  any  standard  ydu  wary;ed  tp_usej  by^^^^^ 

grade  scores,  by  their  admission  test  scores,"^  whatever  you  have  to ^ 
use.  the  students  in  197_0^_w^^^  better' 
than  the  students  20  yeai^^ago  who  were  heing  accepted. 

Sd  that  in  fact  what  the  prdfessid^^ 
rejecting  very,  Veiy  good  students:  I^am  told  by  experts  in' medical 
educatidn  that  twd-thirds_  df  the  ziapplicants  to  medical  _scboqls 
would  have  no  difficulty  completing  the  course  of  study.  They  can 
dver-adEtiissibn  to  one-third  sd  in^fact  they  are  r^'ecting  half  of  the 
qualified  students  knowingly  because  they  don't  have  any  place  for 
them.        '  /  

One  way  of  dealing  with  this  question  of  scarcity  and  short^^e^on 
the  part  of  the  professional  schddls  is  td  make  it  easy  for  them- 
selves. It  may  come  as  a  big^  surprise  to  you  that  proffessors,- like 
other  people,  are  lazy  and  what  we  like  to  do  is  to  find  an  admis- 
sions procedure  that  will  get  Us  a  class  of  the  quality  and  size  we 
want  with  minimum  effort. 
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If  vou  have  large  numbers  bf^ple  knocking  on  the  door  with 
their  fists  full  Of  money  willing  to  pay  and  SQi^^tmes  havmg  thei^ 
wealthy-parent  also  offering  geherbiis  gifts,  it  is  not  hard  to  find  a 
wav  to  decide  who  gets  in.  ,  "  7  ,  *     -j  jj 

One  thing  you  can  do  is  construct  a  little  table  and  add  up^or 
combine  sOmehow  the  grade  point  average  and  some^  Kiore  and  if 
you  want  to  admit  250  j^bple  and'you  know  you  have  a  5Q-percen^ 
rejection  rate  because  these  kids- are  sneaky,  they  applj^  to  ^1^^ 
dSs  so  if  you  want  to  admit  250  you  havelo  admit  500.  You  list 
tS  OU?  snd  get  500  people  send  out  the  offers  to  them  and  just 
like  clock\vork  you  get  250  fultpaying  jnembers^   _  »Hn,itt«1- 

There  is  no  assertion'  that  i  know  of  that  thpse  500  you  admitted 
are  any  better  than  the  500  jrou  rej^ted  nwe^nly  bu^^^^ 
lasy  way,  and  it  has  the  additional  Penod.  of  l^mg  "objective 
that  when  you  get  sued  by: the  aggressive  parents  of  the  unsuccess- 
ful applicant,  you  have  something  to  fall  back  on.  ,  ^ 

You  can  say,  we  took  the  grade  score  average  and  m^ultiplied  by 
200  we  added  to  it  the  admission  test  score  and  wie  took  eveiybo^ 
who  had  a  score  over  1,750.  When  the.  court  looks  at  it.  you  find 
that  is  exactly  what  they  did  and  it  is  an  fasy-^y^.^'^--^^     .y,..  , 

One  of  the  unfortunate  effects  of  a  system  of  that  sort  is  t^at  it 
'followed  to  its  extreme  it  would  greatly  disadvantage  and  contm^^ 
the  underrepresehtation  of  minorities  in  many  of  the  prpfissions. 

That  participation  is  impoftant  for  a  number^of  re^ons  but  o 
of  the  important  reasons  is  that  a  way  of  solving  the  prpbLem  of 
the  lowest  paid,  least  skilled  minority  employees  ^  by  raising  the 
Qpportunitils  for  them  to  fill  jobs  higher  up  in  the  occupational 

**i?th?St'ter  educated  min^ies  do  hot  have  an  opportunity  to 
fill  those  higher  level  jobs,  dfey  wiU  cOhtinue^to  put  pressure  ^on 
ow-paid.lbl=skilled  jobs  and  the  effects  are  thaT;  it  increases  the„ 
pre^ures  there  and  reduces  both  compensation  and  increases  the 

""so'thS'cQntra^n'^to  a  good  deal  bf  what  is  sajd^  while  the  proT?- 
lems  bf  the  Ibwest  paid,  most  unemployed  workers  i|  most  critical, 
attention  ought  to  be  focused  throughout  the^cupatioi^^ 
tion  bh  skilled  occupations,  focused  on  the  professions,  ^cav^e  it  is 
by  giving  mobility  to  sbme  wbrkers  that  we  create  opportunities  for 
the  underclass  to  move  up  in  the  occupational  distribution.^^     ,  , 

i  would  like  to  say  a  wbrd  abbut  the  question  of  reverse  discnmi- 
riatiOh  and  also  about  the  goals  and  tixnetabl^-    .      _  =„„,j 

1  think  a  good  deal  has  been  said  about  it  but  just  for  the  record 
to  point  out  that  goals  and  timetables  db  hbt:necessanly  imply  a 
fixed  quota  which  is  in  sbme  way  inflexible.^  ^    ■ 

It  need  not  and  It  does  not^  and  what  it  does  it  seems, to  me— 
there  may  be  a  rebuttaf  presumption,  a  lovely  WPrd  I  picked  uj5 
when  I  was  a  Gommissioner  at  the  Interstate , Commerce  Gommis- 
sion,  which  is  used  by  lawyers  often  and  it  is  ih  administrative 
practice  and  contained-ih  sbme  legislation.  -  _  r-„„^™ 

^  For  instance,  in  the  .  Staggers  Act  v,iuch  t^  ,  C<m|i^^ 

passed  just  last  year,  there  is  a  trigger  at  which  certain__&eight 
rates  then  become  suspect  and  whein  they.  Crash  through  thsrtbar- 
rier  there  is  a  presumption  that  the  rates  become  unreasonable 
^nd  therefore,  become  illegal.  But  that  those  railroads  who  can 
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justify  the  relatidhsHip  of  rates  to  cost  car^  so 
that  while  the  presumption  is  that  the  ~rate  is  "unreasonablerit  is 

rebuttable.  .       _   _^  

It  seems  what  we  are  saying  in  the  case  of^some  employment 
situations  is  when  you  know  the  characteristics  of 
know  what  the  labor  pool  is  like,  and  J2PilJseB^hat-tfaer^s-a^^ 
disparity  between  what  one  would  expect  and\wha_t  bne_se_es,_then 
you  will  say  that  there  is  reason  to  believe  that  this  situation  could 
not  develop  unless  there  was  some  systematic  process  going  oh 
which  prevented  minorities  arid  women  from  being  represented  in 
:  larger  number. 

That,  it  seems  to  me,  is  a  very  r^  to  take. 

I  would  like  to  conclude  with  some  illustrations  from  sports.  I  • 
appreciate  Dr.  Anderson  refemng  to  the  cabcgose^an^^  engine 
and  since  I  spent  some  time  at  the  Interstate  Gommerce  Commis- 
sion it  makes  me  feel  a  little  more  at  home.  It  is  my  testimony 
since  I  left  the  Commission.  _  ^  _ 

But  in  the  area  of  sports  very  few  people  remeinber  that  the 
National  Basketball  Association,  which  now  "suffere"  from  the 
problem  of  being  too  black  a  sport,  did  hot  have  a  single  black 
basketball  player  until  195d.when  George  Sweetwater  Clifton  was 
taken  on.by  the  New  York  Yanks.  ^ 

There  is  a  sport  iii  which  having  grown  up  in  New  York  where 
every  kid  is  born  with  a  basketball,  the  question  never  was  a 
question  of  talent  and  the  opportunities  Uhfql^^^^ 
economists  would  call  the  supply  side  response— it  is  a  different 
supply  side  than  the  one  tliis  admihistj^^^^  ^^^^^""biit  the 
surge  of  talent  when  t^pportunity  presents  itself  is  clearly  evident 
in  a  humber  of  areas.       ^ 

I  have  tried  in  my  written  comments  to  suggest  to  you  what  has 
happenedJeven  in  higher  educatiph..  As  bpportuhitips  have  rnqyed 
away  from  traditional  fields  for  blacks,  away  from  public  school 
teaching,  social  wbrk,  the  clergy,  the  chahges  ih  cpurses  pf^s 
of  black  studerits  which  I  look  at  particularly,  has  been  tremendous 
and  overnight.  _      _  __  __  __  _ 

Now  we  find  in  many,  predominantly  black  school^^jiist  as  we 
find  on  white  cam^>uses,  that  the  No.  1  interest  of  these  students  is 
in  ecohbihics  and  m  business  administration  which  was  not  true  a 
decade  ago  when  fields  like  education  and  social  work  ddmihated, 

SpL these  opportunities  that  are  there  j^o  have  a  significant  effect 
on  the  employment  aspirations  of  thes^  Jyouhg  people  and  hayihg  a 
public  law  there  does  also  mediate  an,d  in  some  ways  influence  the 
attitudes  or  positions  of  corporate  decisionmakers,  that  it  very  well 
might  be  taken  as  a  signal  that  the  Cdhgress  does^  not  believe  that 
any  attention  should  be,  paid  to  the  plight  of  mihbrities  if  sighifi- 
caht  watering  dbwn  of  the  laws  that  deal  with  protection  of  minor- 
ities' in  employment  and  affirmative  action  are  permitted  tb  go 
through. 

Thank  you.       _  _  __ 

__Mr-  Hawkins^  May  I  first  express  my  personal  appreciation  tp 
both  Dr.  Anderson  and  Dr.  Alexis  for  their  respbhdihg  to__the 
invitation  to  appear  before  this  committee  and  also  to  pay  a  tribute 
to  their  contribution  over  a  period  of  many  years,  as  a  matter  bf 
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fact,  several  decades,  to  the  advancement  of  economic -thought  in 

this  country.  -   — —  T"^ — 

-  i  would  like  to  assure  them  they  were  invited  not  as  a  reaction  to 
the_  statements  of  another  economist,- Mr^  Thomas  Sdwell  of  Stan- 
ford, wliom  I  do  not  know,  but  I  am  delighted  to  know  their  views 
are  somewhat  different  from  his. 

*  I  recall  it  has  not  been  very  long  ago  that  Stanford  University 
did  not  have  a  single  black  on  its  faculty  arid  it  was  very  difficult  i 
recall  the  first  black  student  who  went  to  Stanford  because , he 
hsippefied  not  to  be  black  in  _c^  through  a 

subterfuge.  So  at  least  through  the  great 'struggle  in  the  field  of 
civil  rig:hts,  we  now  have  an  ^  outspoken^  even 
though  he  may  differ  with  us  ^  a  result  of  this  struggle. 

i  would  like  to  address,  however,  a  5y?stipri  or  two  to  eitlier^dn 
of  jrqu  or  to  the  two  of  you  in  terms  of  the.  present  light  of 
minorities  and  women  in  reference  to  the  use  of  such  weapons  as 

afllrmatiye  action  auid  systematic  discrimination,        -   .  _  . 

-t'he  best  way.  to  state  it,  I  guess,  is  in  tenuis  of  my  underatand^ing 
of  lack  of  lal^r  Jnarket  participation  of  black  males  in  the  active 
years  between  25  and  54.  I  think  Dr.  Alexis  referred  to  the  occupa- 
tional distribution  of  blacks  in  the  labor  market.  . 

It  would  seem  that  miich  has  been  ,  lost  in^  the  decade  of  the 
seventies  by  mihoriUes  J^id^.by.Sroi^^ 

discrimiilation  and  despite  gains  made  in  a  few  instances  in  the 
higher  brackets,  the  vast  mEyprity^bf  W  in  the  seven-, 

ties  what  primarily  had  been  gained  in  the  sixties. 

Several  of  tKe  means  of  reversing  this  it  wpuLd  peeni  to  me  would 
be  the  ability  to  Use  systematic  discrimination  in  jaddressing  the 
problem.  I'lie  mere  absences  in  yaripus  fields  pf  _ a  substontia^ 
number  of  blacks  or  women  is  certainly  a  great  indication  of  past 
discrimination.  ^      

Assuming  that  the  proposed  changes  suggested  by  the  adminis- 
tration that  we  cannot  address  these  problems  except  on  ai>  indi- 
vidual basis  jiepend^  single  inddyiduars  being  complainants 
and  being  able^>  financially  and  otherwise  to  come  forth  and  to 
prove  discriminatipn  rather  than  being  able  to  tackle  the^  inadr 
equate  participation  of  biack  males  for  whatever  reasons— and  J 
won't  get  into  that  this  m_prninj:--in  fields  other  than  basic 
industries  but  not  in  professional  positions,  not  as  managers,  and 
so  forth,  if  discrimination  as  such  and  if  affirmative  action  as  such 
are  both  weakened .  will  the  downward  trend  that  wfe  now  _see 
developing  continue- anld  are  b  an  underclass- of  ^ 
blacks  ^nd  women  that  will  be  irreversible  perhaps  during  a  full 
decade?  ^  ;  -  '  ; 

Mrv  Alexis:  fcet  me  respond.  .  , 

Mr.  Hawkins.  What  are  the  alternatives  if  we  don't  hav^  affirm-  / 
ativ^  action?  What  is  left?    ; 

Mr.  Aiixis.  YpA  have^Mlted^a  really,  in  the  question.  ' 

L^t  me  try  to  give  you  some  pieces. 

During  the  Myenties,  I  think  we  have  to  be  v^ry  careful  when  we 
say  progress  was  lost.  In  a  sense  atll  work  is  lost  in  the  seventies 
because  of  the  sluggish  level  of  the  economy  so  ;.thC5  potential  for 
growth  arid  advantement  that  was  lost  is  lost  forever  because  those 
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exp^rierices  were  hdt  gaihecl,  those  jobs  were^4Qt-filled,  those  prod- 
^^ucts'wlefe  not~pro^  "  :  _ 

The  second  question  has  tcTdo  with  the  issue  of  where  one  places 
the  burden.  It  is  actually  an  bid  administrative  law  gimmick,  to 
.  shift  this  enforcement  burden  frbin  one  party  to  another.  Where 
you  place  the  burden  greatly  afTects  the  butcbmev_ThMAS_^^^^ 
lawyers  are  very  concerned:  about  where  the  burden  is:  What  these 
changes  will  do  very  clearly  is  to  shift  the  burden  to  those  lea^^ 
able  to  bear  it  th^  discriminated  against  employees  and  also  extend 

the  time  of  adjudication..  

'  If  there  is  a  real  concern  about  the  equity  and  the  administra- 
tion of  present  law  then  that  question  bu^ht  to  b^  addressed  diiw^ 
ly  rather  than  redressing  this  whole  balance  that  ex|sts  in  current 
legislation  and  in  current  rules.      _  ^^    

Even  some  of  those  who  complain  about  the  onerous  burdens 
employers  face  say_they  wbuldh't. want  tb^p_ani^blinj^.^p_ups^^^ 
VII  employment,  Executive  prder  1x246,  contract  compliance.  At 
least  that  is  sbnie  bf  theix  rhe^^^   j   L  1 

But  I  would  Job  very  suspicious  about  efforts  which  would  shift 
that  balance  bf  burden  ia  a  _sen^^^^  to 
individual  employees  having  ±0  make  their  own  case; 

Then  ybu  _raise_  the  questibh  about  systema^^^^  bp- 
posed  to-these  individual  ones,  it  is  clear  to  ffie  where  there  is  a 
g:eneral  finding:— and  I^thihk  in  the  case  bf  ihiribrities  that  firidirig 
has  been  reached.  —     j-  '_  \  - 

Eveh_  critics  bf  affirmative  acyb 
there  is  this  legacy  Mn^Hooka?  talked  about  of  discriminatory  prac- 
tices in  yaribus  sectors  bf  American  life. 

The  question  then  is  how  to  offset  that  legacy  and  move  quickly 
toward  ia  j}bsitibri  w^  bppbrtuhities  facing  miribrity  and  ma- 

jority people  will  be  equal. 

__The  affirmative  action  changes  that  are  being  recommended  cer- 
tainly woSd  set  ^lat  back.^  It  wUl  not  advance^that  process  at  alL 
Two  _thihgs_that^^ve  hbthihg  to  db  with  legislation  that  would 
advance  it  greatly  would  be  a  healthy,  vigbrbus  growing  ecohbmy, 
and  as  the  previbus"  witness  said,  even  Wall  Street  is  not_excited 
afeout  the  performance  of  this  economy  and  its  forecasts  for  the 
'   future  is  hot  bright  either. 

Perhaps  initiatives  coming  froni^  the  Congress  which  wbu^^ 
away  some  bf  the  defects  that  are  forecast  would  certainly  be  a 

step  in  the  right  direction.  _i  ^  1   _ 

'  That  is  important  for  another  reason.  It  is  not  only  because  of 
the  caboose  stdry  that  l^r.  Andere^^  in  P^cibds  bf 

high  employment  and  generally  rising  wages,  ^ the  electorate  is 
much  _  more  _  cbmpasjibnate  an^^  'I^erbus  and  its  willinghess  -  to 
undertake  and  to  support  equity^measures  is  much  greater. 

 ^If  ybu  lob^at  the  peribd  of  AmeBicaii  economic  history  when-  the 

progress  of  minorities  has  been  greatest,  it  has_  been  great^t.i^^ 
periods  bf  great  ecbribmic  upswing*^.  It  is  not  just  that  we  jnove  fast 
with  the  train  but' in  effect  they^have  in_^_sense_mpve^  forward. 
Their  relative  positionj  as  well  as  their  absolute  position,  has  im- 
proved.      _   ' _!___.  

I  think  the  economic  and  political  climate  is  somewhat  at  issue 
'  here  and  the  really  sluggish  s^te  bf  the  ecbnbmy — many  white. 
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_  workers  are  badly  hurt  now,  too,  and  they  are  iooking  arouna  Lo 
find  k  victim;  a  causerand  they  are  being  told  if  these_  mind^^ 
and  woinen_  didn't  have  this  advantage,  their  chances  would  be  ' 

better.  .    

:   The  truth  is  their  cMncesjvouW  any  better  or  not  enough 

better  to  make  a  difference  in  their  lives.  _  i  _  -  __ 

This  appears  in  this  period  to  be  an  additiolial  hmderance  or 
friction  in  tile  market.  _       ^    xi: 

'i  would  argiie  that  it  is  hot  because  in  mjto  these 
workers  are  riot  what  economists  call  close  suits  in  any  case. 

Mr. .Hawkins.  Using  the  illustration  that ^^^^^  bf  the  train 
with  the_calx>bse  being  attach  would  yoy^  say  that  it  is  appropri- 
ate to  use  this  in  terms  of  what  did  happen  tb  blactes  durm^  the 
seventies  in  which  the  relative  income  dropped  from  roughly  60  to 
57,  as  I  recall,  of  the  whites,  that  the  caboose— you  would  assume 
the  train  moAdng  *  forward  ^du  would  assume  the  caboose  would 
meati  in  a  relative,  position  with  the  engine  >ut  it  appears  the 
caboose  has  broken  iTOse  J^^  wheels— — 

Mr.  Alexis.  It  i&on  a  very  elastic  dhain.  _  , 

Mr.  Hawkins.  So  that  the  possible  use,  then,  of  Inacroeconomic 
'{wlicies  attacks  the  proposal  we  have  and  monetary  policies  with 
the  elimination  of  structuraL  Pjogi^^ 

action  _as  well  as  jdbs  programs,  training  programs  and  so  forth^ 
•  just  simply  means  the  caboose  is.  not  gpjiig  to  c^^ 
train  even  if  it  begins  to  move  fbrward,  there  will  J)e  . some  forward 
movement  among  blacks  but  blacks  will  still  be  relatively  left/ 

b€jhind._    '_         ,  ^_       :*  _  ^        ,  / 

Mr.  Anderson.  This  is  the  point  that  I  was  tiymg  to  mak^ 
about  that,  arid  that  isjd  say  that  pne  cannot  simply  depend  upon 
these  salubrious  economic  forces  working  through  thejecdridmy^ 
'  large  to  improve  the  ppsition  and  other  .minorities.  The 

ecdridiriy  doesri't  operate  like  that.  -  ;    '  _    ^  

During  the  seventies,  if  I  am_ridt  mistaken,  there  were  created 
more  than  20  million  new  jobs- in  the  Americari  ecpriom3K_The 
American  economy's  capacity  to  produce  new  jobs  was,  if  anything, 
th^  wonder  of  the  Westem*world.  The  British  were  envious  bf  the 

American  ability  to  create jo^s.   ,  » ,    ,  t   

If  you  look  at  the  unemployment  rate  among  blacks  I  believe  you 
;    will  find  in  1980=  the  unemploymerit  rate  wag  higher  than  it  w^  m 
1970  so  despite  all  the  new  johxreation,  thq  black  community,  as  a 
\-   whole  was  relatively  worse  off"  as  rrieasured  by  the  degree  of  its 

 There  is  anoth*^r  Tptp>pst.ing  p^rf.  Qf  that  experience.  If  yimJook 

at  what  happened  during  the  1974-75  recession  which  at  that  tu^e 
was  the  worst  recessiori.  this  country  had  experienced  since  the 
thirties,  there  wa&a  more  rapid  rise  in  unernployment  than  among 
whites,  that  is-  to'say,  the  black  uri^  rate  went  up  very 

^  rapidly  arid  it  reached  a  very  high  rate.     _  ^   '        >^  -r  - 

We  had  a  little  blip  in  197_6^iri  the  latter  part,  when  Mr.  Garter 
came  iri  with  his 'ecoiiomic  stimulus  program, 'it  started  to  rh^^ 
pace.  But  the  interesting  thiri^_was  black  unemployment ^neyer 
I    really  recovered  froni  the-loss_that  occurred  during  the  1974^75 


recession. 
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Black  unernplbyment  among  youth  never  recovered  and  today  it 


— — is-ctoser-to  50-pefcent  than  it  has  ever-beenr 

What  this  suggests  is  that  there  are  some  very  strbng  undertows,, 
structural  elements  in  the  economy  that  do  hot  seem  today  Jid 
^   respond  as  much  to  change  in  the  overall  posture  of  the  economy 
as  itiight  have  been  the  cas,e  in  ' 

So  I  disagree  with  Marcus  a  little  on  this.  If  you  look  at  the 
fifties  and  fbrti^es  arid  a  S|^ 

blacks  were  moving  along.  Today  that  doesn't  seem  to  happen  to* 
the  same  de^ee  it  did  l>|fo^^^      I.ttuhk  there  is  even_more  reason 
to  have  structural  programs,^  together  with  a  ./macroeconomic 
politcy^and  Lain  no  be  perfectly 

frank  with  yon,  this  economic  policy  is-going  to  work.  - 
^  Take  any  part  of  it— it  may  be  OK  but  wh^en  you  put  it  all 
together  it  is  a  quagmire  of  policy  that- 1  think^will  be  devastating 
to  the  cbunti^y.  The  rate  of  interest  will  remain  high  for  a  year  or 
so^  That  is  for  another  hearing.  ^ 

There  were  some  growths  within  the  black  community  during 
the  seventies^  Blacks  who  were  college  educated,  who  were  able  to 
move  into  professional  and  rhanagerialyjofe:z^didzjea§tPixa|B^^ 
duHng  th(B  seventies.^^I^^  if  one  take^^^  Europe  in^the* 
summer  or  to  the  Garibbean  in  the  >^nter  you  can  hardSy  find  al 
seat  on  the  plane  for  rriidd^  olacks  doing  welLeco^^^ 
But  that  represents  a  small  part  the  black  community  as  a 
whole^          \     _  __    

Further,  in  fin^  response  to  your  question,  there  is  a  group 
within  pur  society  that  made  absolutely  hp  gain  during  the  severi- 
ties and  that  is  the  black,  female-lieadedhousehold  in  which  today, 
Mr.  Chairman,  alrridst  half  of  all  black  children  under  the  age  of  18 
live.  /  ; 

We  have  a  situation  in  which  that  group  is  growing  very  rapidly. 
We  have  a  situation  here  in  which  the  futuije  generations  are  going 
to.  be  severely  jeopardized  because  of  the  high  rate  of  poverty 
among  those  households  arid  I  can  think  of  no  natural  forces  iii  the 
marketplace  that  would  ordinarily  amprbve  the  position  df  the 
black  female Jieaded-hdusehdld^ 

The  economic  recoveiy  program  will  riot  help  them.  Keeping  thQ 
cdhjtraints^h  is  not  Somg  tqhelp  them,  gntt^ 
to  help  them.  One  needs  a  structural  program  aimed  sjoecifically  at 
that  group.   ^    ^  ]_:_.:.     

To  say  the  rising  tide  lifts  all  boats,  what  that  mioses  is  the 
rising  tide  does  nothing  to  help  the  shipwreck  at  the  bottom  of  the 
sea.  That  is  the  part  I  wpnt  tn  Innlf  atr^Who  is  Ipft  h^hMH  wh^n  the 
ecojidrnic  grdwth  mdves  ahead  .and  the  fact  is  a  dispippdrtidriate 
number  of  economically  disadvantaged  blacks  and  other  minorities 
,  simply  dd  ridt  benefit  frdm  the  kind  df  ecdhdmic  grdwth  that  we 
have  promised.  _ 

Mr.  Alexis.  May  .  I  add  sdmethihg.td  that?  ^ 

Mr.  Weiss.  Please. 
^  ^  Mi".  Alexis. -What  has  happened  structurally  lidw  that  the  ques- 
tion has  been  raised,  what  made  the  seventies  different  from  others 
periods  were,  [1]  ah  influx  iri  unprecedented  numbers  of  wdrrien 
-into  the  labor  force;  and  [2]  that  we  have  now  the  first  period 
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xeaily_sinceTthe_ena  of.  Wdril  War  iLwhen  weji^ 

^^f&os£Twf  events  together  create  a  great  deal  of  competition  M 
mkny  of  those  jobs  that  minorities,  particularly  blacks,  would  have, 

■^^if  SoSf  rSS^cts  t&ir  faigife  to  adVance'the  way  Berhie  talks 
about  is  because  they  were  crp\yded  out.  ^  fu«f 

The  other  thing  that  is  reaUy  very  important  to  notice  is  that 
thdsfe  20  million  jobs  that  were  noted,  of  them  very  few  were 
created  in  traditional  industries  suclr  as  manufacturmg,  QQilgru^ 
tipn  and  the  well-paying  industries  for  semiskilled  and  unslalled 

workers  — 
Wheri  the  jobs  are  created  in  low-paying,  Idw^prqductivity  ^serv- 
ices, fast  food  joints,  to  put  it  directly,  and  those  are  not  the  ^nd| 
of  jobs  and  that  is  not  the  kind  of  growth  in^the  economy  that  is 
going  to  offer  much  in  the  Way  of  ecbhdmic  advancement  for  lower 

'"S'n^ofSSy  the  economic  growth  i^r  se  is  important  but  tbejcirid 
of  growth  you  get.  I  agree  fully  with  Dr:  Andera)n  that  there  is 
nothing  in  this  Christmas  tree  gift  bag  that  the  ^ministmtwn  got 
through  Congress  that  assures  poor  and  not  well-off  Pe^>Ple  .w^i 
gain  at  all  frdiS  the  economic  changes  that  were  wrought  in  the 

^^That  ecdnSnic'prOgram  is  one  which  will  enhance  the  opportuni- 
ties and  the. economic  position  possibly^df  the  affluent  and  is  a  real 

thihic  tSs'  was  at  a  ve^-aubstantial  cojt  changing  e^nomic 
incentives  and  rewards.  What  structurally  has  takenjjlace  has^ 
dealt  with  the  kinds  of  problems  in  the  population  this  committee 

'  is  concerned  about.  .  • 

Mr.  AndeesoN.  1  would  like,  to,  make  one  comment  in  the  indrnd- 

ual  case  versus  class  action.    „   .      j      *  >,rfe«4-;«= 

I  would  argue  it  is  more  economically  efficient  and  cost  effective, 
to  pursue  a  class  action  strategy  than  an  individual  strate^.  If  one 
pulu?rthe  individual  strategy -doesn't  there  have  to  be  niore 
investigators,  more  people  from  Washington  and  other  cities  going 
out  checking  every  plant?  ,         ,.       i  iomr 

If  the  enfbrcement  agencies  _can  pursue  a  class  action  strategy 
one  individual  case  can  trigger  a  cofflpany-wide^mvestiga^ 
which  all  members  of  the  affected  class^-  woqldr  benefit  from  the 
remedyand  that  should  be  oh  balance  a  cheaper  way  to  enforce  the 
pS^fain  to  work  through  the  adjudication^  of  individual  griev- 

^^Mr'  Weiss.  A  distinguished  member  of  the  other  body  comment- 
ing on  the  proposed  cutback  on  mine  safety  inspections  suggested 
[a]  unfortunately  there  will  always  be  accidents  in  mines  and, 
'  Pbl  inspections  really  have  little  to  do  with  preventing  accidents, 
that  better  labor  tnanagement  regulations^  are  what  you  nee^.^ 

So  I  suspect  by  analogy  the  argument  they  are  going  to  give  you 
is  vou  don't  really  need  more' investigators  or^more  )a>vyers  pr 
whatever,  what  you  need  is  better  attitudes  and  they  will  be  gener- 
atingJtoSiyietter  attitudes  it  says  here. 
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Mr.  Hawki^^^^           win  £ield  brie  secbrid  I  haw^ 
to  go  do^wn  to-the-malir  to  defend  the  Job  Corps  program  and 
have  to  absent  mys^^^  so.     

I  want  to  jnake  that  explanation 'so  Dr.  Alexis  and  Dr.  Anderson 
will  riot,  feel  they  have  driveri  riie  .away.  I  do  regret  this.  I  wbiild 
like  to  express  my  appreciation  to  both  of  them  and  albo  to  you, 
Mr.  Chairman,  for  filling  iri  today  arid:^I  will  attempt  to  get  back 
just  as  rapidly  as  possible.  j 

Mr.  Weiss.  If  I  may,  ori  the  basis  of  the  economic  analysis  that 
both  of  you  just  gave  with  regard  to  the  people  at  the  bottom  of  the 
sea,  if.  you  will,  take  into  accourit  the  elimination  of  the  CETA 
pirbgram  for  the  most  part  whose  participants  we^re  predominahtly 
those  people  at  the  bottom  of  the  economic  ladder,  the  elimiriatiori 
for  all  practical  purposes  of  the  disregard  in  outside  earnings  for 
those  people  receiving  aid  4;o  dependent  children  benefits,  the  elinii- 
nation  or  reduction  signified  child  care  assistance^  the  cut- 

back^ jn  tuition  assistance  programs  for  many  of  the  single  parent 
family  women  heads  of  hous^hc^^^^  attend  in 

large  nimbers  the  community  colleges  and  other  educational  insti- 
tutibnSj  is_  the  _iss^^^  action  at  all  relevant  or  germane 

to  Jihe  plight  of  those  people:    '  _ 

.Mr.  Aj^DERSON^^^       riie  try  to  answer  that  first  arid  I  aril  sure 
Marc^an^add  to  it: 

I  se^e  affirmative  action  as  a  set  of  prbced ures  design^  to  assure 
that  all  individuals  who  are  qualified  for  specific  available  jobs 
hAve  Jm_egiial_  chance  tb_cbmigte  for_ those  jobs.  15iat  is  the  way:  I 
see  afTirmative  action:  i  don't  see  it  as  a  mechanism  through  which 
individuals  who  arA  u^riqualified  _for jobs  axe  _fprc^  iritb_thbse  jobs  ) 
in  preference  to  individuais^who  are  more  qualified  for  the:  jobs.  ? 

Takirig  into  account  what  Mn  H  iMd .earlier  about  gualifica- 
tions^  i  don't  know  that  I  go  quite  as  far  as  that  with  respect  to 
qualificatioris.^T^^  reasbriably  gbcSl  criteria  by  which 

individuals  can  be  measured. 

_  I  see  firfflriM  a  set  of  ^licies  that  assure  all 

individuals  who  have  qualifications  to  perform  a  job  are  considered 
for  it^      .  ^  . 

For  many  ,  of  the  people  who  are  served  through  CETA,  the 
qualiflcatioris  are  riOt  at  a  level  where  they  can  adequately  compete 
on  a  fair  basis  for  the  available  jobs  so  then  CETA  is  a  way  of 
bririgirig  them  up,  it  is  a  way  of  increasing  their  potential  to  be 
competitive  in  the  labor  market  and  thereby  expahdirig  the  bpjjor-  ^ 
tun^ties^  for  them  to  increase  their  employment  and  reduce  their 
dependency.  ^^  _   _  

So  to  the  extent  one^  is  pnrRlling  mT-yrFfrnnMi        nrf  inn  pnliry.  fin  — 

the  one  hand  arid^ETA  on  the  other  harii  if^bu  theri  elimm^ 
the  CETA  programs  which  contribute  to  the  development  of  em- 
plbyabUity,^bu  the^^  aife  saying  that  those  iridiyiduals  w^ 
ually  Be  left  behind  and.  there  will  be  no  recourse  available  to 
them,  rio  resources  for  theni  to  build  up  their- ability  to  compete  iii. 
the  labor  market  and  the  result  is  that  they  will  fall  farther,  and 
farther  behind.:  ^  -  '     _-      -  _    i      -  _ 

That.  is___the  way_  I_ analyze,  the  relationslup.  between  the_  two_. 

Mr.  Alexis.  There  is  nothing  Dr.  Anderson  says  I  would  disagree 
with.      1  ' 
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Much  of  the  acqui8ilid]rt_of  skills  that  people  have  is  not  gained, 

goinr  to  schoolr-Yourget  generally  sch^ls  readin&  vmtmg^^  a^^ 
so  forth,  and  though  an  eaucatof,  th^re  is  a  great  deal  that  is 
istructurally  wrong  even  \vith  oiir  way  drviewingL things.  -  . 

One  of  the  things  that  struck  me  years  ^o  is  how  little  we  spencl 
Oil  vocational  edupation  in  our  vsecpndan^  schppl^^^ 
spend  forjpreparihg  for  productive  work  young  people  who  are  not 

going  to  college;         '  ,  — ^  ,   ,  .  ' 

^Our  whole,  educational  slant  is  toward  that  25  percent  th^t  is 
going  fa  go  to  college,  and  get  80  percent,  of  the  resources.  Even 
though  I^_a  cbllege  professor  I  thintthat  is  ah  unfair  way  to 
treat  those  who  are  not  going  to  go  to  colleger  . 

Industry:  does  a  tremendous  amdunt  of  training.  One,  thing  that 
affirmative  action  does,  evenjdr_the  jiersdn  who  has  not  acgiured 
skills^if  ydu  want  to  be  a  carpenter  it  is  very  hard  to  learn  td  be  a 
carpenter  by  doing  it,  people  want  to  be  machinists  and,  some  of 
these  are  very  remunerative  occupa^^  _ 
!r  If  you  want  to  operate  the_ big  earth-mdVing  equipment,  1  dont 
khdw  df  a  high  school  that  teaches  you  how  to  do  it.  You  acquire 
that  skill.  '■   ^   .........         ,  ^ 

For  generations  Industry  has  taught  people  or  given  ^them  Xhose 
skills  and  one  of  the  things  that  affirtriative  action  does  for  many  ^ 
mindnties  who  would  otherwise  in  low-paying  joUs^  it  creates  a^ 
upward  pressure  on  empidyers  to  make  those  opporttimties  avmta- 
ble  sdjhat  one  doesn't  dimply  have  the  s.kill  presently  but— they 
are  comparable  to  the  whites  whd  have  thofee  skills.  - 

I  met  a  person  onceT  whoL^vas-aJilm-^einulsifier  cdater  oi^  sdme- 
thing  of  that  kind.  Eptmah_  Kodak  has  machines  that  make  a 
million  feet  of  film  sJay:  There  is  no  place  in ihe_^worid  where  y^^^ 
could  learn  to  coat  film  except  a  plant  like  Eastman  Kodaks. 
Nobody  else  makes  film  that  way.  _  — .    v  it  u 

In  the  econdmy  of  the  sixties  that  company  advertised  througn- 
out— paid  relocation  expenses  and  taught _pedple_sMllsJpecific 
their  plant.  That  ^(^_s  on  characteristically  in  American  industry. 
-  I  think  that  another  way  of  looking  at  the, problem 
age  minority,  w_sdri_is  to  have  the  opportunities  to  Ibe  consider^ 
and  to  be  trseined  for  these  kinds  of  positions  rather  to  have 
them  forecldsei_That  would  be  an  important  advancement. 

The  other  ^oblem  are  the  female-headed:  hdUsehdlds.  To  give 
you  the  magnLtude  of  that  problem,  I  Jooked  at  it  before^  Lg^e 
into  the  Government  Four  out  of_  10— he  talked  about.half  the 
children  in  black  America  are  raised  in  those  households  but  4  out 
of  IG  black  families  is  headed  l)x  a  .        _ _ 

_Jiv-aamtios^wo^hiids-of^ 

account  collectively  between  them  for  maybe  a  third  of  all  black 

^^When  you  16dk_at_.white  poverty  they  account  for  a  minisiule 
amount  of' it,  under  5  percent.  So  I  think  when  one^^^^^^ 
problems  .  ydu_  have  td  Uridei^t^nd  the  structural  and  demographic 
differences  between  the  white  pdpulatiOT  population. 

The  birth  rate  among  blacks  and  hispanics  is  higher  than,  a^o^ 
whites  so  you  are  goin^  td  have  more  children  in  these  households; 
They_are  going  to  be  affiedted  differently  than  you  will  haje  if  you 
are  thinking  about  childless  two-cduple  working  households; 


:  These  prdblems  have  to  be  addressed  by  a  program  specific  to 
those  problems. 

-We7also7ieed-generic:or:systematic~561ut  prbB^ 
lem  of  using,  race  is  a  factor  in  affecting  people's  occupations  and 
their  incomes.  _  _  .  » 

Mr;  Hooks  said  he  had  very  nice  shoes  on.  Mine  are  not  as  nice 
as  his  but  in  my  emplpyed  life  I  have  been  fortunate  to  have  some 
very  good"  positions:  However,  there  is,' no  doubt  in  my  mind  that 
being  black  has  limited  my  bppprtuhities.  There  is  ho  questibh 
about  it:    .  .        -  , 

I  know  many  white,  people  wLhb  areM  have  done 

much  better:  It  wasn't  simplj^  because  they  were  better  looking.  It 
is  a  factor  up  and  dbwh  the  scale.*  '  

Mr:  Weiss:  I  assume  what  we  are  saying  is  that  in  order  to  deal 
'  with^the  problem  in  its_  totality  the  Mfirmativ^e_ad_tibh_prb 
essential^  but  if  you  don't  have  J;he  opportunities  for  people  to  hB 
emplpyed  to  _begih_  wiUij  the  afflm  prpgram  by  .itself 

for  that  sector  of  our  population  is  not  going  to  mean  very  much. 

Mr.  Anderson  I  would  agree  entirely  with  that  cbhstructioh  bf 
the  issue.  V  ,:  <  _ 

j|Sint  that  I  w^ 

tive  action  must  be  seen  as  a  ^^^i  pajt  of  any  effort  to  improve  the 
copditidns  of  oKahces  of  miribrities,  and  possi- 

bly also  women  in  this  society.        \  ,  ' 

'  jme  be  ca^^  with  ybti  and  saj^  ydii  look  at  the  statijtics 
very  carefully — and  I  would  not  want  ray  statement  to  be  misinter- 
prbted--there  is  re  that  majority  gtoiip  women 

have  made  greater  economic  progress  than  minority  groups  during 

the  1970  period.    •   

I  think  that  further  emphasizes  the  point  that  Dr.  Alexis  made, 
that  is,  race  continues  to  be  a  very  important  factor  in  eliminating 
the  opportunities  for  a  substantial  number  of  people  in  this  coun- 
try, i    ^  .    .  ^  "  ' 

But  I  would  say  that  ybu  heed  affirmative  action  policies  and 
practices  and  procedures  arid  regulations  in  order  to  assure  that  - 
the^grbups  that  have  been  excluded  in  the  past,  including  r©ihor- 
ities  and  women,  continue  to  make  the  kind  of  progress  that  they 
have  made  and  make  even  more  progress, 

There  is  Tiothing  in , the  operation  of  the  economy  that  will  pro- 
duct thbse_  kinds  of  gains 

/If  you  have  simply  the^ operation  of  the  economy  without  affirma- 
tive acUpn,_wthputs^^  achieve  ah  irhprbve- 

rent  in  the  Relative  positioii  of  these  groups.  ;  .  ;        ...>  * 

^  the  other  hand,  if  ypu  try  _tb  have  artirrSative  actiph_without 
[tfaez^ecQJiQmy  rnoving  abng~pFOgr^ssiv^ly^nd^at-a-satisfactory  rate,- 
♦ifirst  of  all,  I  am  sure  that  would  ^lidt  be  pi^tjcally  feasible  because 
/what  would  happen  would  be  that  you  woul3^Se4r3yhg'to;redistrib^ 
ute  ^  constantly  shrinldng  pie  and  that  i^  simply  npt  politically 
^feasible  ih_ this  country  bu^^  if  pebple  would- 

'stand  ibr  it,  it  would  not  accoraplisR  the  objective. 
^ _Sp_  I  _see  these^  ty^  _as_  wbrkin^_handrih-hand,_  being  absblutely 
essential,  not  just  aimed  at  the  better  off.  There  are  those  who  say 
affinnat|ve  action  bhl^  h^lps  those  vs^p  would  advance  Anyway. 
That  is  not  true..  Every  time  a  black  or  hispanic  or  otiier  minority 


who  is  qualified  for  a  betted  job  gets  into  that  job.  there  is  another 
place  for  someone  to  come  into  the  job  that.firs£  person  vacated 

So  unless  we  see  affirmative  Taction  as  ppera^^^^  Uie 
line  we  would  be  limiting. the  opportunities  for  mmorrty  and  tor 
women  but  I  think  we  have  to  see  these  two  M  being  essential. 

Certainly  if  we  look  at  what  we  are  likely  to  "have— my  estimate- 
is  the  rate  of  unemployment  will  rise  over  the  next  year,  that  it 
wiU  rise  above  8  iJercent  and  then  begin  to  decline.  ^  ^  ^ 

There  is  all  the  more  reason  in  that  type  of  environment  to  have 
affirmative  action.  In  order  for  businMs  Jlrms  to  continue  to  be 
sensitive  to  finding  those  ways  voluntarily,  in  most  c^es  to  try  to 
cushion  the  blow  on  these  protected  srbijps  who  in,  the^t  have 
been  denied  b£pbrtunities— if  you  Simply  drop  the  affirmative 
action.^  suspect  yoxt  will  have  a  situation  even  worse  than  we 
experienced  during  1974-75.  .      „  „       ^,    "   v  iu„ 

Mr  Weiss.  Assume  the"  administration  follows  through  ^on  ihe 
path  that  Mr.  Reynolds  outlined  here  yesterday,  take  the  kind  pt 
company  you  outline  in  your  dissertation  and  in  ^pur  testimony,  do 
they  continue  to  adStere  .tb  their  policies  qr  is  there  a  possibility 
they  will  decide  since"  nobody- else  seems  to  be  doing  it  they  will  not  ^ 
adherfe  to  it  either?   \-^'-  .   .      ,       tu  ' 

Mr  Anderson.  No,  I  think  their  system  is  in  place  I- have  not 
looked  at  A.T.  &  T.  closely,,  although  the  followup  study  was  done 
bv  mv  colleagues  at  the' Wharton  School,  -  7.  

There  is  a  system  in  place  in  the  Bell  System  that  will  continue 
to  select  out  minorities  and^  women ,  for  a  broad  spectrum  of  30b 

°^Sy*ow?  expectation  is  there  will  not  *e .  tbe^relatlve  gainOe- 
tween  1980  and  1985  as  there  were  between  1975  and  im  but  1 
don't  think  that  they  will  go  back  to  the  position  that  I  discovered 

in  1968  and  1969.         .  'c    r    t-  i,   

Mr  Weiss.  Take  somebody  like  Sears,  Roebuck  which  was  in  the 
middie  of  an  investigatioft  and  subject  to  some  orders  on  systematic 
nonaffirmative  action.  Then  the  hew  administration  comes  in  an(J 
says,  don't  worry  about  that,  we  are  going  to  have  to  prove  in  tact ' 
you  discriminated  on  an  indiyidua]  basis.  -  -        _  - 

What  hameris  to  companies  such  as.  Sears  which  have  riot  been 

put  in  the  prpcess?  '    3    „     ,       ,       ,  .,  . 

Mr  ANbERspN.  There  is  no  incentive' for  them  to  put  it  in.  It  is 
very  costly  for  a  major  multiplaht  company  to«put  m  these  Sys- 
tems. It  is- costly.  I  would  not  doubt  that  A.T.  &  T.  paid  an  enor- 
mous amount  to  put  this  system  into  place.  -  _  ^.^^^^^^.^^ 
So  unless  there  is  pressure  generated  by  the  Federal  Government 
6r  other  enforcement  agencies  to  see  that  these  systems  are  put  m 
place,  the  incentives  would  be  not  to  gut  them  in  place.  That  does 
■  not  mean  this  company  is  going  to  discriminate  but  ^simply  they 
would  not  develop  the.  kind  of  systematic  changes  th^t  yrayld  over 
some  period  of  time  lead  to  improvement  in  the  position  of  . these 

•  ^I  "think  it  would  be  very '  harmful,  quite  frankly,  to  _send  out  a 
message  at  this  time  that  the  development  of  thesOinds  of  sys- 
tematk  ordinarily  means  for  Msuring  equal  enyloyment  o^^^^^^ 
nity  is  hd  longer  necessary  .because  there  would  be  a  tendency  to 
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drift  back  into  the  old  ways  and  I  am  not  convinced  simply  recruit- 
ing does  ahythmg.   

Why  is  it  when  it  comes  to  affirmative  action  and  equal  employ- 
ment  we  Jay  ipu  can't  measure  .progress  We 
measure  progress  by  v  numbers  everywhere  else;  Why  don't  we 
measure  |)rbgress  bi  the  hum  -  

The  fact  is  I  Jiappen  to  w-ork  for  an  organization  that  is  in  the 
business  of  making  grants.  They  giye_  away  money ._  My  J§_uccess_  is 
measured  in  part  by  the  aumbers.  When  I  was  at  the  universky"  for 
ID  years,  ^very  year  the  dean  wanted  t6  know  how  many  students 
had  been  in  my  classes  arid  if  the  classes  were  too  small  that  was  a 
bad  mark  against  me.  Maybe  I  wasn't  doing  a  good  job  teaching. 

In  every  aspect  of  American  life  we  measu/e  progress  by  num- 
bers but  when  it  comes  to  assuring  equal  opportunity  that  is  wrong 
and  I  think  that  is  honseris^^  ;    : 

Mr.  Weiss;  Dr.  Alexis,  in  the  same  way  what  do  you  project  as 
happening  as_  far  as  ca^^^  is  cbhcerhed  as- 

suming the  administration  follows  through? 

Mr.  Alexis.  1  think  you  are  gqihg  to  find  a  mixture  depending  on 
what  kind  of  industry;  In  some  high-technology -industries,  for  . 
inytanco,  silicon,  where  the  chips  are  made  inx  California^  that 
technology^  changes  so  rapidly  and  the  skills  are  so  special  that 
they  jnay  not  care  if  people  have  three  heads  and  nine  arms  as 
long  as  they  can  make  a  cdntributiori  and  keep  them  ahead  of  the 
market.  That  is  iniportant.  > 
V  Where  ijitense  ccmip^  exists  yqii  may  not  find  jproblems. 

But  in  those  areas  in  wjiich  there  is  a- lot  of  interchangeable  people 
of  roughly  ectual?^ability  ah    theje  is  some  slack  in  in_ 
-which  therB  is  the  level  of  unemployment  Dr;. Anderson  referred  to'' 
which  is  clearly  within  the  realm  of  possibility— certa^^ 
the  range  of  8  or  9  percent  or  even  1(3  percent  is  jiot  an  unreason- 
able prediction  for  the  next  12  to  18  months  arid  then  a  backiri^  off 
from  it — coupled  together  with  a  signal  froiiv  the  administration 
that  people  can  do  What  they  feel  comfortable  doing  in  terms  of  the 
issue  of  erhpJdymerit  of  disdadvantaged  people,  minorities,  women,  ^ 
and  others.  The  employers  then  Have  no  incentive  to  incur  the 
costs  pf  such*  a  sys^ 

There  may  be  employers  who  feel  they  can  get  a  jump  on  the 
market.  If  eve  doing  itj[  should  do  it  because  I  can 

get  all  this  talent  cheap.  Some  people  may  do  it  out  of  self-interest. 
Bjit  thjre  areAlot  erip^^  of  those  bljie  c^ip^  SiH^^  o^tfit^ 
to  employ  everybody  dnd  not  enough  smart  managers  to  figure 
they  should  capture  the  talent^  early  so^he  net  effect  can- 1^^^^ 
pressure  on  ininorities  should  the  adn^nistration  be  successful. 
_  You  don't  have  to  ^^^^  erhpldyera  are 

discriminators,  that  they  are  evil,  terrible  people.  All  that  is  re- 
quired is  that  tjiey  choose  the  jjath  of  le 

If  i  have  a  plant  and  i  have  2,000  employees  in  the  plant  and' 
they  all_cpm^e_frbm  a  particular^  part  oi^  the  city  of  Chicag  one 
that  happens  to  have  no  black  people  or  hispanics,  and  they  can 
supply  me  with  a  steady  stream  of  their  relatiws-"Wheri^  a^^^ 
opens  tbey  tell  a  cousin,  and  that  person  is  a  reasonably  good 
worker,  and  I  look  at  the  incpriie  statements  every  week  and  I  am 


making  rridney.  I  wouldn't  care  if  they  had  chimpanzees  dUt  there 

"^^h^t^  the  mentality  of  much  of  management  They  dori^  c^^^^^^ 
who  produces  as  long  as  they.plrdduce  at  a  cost  that  makes  money 
for  them.  But  they  will  not_ interrupt  a  selection  process,  which 
systematically  excludes  sc5me  _^^j)rMrs  be^^^^^^^^  ^  care. 

There  is  nd  profit  td  them  in  changing  the  selection  system..^^ - 

Affirmative  action  is  important  in  thdse  instances  of  indifference 
as  well  as  of  thdse  where  there  is  active  venal  kinds  of  discrimina- 

^^TWarit  to  makejt  clear  that  I  think  you  need  it  for  the  people 
who  are  not  discriminators  too. 

Mr.  Weiss.  Thank  ydu.  ^  ' 

Mr.  Washington: 

Mr.  Washington.. Thank  ydu.  -   ,  t     •  j 

Dr  Anderson,  first  i  regret  I  was  called  .away  and  ;  missed  your ' 
original  presentation  but  I  have  tried  to  read  it:  I  welcome  both  of 

^^Qn  pages  5  and  6,  Dr.  Anderson,  I  think  you  very  effectively 
answer  some  of  the  false  criticisms  of  affirmative  actipji  pe<3)le 
-who  claim  affirmative  action  is  designed  fdr  elitist  groups  and  it 
does  not  help  the  masses.  -  ^     -         -    -    _  - 

In  light  of  th^  fact  that  you  separate  the  two,  that  affirmative 
action  is  desired  td  help  those  who  need  training,  such  programs 
as  CETA  could  probably  ac(K)mplish  that,  it_is^y  Understanding 
next  year  we  will  be  rewriting  the  CETA  program:  ^ 

What  would  be  your  recommendation  as  to  a  linkage  be^ 
affirmative  action  and  these  various  federally  funded  training  pro- 
rams*^  —        -   _     .  _  _          

Mr.  Anderson.  One  of  th§  things  about  CETA  in:  the  paat  Jaas 
been  the  relatively  low  rate  of  takeup  among  employers  of  OJT 
despite  the  fact  that  most  people- in  this  labdr  market  learn  ^their 
jobs  dh  thejdb.  „        «      -       ,    rit   -  - 

_-I  jvould  like  to  relate  three  things.  First  df  all,  much  of  the  cut  m 
CETA,  as  I  understand  it,  came  in  the  public  service  emplpyment* 
segment  although  CETA  has  been  cut  in  half.  That  leaves  t^^^^ 
ejnployable  develdpmerit  activities,  skills,  training,  perhaps  som^  ot 
the  other  activities,  but  the  major  emphasis  seems  to  be  on  the 
private  sector,  that  is  td  say,  that  everything  i  have  heard  suggests 
that  a  major  effort  will  be  made  to  increase  the  private  sectors 
role  in  CETA  or  whatever  comes  after  CETA.  V      "  7 

This  would  be  a  golden  opportunity  tb  lihk  Up  employment  and 
training  activities  with  affirmative  action^  because  if  the  private 
sector's  role  is  going  to  be  expanded,  I  assume  what  that  mrai^ 
that  the  private  sectdr  would  be  making  more  jobs  available  to 
economically  disadvantaged  people.  -   .   - 

If  it  doesn't  mean  that  then  I  don't  understand  what  is  meant 
expanding. the  role  df  the^ private  sectdr. Jf_it  ddes  me^n  what  t 
have  suggested  then  it  mt  be  all  the  more  important  that.  iji 
expanding  job  opportunitiesVor  the  economically  disadvantaged, 
-that  be  done  within  the  context  of  goals  and  timetables  aimed  at 
including  minorities  and  women  across  the  brdadest  range  of  occu- 
pations being  made  available. 
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There  is  anothe^^^  and  that  is  that  GETA 

programs  shoaid  be  opera^ted  with  a  fair  amouiit  of  affirmative 
^ctlon  arid  in  man^  not.  If  you  look  ^t  some 

employment  and  training  programs  under  CETA,  you  will  Firid  a 
relatively  limited  particij^^ 

You  will  find  in  some  areas  a  limited  participation  of  miridrities 
although  iri.  the  youth  programs  I  believe  about  50  percent  of  all 
participants  wei^  black^youth  "^ 

That  was  largely  the  result  of  the  targeting  requirements  im- 
posed in  1978. 

But  I  think  if  we  are  riipvirig  toward  a  set  of  programs  or  policies 
for  employment  and  training,  call  it  what  you  will,  CETA  or  post- 
CETA,  that  could  very  cdriveriiently  be  linked  with  affirmative 
action  goals  so  that  the  firms  WQuld^be-able-te-aGhieve  their  affirm- 
atjye  action  objectives  while  at  the  same  time  expanding  opportuni- 
ties for  the  eqondmicall}'' disadvantaged. 

Mr:  Washington.  Would  you  assuriie  then  that  the  various  in- 
dustries would  provide  the  range  of  skills  to  be  taught  for  these 
Federal-funded  programs? 

_^Mr.  Anderson.  My  realistic  expectation  is  that  to  the  extent  that 
employers  ,open„up_inore  jobs  for  the  ecdrioriiically  disadvantaged,* 
they  will  not  be  among  the  better  jobs  in  the  firm;  i  have  in  mind 
the  ^experience  under  the  NAB  jdbs  pfdgrarii  back  in  the  late 
sixties,  early  seventies.     *      ^  '  . 

i  would  hope  that  the  broaderiirig  df  eriiployriierit  opportunities  in 
the  private  sector  would  not  be  disproportionately  concentrated  in 
the  lower ^ level  deadend,  make-wdrk  kirids ^df  jdbs  in  industry. 

That  is  interesting, b€^  public  service  emplo5mient  is  said  to 
be  make-work  as  if  to  suggest  also 'td  riiake  wdrk  in  the  private 
sector.  I  have^  n^  anyone  ,  in  the  private  sector  say  it 

publicly  but  there  are  many  make-work  jdbs  in  the  private  sector 
as  welL   .  

Given  the  characteristics  of  the  groups  th^t  are  served  by 
CETA—arid  I  have  tp_  be  honest  with  you  the  typical  GETA  partici- 
pant is  not  a  high  school  gisduate,  has  limited  wdrk  experience, 
has  liriiited  basic  educatioM^  will  be  relative- 

ly few  jobs  in  most  technologically  oriented  companies  iri  which  a 
person  with  thdse  kinds  of  gualifi^^  be  hired  and 

trained.  I  think  what  you  are  likely  to^  get .  is  a  broaderiirig  df 
opporturiities  at  the  ent^^  firm  committing  itself, 

hopefully,  to  a  longer  period  of  orientation  and  adjustmerit  of  the 
employee  On  the  jdB  hdpefully  with  some  cooperation,  from  cdmmu- 
njty-based  organizations  arid  others  to  help  acclimate  that  pe^ori 

to  the  private  sector  empldyriierit.      _      _    _   '   ■ 

It  will  not  be  easy  but  I  don't  think  any  rewriting  of  GETA  is 
likely  to  result  in  a  significant  iricreaise  iri  GETA-  eligible  members 
Jabdr  force  in  th    Silicon  Valley  kinds  of  jobs  Professor 
Alexis  mentioned  before:  _ 

Ji^ve  rieyer  seen  e^^  b_f_  that  happening  throughout  the 

manpower  period,  and  i  have  been  studying  maripdwer  prdgrariis 
for  the  past  15  years.  I  ddri't  want  td  be  over<)ptimistic  about  what 
might  happen.  . 

The  other  point  I  would  riiake  is  that  a  dLspnoj^qrtipnate  number 
of  the  jobs  created  in  the  seventies  were  in  the  services  industry 
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Hnrf  there  are  more  opportunities  likely  to  be  created 'in  those 
fnaustrSI  o^er  the  ne^t  5  or  10  years  than  in  the  manufacturing 

efflDlovment  in  the  services  industry;  We  knoy^  that  the  structure 
x?^o^Hn^^^PMt  tliere  tends  to  be  different.  The  opportunities  for 
SSii  are  vlraiffe"?^^  what  they  are  in  the  manjrfac- 
S?^Sr  But  it  very  well  may  be  that  there  wdl  be  more  jpb| 
cSd  CETA:elMm.P«rsons^^^^ 

result  of  linking  affirmative  action  with^post-CETA  .han  in  the 
manufacturingLandotherdurablegoodsir^^^^^  ^ 

Mr  Washington.  Would  you  wish  to  comment,  flar.^Aiexib. 

Mr'  AlexTs  Yes  I  would  that  the  gro^  U  likely  to^contmue 
in^he  s^^^fce  fndustries..  It  is  interesting  that  while  America  s 
traae  bafance  h^  reflected  these  deficits  and  while  employment  as 
I  oerSage  of -total  .employment  has  been^  decreasing:  m  the 
uS  Sis,  the  consumption  of  manufactured  goods  hasn  t 
filleri  relative  to  the  incomes  of  Americans. 

wLt  we  ar^  doing  is  buying  them  friam,  byereeas.  So  to  some 
exteht  whi  we  are  doing  is  ^exporting  the  kinds  of  jobs  ^.^^  to 
fia^^availabll  which  people  could  aspire  to  who  were  intelligent,^ 

teSatiSn  to  further  automate  those  jobs,  to  subdivide  them  and 
to  n?ake  theS.  hive  less  opportunity  for  growth  unless  one  is  talk- 

'"iSeTorTSu"?.  talking  about  a  jumP^fr^m  a  cj^s  fin^^^^ 
uJs  who  are  ?eally  very  similar  in  terms  of  low  level  skills  and  few 
job  opportunities  to  some  supervisory ^pup.  ^  -  ^ 
What  we  are  also  seeing  in  the  service  indust^  in  things  iiKe 
fast  foodrthos^  jobs  are  also  being  fu^rther  satisfied: and  there^^^^ 
i?ih  of  a  part-time  market.  Interestingly,  a  lot  £  the  ^ale 
emSoyment  is  in  part-time  jobs  some  of  the  occupation^^^^ 
r&g  on  these  workers  in  some  cases^because  firms  find  that  by 
not  hirinS  people  themselves  they  can-  escape  some  of  the  prpyi- 
s^ns  S  fedS  law  if  fhey  hire  the  service  for  trash  removal,  and 

'°?lrt"is  a  managerial  decision  about  supervision  and_spme  of  it  is 
an  attempt  to  minimize  the  kinds  ofcoste.  . 
That  sector  does  hot  seem  to  me,  to  hold  great  promise  ivr 

Sflrid  is  becoming  more  op^n  in  terms^  of  competirg 

^"inlealS  with  the  problems  of  the  poor.  the  underclassed  it.is 
not  to  lSl5or  a  magic^cure  a  mgl^^rp^^  fcfve  our  P  ol^ 
the  quick  fix.  We  like  to  find  something  that  will  solve  our  proo- 
lems  all  at  once. 
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_  T^^r®  is  a  ;m  supply  side  ecphdmics,^  mbhet^^  moral 
majority,  whatever.  So  we  look  for  these  single  strategies  and  we 
gamble  heavily  on  therri.  If  they  don't  work  we  swing  with  some- 
thing else.  : 

I  think  the  problems  we  are  talking  abput  feally;  need  an  arsenal 
^of  many  weapons  to,  attack.  We  have  to  see  whether  the  same 
medicine  that  MU  s^c^^  _in_  treating  the  prdblems  of  the 
female-headed  household  are  going  to  be  useful  for  the  non-English 
speaking^  imrri^^  who  does  not 

acquire  a  good  formaj  education,  and  these,  may  be  subsectore 
which  may  hav^^^  somewhat  differently  in-order  to 

reduce  acceptable  results.  ^ 

J  would  like  to  say  one  thing  abpU  schck)l  graduate.  I 

am  not  as  expert  in  this  field  as  Dr.  Anderson.  When  you  talk  to 
erripjoyere  a  the  ones  I  have  talked 

to  don *t  believe  it  means  a  better  worker  in  ±he  sense  of  being  able 
tp_dp:  a  better  ipb^JThey  Ito  it  as  evidence  of  discipline  that 
somebody  can  complete  sornething,  that  someone  has  learned  to  be 
^ble  to  get  to  school  enough  da^s  a  y^ar  to  get  through  and  has  not 
gotten  into  so  much  trouble  that  iie  got  expelled. 
.They  are  loqki^^  si^ai  that  this  is  not 

the  worst  of  the  lot.  if  thie  schools  could  be  madje  to  also  perform 
better  in  their  job  j3reparatidn,_^y^  instance,  I 

think  we  could  do  a  lot  in  the  school  system.  They  are  playing 
ganies.    •  [  ^  ,  

The  city  of  Chicago  is  more  interested  in  avoiding  the  issue  and 
^'spending  large  surns  of  mjmey  to  not  educ^^^  people  than  it  is  < 

in  trying  to  make  them  competent,  self-sufficient  and  able  to^o  but 
arid  do  sdrriethirig  iri  life  without  becdrriirig  a  pdteritial  recipient  of 
public  aid.  ; 

I  thirik  we  have  td  put  pressures  dri  dther  public  institutions  as 
wall  as  private  employers. 

Mr-  Weiss.  Dr.  Alexis  arid  Dr.  Andersdri,  thank  ydu  very  much 
for  very  important  and  provocative  testimony.  We  are  very  grateful 
to  you. 

Our  next  witness  is  Mr.  George  Sape.  . 

Mr.  Sape,  we  appreciate  your  patierice  arid  perseverance.  We 
have  your  prepared  staterhent  which,  without  objection,  will  be 
entered  into  the  record  in  its  eritirety  arid  ydU  rilay  prdce^  as  ydii 
deem  most  appropriate. 

[The  prepared  statement  of  George  Sape  follows:]  I  . 

Prepared  Statement  of  George  P.  Sape,  Vice  President,  Organization 
Resources  Counselors,  Inc. 

_  Mr.__Qhai_rmani  members_  _of_the  SulKommittee,^  my  name  is.  _GreQr&e_  P.  Sape.  i  ara 
Vice  President  of  Organization  Resou rces  Counselors*  Jnc  _(DEC)  a  warid-wide  man_- 
agement  cpnsujting  firm  w^^ 

and  the  utilization  of  human^r^^^^  employers, ' 

both  public  and  priyatej  to  And  procedures 

which  they  use  to  man^ 

probl ems  and  i m plem.e n t i ng  various  portion s_  of. .t.h_ei r  perep.n n el  management  .proce- 
c|^ res.  pur  wpr k ,  there fpre,^  tpuc hes  uppn  _t_he  varJ ous  areas  of  j>eraonnel  _  manage? 
m en t ,  a nd  ranges  from  re vie^y  and  assessm eni-  pt  .the.  eftect iye  ness^of  _  a  .corporate 
organlMtibn  and  structure  to  ^lanage  people,,  to  the. eyaluatipn  of  .specific  manage? 
Pf^enj,  pensbnnel  practices.  We  also  strive  to  be  sensitiye;  to  new  and_concepts 
in  personnel  management  and  id  be  responsive  toAhe  techniques  for  implementa- 


246 

tton  .of  programs  and  practiccH  required  by  governrnentai  and  "regulatory  tequire- 
"t^'IhU  ppS  we  work  with  management  in  variaus  specific  areas  such  M  - 

"^S^l-Sv^^  Sth 

organizAUons  provides  US  multitude  of  pfoblsras.  encountered  _in 

businesses  experience  in_p-_a^l_ing  wim  nrovidetl  Us  with  a  good 

equal  employment.  ORG  to  the 

\  pleased  to  accommodate  its'needs.  as  possible, 

COMPANY  IMPLEMENTATION  OF  EEO 

Executives  are  by-and^large-pract,cal  F^ple.  Their  ^tl^^^hf  company.  To  this  end. 
^^^^  ^l^t^vlfy  aS  ^^m^'^"^^^     Viewed  at 

^^5ri^ppp;t!-g||es|.i^ 

tiv^es.  In  equal  ^"^P'°3^^'^°J'P°^X^fgrTf^  current  Administratibri  has  been 
fact  IS  by  an  example.  Some  montna^t^  me  ^^^'L"'^  upbear  about  what  was 
.-    installed  in  office  a^^^  ?ef^[fom  S  emp^y^ent  and  affirmative 
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P^.t^sidenl  ftM^  represented 

an  inevitabje  and^d^^   ;  ;  

.  _Np_w,  however,  w_ith_lht7_i;^'p>g_rts  circ^^^^  aJxjut.the.djsinantiing:  of  equarx 

empj_oyment  an^  af^^  actjpn,_  he  was.  cQncerned  at^ut^he.effi^ 

_wo uld  have  on_  Ine  _ rpor a j e_ _of  in inpri ty  and  wpme n  _ wi^rkers  who,  consti t iite_ a  signJ 
cant  portion  of  the  work  fui  ce.  To_  t| i e^president ,  the  Ispncern  was.  jgpecii ically  ftnat 
employes  would  assumj  that  ^  a  come  _tp_fl 

halt,.that  this  would  iniiiaUy  reduce  the  mpraje  of  rni.npr;^  .\yprke.rei  ajod  thatJthfe^ 
tHj.s  .might  generate^  tpward  the  cpmpany.  He  y*^?  wpmed.  that'f^^ 

minority  workers  would  Ipse  interest  in  their  .wprki  pr  prgalrize  against  the  .compa- 
ny,, prlwpyjd  leave.  IrJ  any'  event,  He  ,  fe.k  ProducJ;ivitii^  wp.ulci.be.  negativejy 
afTected,  and  that  the  company's  m.ark^^ 

ma 1 1 e r  how  i ns ig n i ric|i n t ly .  Fu r t h e r mp r e ,  he  wa8_  cpncerned  that  the  company's 

societal  coniniitment  to  .equal  treatment  woul^^  be  erpdeS.   .._  :  

...Hj^  fel.t.it  iniportant  tp  make  sure  that  the  cpnripany.V.a.fllrmat.i.ve. action  efe 
were  understood  to       internal  jand  integral  to  the  .cp.mpany_Xn.d.  npt  ppliticaljy 
motivatedr  To  this  end,  he  issued  a  statement  to  all  .e.mployees  str.essi.ng  that.  th.e 
company's  EEO  cpnriniitment  was  an  ongoing  effort  and  wm.  upon 
who  was  in  the  Whjte  House  or  what^ 

exa  mpTe ,  whi  le  rep  resen  tati  ye  o  f  on  ly  one  company,  is  not  isqlated ,  and  sen  ipr 
executives  at  other  companies  have  expressed  simHar  concerns  and  sentiments. 

The  role  of  equal  employment  issues -withm  broader  borporate  objectives  is,jiow- 
ever,  often  still  riot  well  uriderstbod.  While  the  attainment  of  progr^  in  equal 
cmployriiehjt  is  viewed  as  ari  iriiportarit'bbjective  by  business,  the  manner  by  which 
the  objective  is  attairied  causes  wide  divergence  of  bpinibri,  depneridihg  upon  the  size 
of  a  cbriipariy,  its  prbduet  Jirie,  its  prbfitaoUity,  arid  whether  4t  is  iri  a  growing  or 
decJirii rig  business.  All  of  these  eleriierits  iriflUence  a  cbriipariy's  interrial  flexibiTity, 
which  is  the  key  irigredierit  toward  effective  EEO  riiariageriierit  by  ariy  oi^ariizatibri. 
What  we  are  talking  about,  after  all,  is  jobs  arid  moving  people  iritb  thbise  jbbs. 

My  previous  exariiple  of  the  company  president's  coricetri  provides  a  key  to 
Uri'derstaridirig  the  role  of  equal  erilployriierit  opportunity  iri  today's  large  corporate 
OrgariizatiOrf.  There  Was  jpever  ariy  questiori  iri  his  rilirid  that  eq^al  erilployriierit  was 
a  part  Of' his  company'^  Overall  rilanagemerit  progfarii.  His  coric^rri  was  riot  that 
equal  employment  was  going  to  disappear  at  this  corilpariy,  but  that  it  be  urider- 
stood  by  employees  as  an  integral  part  of  the  corilpanys  human  resource  manage* 
men t  process.    .  ,.r 

Our  experience  shows '  us  that  this  is  the  general  position  in  large  companies 
today.  Unlike,  the  ^earlier  histor^  of_EEO^  companies  have  in.m^or  part  made  EEO 
a_  normal  part  _oC  their  .management  of  human  resoarcQS  and  have  institutionalized 
many  _ofits_  components.  .  Every* jnfgoi". U.S.  employer  with  whom.  ORG  is  acquainted 
has  on  _eslabl  ishexL  _EEO_  ^d  .afOrmative.  action  uni tl  at  its.  jairporate.  offices,^  its 
divisions,,  a nd_at^any_.SLzeAble .operating  facility L  THis_establish'mejit_of_a  iiompany- 
wide  managem^ent  Structur.e_ cespojQsible_foT_ equal,  employment ^rog^  may  have 
bee n_at  its  for mati on  dependant .upo^^  regulation,  but  it  has  long  since 

become  a  part  P_f  cprpprate  mah.age.ment.  .  .  .  _  _ .  .  . .  , 

_  In  add  i  ti  p  n'  to  the  speci  .fi  c_  .f u  n  c  t  i  on  s  assign  ed  .to .  d  esign  ated  EEO  ojffici  a  Is  ^.i  thin .  a 
cp.nipany ,  most  j arge  cpmpanies.  also  h aye  i nc.lud.ed. .EEO  respo.nsibi j i.ty  in  the . j ist . of 
respo  n  sibi  1  i  t  i  es  ass  ig'n  ed  .  to  a  j  1 .  m  a  n  age  rs, '  a  n  d  a  n  i  n  c  r  e  asi  n  g  n  u  m  be  r  p  f  po  mpa  A  ies 
calculate  a  portion^  of  a. manager's  -annual  salary  package  and  rat^^  of  success  within 
the  company  on  the  basis  of  th at  m anage^'s  d e mons trated  EEQ.  successes.  Fu rthe r, 
EEO  consid  e  ra  tions  have  been  built  in  to  a  j  arge  number  of  pj,he  r  company  a  rea^ 
from  com'pensatibn,-  recruij:ing,  training  ajid  career  development  to  areas  such  as  « 
advertisements  arid  marketing.  All  ot  these  programs  are  designed  to  assist  the  *. 
coriipariy  to  forrriulate,  evaluatb,  implement,  and  mbriitbr  .cbrporate  EEO  bbjectives 
iri  cbrijurictibri  with  bther  corporate  bbjectives. 


GOVERNMENT  ROLE  »  - 

_  _One..of_jtlie__lt^iggest.  impediments.  ta_the  implementation,  of  smooth,  and  _ more 
effective. corporate  _EEO_programs  in  recent ^eajts_haaJ:)een  the  T^lejottha  Federal 
Govorjim^an t.  The  actions,  of.  the.  Gove rnme n  t  agencies  idur mg  ithe_  past  few  years 
h  ava  often  dam  aged  on-going  and  successf  uJ  company  JEEO  -ptogram^  by_d  isru  p  tLng 
th  eir  ope  ra  t  jpn  o.r  .by_  da  magi  n^  the  crejibili  ty  o_f_  company  _EEO  officers^  ..Goyejcn- 
ment  agencies  .  responsible^. .f  compliance  ...often 

appear,  based  pn  the  dema 

how  Americs^n  business  operates  or  Ipcked  in  .Ume  in...the  l960s^  .  vie.\ying.. every 
cpmpany  effort  iri  the  EEO  area  with  suspicion,  and  second-guessing,  every  company 
decision. 

/"    •  ^  ■  ■253 :  : 
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W^r."i'  nUhiber  or  thf  discussions  ^     Equal  Oppbrt^mity^roap  meetmgs  during  the 

tipns  in  the  ^p"^9^^'-^"^"~'±^  OFCCP  and  those  com  pan  M  which  artCDv^red 
fS^ontS.!^  Wh^e  ThI  subjected  tS  may  of  the.Banie^ti-  . 

fc-deral  contractore.  ^vvnue  .ue  i*^^  _  improve  its  internal 

manLl"men?  p^^^O^es  Se  a  m^e  balanced  view  in  it^  prbcessinrof  charges  of 
dll"iSbn,^d  inwease  pro^^  among  its  staff  have  gased  many  of  the 

"'r^W^^^'^S^^^i^-^  implementation  of  federal  contra.^ 
^^linnce  ih  1979  df  the  OFCCP  Contract  Compliance  Manual.  This  guide  ^to  I)FaQ? 

^"^-■""Lt^T^  A^rfthe  ^^  OFCCFs  authority  to  insLst  on  its 

^  SeteT^S  VhTnSri^a^.  und^^^^^  ^ 

"■"Airm^tive'^a^lio^programs  cannot  operate  rigidly  and  =annot^j»  by  an 
•  n r^iT^^^  tendency  in  the  past  Few  yeara  harf  been  to  insist  on 

has  cotiie  to  be  vi^.-  d  as  a  responses  tq  government  demands  an  not  as  an  iniergrai 
''"to  1!iSo™Se  equal  employment  gfforts  work  notwithstendin^^these  actons 

5=r»  j'vSii^m  for  tte  lovimmeHK  contHcl  "i"Pl">^^'S7fi5t&P  rulei 

si/SiSrft^^vi^^siS^s^S^s^^ 

nmf  airee  whh  ime  of  the  proposals  such  as  the  Jiew  Oireshpld  provisions  for 
S^/uten^rfTu-mitivf  action  plans  whi?h  would  exempt^smaa  businesses  while  forcing 
m«eLDlo5So  absorb  the  brunt  of  contract  compliance,  we  applaud,  the  e^ing 
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Opportunity  Group  uhd  w^^  pleased  to  submit  a  copy  to  the  c6mmitt<?e  when 

we  have  conipleteci  our  am^        l  

hope  that  tho  l>partnient  Of  I^b^^^  wiH  move_^jckly_to^inipl6menl_the  more 
balanced  rules  and  regulations  renected^  in  ite  current_rule^niajdDi  prjipo^  Far- 
ther, we  also  hope  that  the  Department  \yilj  quickly  re_v_ise*certain^ Jilher  critical 
areas  of  its  rules  and  regulations,  as  it  has  already  indicated  i_t_wilL^e_three_inost  : 
I '"i^r^."  ^  ^reas^  avai labili ty  dete r mi n  ati on ,  back  J>ay ,  and_ job_  groim  ibrm ulation , 
are  majdr  elements  of  attaining  a  balanced  contract  compliance.prograin  which, 
;^^ith  the  pre^  to  ease  the  pai^rwork_burden  And  aJlo>v 

greater  individual  company  fl^^^  will  produce  a 

much 'more  meaningful  and  effective  contract  compliance  program. 


THE  KUTURK  OK  EQUAL  EMPtOYMENT  OPPORTDNITY  PKOGRAMS 

Throughout  my  testimony,  IJlave  attempted  to  emphasize  to  you,  Mr.  Chairman, 
and  to  the  committee,^  that  the  role  of  corporate  EEO  programs  is,  uhdergoirig 
dramatic  changes,  and  that  company  perspectives  bri  equal  emplbymeht  opportunity 
are_  very  different  in  1981  than  they  were  ten  or  even  five  years  ^gb  when  many 
existing  government  regulatory  and  legal  positions  were  fbrmed.  I  am  riot  always 
confident  that  the  government  anderstands  these  changes  ah(d  appreciates  the  iristi- 
tutional  jiature  ofjnany  corporate  EEO  policies  and  program^. 

I  am.  however^  also,  not  naive  enough  to  sagg^t  that  all  companies  have  cbriie  to 
the_present_stage  of  their. development  wJlJingly,  and  that  all  enforcement  prbgrariis 
or  regu  la  tory  i  n  i  tia  ti  Yes  skould.  be  abandoned.  Howeve  r ,  I  Jeel  that  the  govern  men  t 
can  better  utilise  resources.and  achieve  more  effective  EEO  implementatibh  if  it 
understand.^  Home  of  the  majot  shifts  in_  equal  employment  concerns  and  programs. 

Changes  in^  the  [externa  I  a^o.rA  /orce^  With.  JDiL_withLOj:it  .direct  government  pr^ure, 
em ploye  rs  wi  1 1  be  hi  ri ng  large r_n u mbers  of  minoriti^  and  _  women  to  staff  thei r 
work  force.  This  will  be^  necessary  betyaus^  min^orilies^  and.  women  will  increasingly 
accou n t  for  a  la r^er  portion  of_ the  avai!able_labor_ pool  la  the  United  States.  In  a 
study  done  by  Howard  N.  FuUertp  Jr.j  a  demographic  statiaticiaji  inJthe  Bareaa  of 
L^bor  Statistics,  a  nd_  pu  bHshed  i n  the  Decem ber  J  980  Mon thly_iabor _  Heview,^  a 
projecU  on  of  the  labor  fo  rce  to  the  _  y  ea  r.  1995  showS-  that  wo  men  _Wi)rJcers_  will 
accou  nt  fo  r  two- th  i  rds  of  the  total  grow  th  in  the;  labo  r  fo  rce,  and  that  the "  black 
labor  force  wilj  grow  twice  as  fast  as  the  white. force. 

^^^^^.^f'^l^  ^^'"^  '"^JP?^  P*^  the  result&Iof.the  1580 

cerisus  will  show  a  dramatic  increase  in  minority  population.  Prejiminary  result&XJf 
the  1980  census  for  the  top  50  metropolitan  areas,  published  in  the  August  1981 
Numbers  News,  a  supplement  to  AmericSn  Demographics,  shovi^  that  blacks  will 
account  for  over  20  percerit^fthe  population  in^ eleven  of  the  50  metropolitan  areas 
(Atlanta,  Baltiriibr^,  Birriiirigham,  Chicago,  Detroit,  Memphis,  Newark,  NeiV  Or- 
leans, New  York,  Norfolk,-  arid  Washirigton,  D.C.).  ARhough  Hisp_anics  will  account 
for.  over  20  percent  in  brily  three  riietropolitari  areas  (Los  Angeles,  Miami,  and  San 
Antonio),  the  Hispanic  pbpulatibri  will  be  larger  than  the  black  population  in  ten 
raetropdHtari  areas.  It  is  alsb  iri)pbrtarit  to  ri.bte  that  iri  two  riietropolitari  areas 
(Miami  and  Sari  Antbhib)  blacks  arid  Hispariics  \vill  accburit- for  oveir  50  percent  of 
the  population.  I  have  attached  a  cbpy  bf  the  prbjectibris  for  all  50  riietropolitari 
areas  to  my  testimony.  -  .  .  . 

..Ckanges  in  the  internai  work  force. — The  changed  cbnipcsitibir  bf  the  iriterrial 
company  WQrJ<.  force  is  as  significant  as  these  ekterrial  figures.  While  iridividUal 
company  figures . showing,  atilization  of  minorities  arid  wbriieri  are  ribt  publicly 
a_yailable,  aggregated.  EEO-1  statistics  are  published  by  the  Joirit  Repbrtirig  Cbrii- 
mittee,._A_reyiew_of  Jthese_figures  shows  that  both  minoriti^  arid  womeri  have  made 
and  cori tin uelio  make  significant  progress  in  integration  of  the  work  force:  Receritly, 
a  growth  comparison  between^ .19.65  and. ^1^^  participation  rates,^  published  in  ari 
April  9,  1981.  Gene ral _ Accouniing_ Eeport  to  the _  Congress  entitled  ' 'Farther  Im^ 
proyeme  n  ts  Needed  in  EEOC_En  force  men  L  Acli  vil  ies,"  .show:  a  steady  .increase  i  n  al  1 
categories  for  women  and  minoritiesLexcept  jn  UJiskilled.laborers.and  serviae  work- 
ers for  minority  males.  The  fact  that  there  is_  a.  negative  ^iiwth  ift_  ihese.  two 
c^^^&ories  for  minority  men  should  be  an  encouraging  sign,  because  these  are  the 

lowest  paid  and  most  nienial  of  jobs  i  n  any  organization^  

Since  these  figures  reflect  all  cbmpani  the 
fact  that  the  growth  rates  among  minorities  and  women  among  larce  employers  has 
generally  been  faster  than  the  figures  shown  In  the  G AO  report,  PRC's  experience 
with  those  cbriipariies  in  the  Equal  Opportunity  Group,  confirmed  by  our  own 
iriterrial  surveys,  bears  ou^this  fact. 

Cbrisequeritly,  major  U.S.  companies  have  assured  the  continuity  of/EEO  within 
their  bwri  brgariizatibris.  Ari  iritegrated  work  force  which  was  recruited  under  the 
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ai.«is  ,,l  ;.lli,n,:.livi-  action  will  insistAhat  those  Morts  continue  bnce_tl^^^^^ 
wo^k  force  Each  t-mplbyei..  t-ntoring  the  work  force  today  Ls  mor^^ 
TficE  of  a  dicade  aio  Shdire  much  more  comt'^nt  of  their  r.ghte  and  much  more 
vocal  about  Their  el^tatibris^Bmployees,  therefore,  now  account  for  the  mternal. 
Srd  prissurk  of  they  to  improve  tjic  r  position  Md  status  «>^^^^^ 
the  orgaSron,  ^nd  push  against  any  of^tbe  remaining  barriers  to, amrmative 
action  fharmly  still  exist  wUhin  an  oigamzation,  Consequently,  companies,  will 
have  to  provTde  theh!  minority  and  wome'a  .workers  appropriate  incentives,  advan- 
te^s.  and  fair  treatment  or  suffer  crippling  turiiover  as  minorities  and  women  go  to 
t^MSiM^  [llS'^ur^.c^ual  employn^ent  h^ 
chang^The  are£  of  concern.  Prior  to  the  late  1970's.  EEO  concerns  were  primarily 
fSdoi,  recruitment  and  selection:  With  the  integratiQn  of  the  work  for^e 
min^ement  concerns  hSve  shifted  to  those  employraejji  systems  which  control  an 
TmpSs  future  in  an  organization.  The  systems  wh>ch  are  coming  under  ^ncreas- 
fi^  review  are  such  areas  as  performance  meEurement,  job  evaluation.^  comPara- 
hip  worth*'  and  waee  disparity,  and  job  standards.        _   .  . ' 

I  havlap^ndefto  may  testimony  a-Suick-regrence  chart  of.the  major  new  issues 
which^reflect  EEO  concerns  and  ^^at  some  of  those  concern  are,         .  ____ 

ThU^et  of  new  and  evolving  EEO  concerns,  sparred  on  by  court  ruljngs  such  as 
Vnmnilf  °  RepumN<Ulona^  Bank.  24  FEP  Cases  128  (N.D.  Jex.  i980).  where  a 
BTfiS  many  of  these  post-selS:tibn  issues  came  under  extensivfi  scrukny,  paral- 
uf^byTge^eral  nevTTet  of  employment  concerns  which  younger  w^Otk?^  bring  W 

■  thrwork  place.  Tn  recent  attitude  surveys  of  youHger  workers  ujidiir  35  attitude 
research  firm  of  %nkelo  Skelly,  and  White,  found  that  younger  workers  are 
brifiline  them  expfctat  ons  of  certain  entitlemerit;",  which  they  assume  employers  - 
orin  provide  ThlStudes  touch' upon  a  largr  ..umber  of  emp  oyment  areas,  but 
ft^ySy  on  an^xpectati'on  of  ^uity.  self  development,  and  indwidual  rec^^gpi- 
t^h  Ae^dincly  as  these  personal  concerns  tocus  on  minority  and  female  issues 
cdmpanrEEO%|fams  wilL  not^b^  new  concer.is 
nhd  thSse  ne^  concerns  wiU  jnot  be  able  to  escape  EEO  pressures.  ■   

Tteslt  rIvauTthese  Mw  and  concerns  will  be  to  require  amiichjnore 

sbPtotTS  and  welWeveloped  management  response  in  all  areas  affecting  em- 
pS  SoHS  However,  unlike  in  earlier  EEO  issues  stich  as  recrujtm«iLan4 
sSdri  Where  th"  facto«  of  discrimination  could  Be  identified,  isolated  and jneas- 
ur^  under  ^me  t^^  principles,  these  new  areas  do  not  lend 

^'?^lt^^S^1^=^lScategorical  Pe'^-f'i™-^!!! 

Sn  c^lHtsfhV  within  it^  uniform  measure  or  value,  such  gross  wmparisons  aj^ 
sSme^  melnTsgfu^^  Sost  of  the  new  pdst-selecf ion  systems  are  jnterr^ 

SSfd  ^nTct  multiple  and  overlap 

*""^»  """-^  i^«soff*.o-rtf  fhp  PvUtence  of  bias  is  possible.  As  refiectea  oy.  JnQge 
Hig^^  ham  in  hfe  ^in^Wnl^-se^^ndis,iimM^  .of  various 
Sle^pereonnel  practicis  have  to  be  examined  both  separately  and  in^iOrwert 
wTh'ot^^  pTactices'and^meas:urp.  Existing^governme^^^ 

ards  or  Title  VII  examinat  ons  have  not  yet  made  the  distinction,  and  att&mjJ^  , 
julle  Sll  eorporate  personnel  practices  by  the  same  measures,  often  with  untenable 
results.  -  . 

THE  ROEE  OF  MANAGEMENT  -  _ 

All  of  these  elements  in  the  changing  nature  pf  EEO  ioncerns  suggest  thSfi  the 
ro^  of  KovernS  wi^  have  to  chaHge'^also.  In  order  for  cpmpanies^to  meet  Iheir, 
FEO  chEges  for  thJ  next  few  years^  they  wUl  have  to^  design  programs  which  are 
tai^red  sSy?fy  to  their  employment  Systems  and  needs  and  which  are  much 
more  sen^e  to  tfc  cok^^^^ 

he  exoected  to  work  iri'every  instance  ot  in  eveO'  company  even  within  an 
fndusfry  Sract  cSianpe  cannot,  thetefore^assume  to  impose^rigid^nd  uni- 

ormr^auiromen^^  ^^P^T'^^^f'^'°M:^,t^!m^ 

■  action  progrSms  which  work  w  th  h  its  bnsiness^limate.  The  government  should  set 

broad  luidS  Within  which  such  programs  must  0P«^a^-;°f '"f Srd  a 
nhSis  and  results  that  it  will  seek,  and  mojnitor  the  results.  _  In  this  regard,  a 
Qer  t^rsS^e  aiowihg  for  greater  individual  company  initiative,  .such  as 
StIiTri  pirti  of^EOcI  Guidelines  on  Affirmative  Action,  will  probably  be 
more  effective. 
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_Manag^mtn ii  for  iti  pa  rlj  w iU  Have  to  make  EEO  respbnsibil ity  a  companj^-wide 
activity.  fiDrQrrDing_i.ncliv_id ual  _  rnanagere  of  their  specific  EEO  xiMi^nsibilitiefl  wi j I 
become  more  important  lo_ensure_  that  corporate  empiojanjent  decisions  are 
ent,  reflect  the  EEO  needs  of  the  _company,__and.  cojriaetute_apj)ropri^^  to 
irnplement  corporate  EEO_  objectives,  Beflecting  this  concern,  _a  recent  .decision  by 
the  Seventh  Oircuic  Court  of  Appeals  Ih  quite~instructive.  In  L&hmarL  v«  Yellow 
Freight  Systenu  Inc.  26  FEP  Cases  75  (7th  Cir.  19B1),  the  company  Jost  a  challenge 
from  a  white  male  employee  who  had  been  passed  over  for  a  promotion  which  went 
instead  to  ah  appfiu-ently  l^SHqua^ 

The  sul^tance  43f  the  rliliiig,  however,  is  liOt  an  emphasis  Oil  the  act  of  jdiscrimina- 
tibh,  but  bh  the  failure  of  inanagemeht  to  ihforni  £he  local  manager  of  the  terms  of 
the  affirmative  aclibh  plan,  the  levels  bf  iiiihbrity  ^irticipatibh  that  were^xpec^ 
at  that  particAilar.  facility,  and  the  time  frames  within  which  these  affirmative 
action  goals  were  to  be  met.  Without  such  specific  ihstructibh,  the  promotion  of  the 
bjack  constitute  unlawful  prelerentic^  treatment  in 'violation  of  the  prii|cipl«3  for 
numerical  remedies  set  down  by  _the_  Supreme  Court  in  United  Steelworker^  of 
America  _y,_  We^r.  Obvipusjy,  therefprej  Jf ^Qmpdniefi  j)Ian  &  operate  efiectiyely - 
within^  deyeloped_ajilr_niatiye  _act:p  programs,  it  will  require  a  broad  effort  with 
trained -and  informed  jnan^agement.  *  i  

Mr.  Chairman,  our  testimony  was  designed  ta  convey  to  you  and  to  Xhe  committee 
a  management  view  of  affirmative  action,  and  to  preseht  some  perspectives  on  how 
those  persons  in  private  indostry  responsible  for  implementing  the  laws  and  regula- 
tions of  equal  employtnent  opportunity  view  their  job:  We  alio  hoped- tj  present- a 
perspective  on  how  EEO  is  changing  in  the  corporate 'environment:  We  hope  that 
.this  ihfbrthatibri  will  supplement  the  committee's  understanding  of  the  various 
kinds  of  problems  and  concerns  which  make  up  equal  ,  employment  as  it  enters  the'' 
1980s.  We  will  be  happy  to  prbyide  the*cbmmittee  >^h  any  further  ihfbnhatibh  that 
we  might  haw  bh  any  issue  that  we  have  rai^d,  and  I  cun  grateful  to  the  cqihihittee 
for  this  opportunity  to  appear  and  preseht  the  views  bf  ORC  in  this  important  area. 
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1980  census  Prodectibris  for  50  Largest  Cities 
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AttACiiMENT  i  i  : 
Post-selection  Employment  Issues 

Pesf-EMPteYMENT  SYSTEMie  e^NGERNS 

Ceneral  Cohcern:  PROMOTION 


Specific  _  stems 
Job  Descriptions 


Performance  Appraisal 


EEO  ManaggfTi^nf  Issaes 


•  Carrent  job  duties 

•  bblective  job  values  - 

•  Miriirriurtl.  h(|f  ideal  quallficatibris 

•  Reflects  real  job  objectives 

•  Job  oriented  hdtrti'ait  driented 

•  Objective  evaluation  criteria 

•  Employee  participatidh 

•  EEO-sensitive  review 

•  Supervisory  training 


j  ■  2S4 

PBST-EMPLOYMENTSYSTEMiCCONeERNS 

Genera/ Goncern:  CAREER  OPPORTUNf/TY  / 


5pec/'f/c  Systems 


training/Educatibri 


East-tracking/Replacement 
Planning 


•  Reflects  intemai  work  force  EEO 
.  distribiitipri  problems 

•  Designed  to  djrre  dispfdportionate 
representation 

•  Provides  meaningful  skills  developrnent 

•  Uses  meaningful  job  criteria 

•  EEO  sehsitive   

•  Reflects  affirmative  action  needs 


2C0 
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POST-EMPLOYMENT  SYSTEMIC  CONGERNS 


CeneraJ  Concern:  JOB  VALVE 


Specific  S'/stems 
job  Evaluation 


•  Subjective  process  not  EEO  ser::  itive 

•  Preserves  historical  labor-market  or  ' 
company  discrimination 

•  Relies  on  saspert  valaes 

•  Not  validated 


mi 
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PdST-EMPLOYMENJ  SYSTEMIC  CONCERNS 

Genera/  Concern:  COMPENSATlONMHEfiTS  \ 


Specific  Systems 

•  Wage  Assigfiment 

•  Benefits  Programs 


EEP  Management  Issues 

•  Based  on  biased  market  values  

•  Not  audited  for  EEO  impact 

•  Women  receiving  less  than  equal 
benefits 

•  Sex-based  disability —  pregnancy 

•  Benefits  programs  disparatejy  favor 
higher  job  levels 


EKLC 
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STAtKMKNT  OF  (JEORGE  P.  SAFE,  VieE  PRESIDENT, 
ORGANIZATION  RESOURCES  COUJ^SELORS,  INC. 

Mr.  Sape.  Thank  you,  Mr;  Chairman,  and  I  thank  tlie  committee 
for  the  opportunity  to  appear  today  tp^  te^ 

out  observations  in  the  area  of  equal  employment  opportunity  and 

:  af fir  ma  tiye_actipri_  enforce   ^      .  . 

I  should  say  at  the  outset  since  i  suspect  the  committee  members 
are  not  with  us,  we  are_a  maria^^ 

izes  in  areas  of  employment  o  f  personnel,  industrial  relations,  labor 
relations,  and  the  like , 

0ur  base  of  activity  is  centered  almost  exclusively  in  the  lai'ge 
cdmpariies  in  the  United  States,  the  Fortune  500,  for  a  shorthand 
term.  Much  of  what  I  would  like  to  convey  to  you  tbd&y  is  drawn 
upon  from  our  experience  with  those  companies  in.  the  <irea  of 
equal  employment  opportunity  and  affirmative  action. 

I  stressed  at  the  outset  we  are  a  consulting  firni;  We  are  nv  t  a 
law  firm  so  we  do  not  attempt  to  analyze,  the  Legal  iri^s  ajnd  piuv  .  ?  of 
each  of  these  systems  and  whether  one  is  better  than  anoche?*, 

although  we  do  c6me_  ih_tp_  those  problemf.  

-We  are  not  a  trade  association  so  i, don't  si>eak  today  for  a  rf?cup 
of  employers  or  a  specific  industry  group  but  i-ather  perhaps  reflect 
some  of-the  work  that  is  going  on  in  some  of  the  larger  companies 
in  Jhe  United  States.           

flhere  may  be  some  differences  between  what  the  large  compa-  - 
:  hies  do  and  j^e rhaps  what  the  la  rge  n u mbe i"  of  sm all  com panies  do 
in  the  United  States:  So,  you  will  have  to;  I  am  sure,  draw  some 
conclusions  about  these  Jarge  cdmpahies  arid  the  resources  that 
they  have  to  do  some  things  that  perhaps  others  are  not  doing 
right  ridw.  '        '  ~f 

The  other  thing,  by  way  of  introduction,  perhaps  more  than 
ariythirig  else  today  I  represerit  the  A?iews  of  many  corporate  equaj 
employment  oppoftunity  managers.  These  are:pebple  _whpLpfte 
the  least  heard  outside  tlie  narr45w' circle  of  their  company.  They 
have  oftentimes  few  friends  inside  and  lewer  friends_  oj^^  They 
are  the  subject  of  the  point  of  contact  with  the  Government:  They 
^  are.  also  the  su^ect  of  prpblems.  within  th^eir  own  mari^ 

systems  trying  to  accomplish- the  aims  and  objectives  that  they 
have_been  _assigried_to  dd^  Sc  if  I  take  liberties  to  spea^  ^PX^^^SP^^y 
I  hope  :i  can  say  that  i  reflect  some  of  the  views  and  concerns  of 
corp]orate_ equal  employment  dppdit^^  managerg^iwho-ha^  beeri 
assigned  duties  by  their  corporate  marfagement.  ? /".v 

What  I  thought  I  cduld  dd^f^  tpday  would jbe  for 

^  me  to  present  a  management  view  of  where  equal  employment 
dppdrtUriity  is  today  iri  Airierican  busihess.  ^  ; 

The  reason  I  stress  the  management  view      that  oftentim^ 
perhaps  that  is  not  heard^  very  much  because  individual  interest 
groups  have  indiyidual  interests.  In  h^^ye  unique 

perspectives  that  perhaps  reflect  their  work,  whereas  our  contact 
with  over  200  companies  on  a  regular  basis  perhaps  gives  us  a  little 
bit  broader  sense.  .  .    -       ■  ^ 

__The  bes^wa^  to  appi^^  rnariagemerit  peis 

employment  issues,  I  think,  is  to  look  at  American  business  leader- 
ship, arid  I  firid  riiyself  reluctaritly  agreeirig  with  ohe  of  the  previ- 
ous speakers,  I  think  it  was  Dr.  Alexis,  who  said  executives  tend  to 
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be  som^jwhat  practical"  and  somewhat,  callous  e^^^  i>ey 
approach  problems..  They  are  very  practical.  Their  interest  is  to 
produce  a  good  product,  sell  a  gocKl  prodyct,  and  to  make 
Anything  that_  falls  *  tod  far  away  from  that,  that  series  of  p^ec- 
tives  is  viewed  either  with  disinterest  or  with  less  than  enthusi- 
asm '  and  if  it  really  interferes  with  that  end,  it  is  sonietimes 
viewed  with  outright  opposition,  J__think  that  s<m^  ^^"f-'lf 
think  equal  .employment  opportunity  sometimes  does  tend  tpj^all, 
in  the  minds  of  some  senior  executives,  in  one  of  those^categories, 
•'•  Notwithstanding  that,  the  overriding  interest  iri  1981  in_ most 
large  corporations  is  to  make  a  profit  arid  JSroduce  a  good  product. 

In  1981,  executives  for  the  most  part  are  all  operatin^  with  an . 
integrated  work  "force.  By  wa_y  bf_exariiple  that  this  practical  sense 
takes  a  very_riorip$itical  direction,  to  give  one  example  of  a  senior 
executive  who  is  chairman  of  a  large  corporation  who  called^me 
shortly  after  the  new  administration  had  been  installediin  office. 
Many  of  the" press  reports  that  l  am  sUre  you  have  all  seen  started 
coming  dUt  abdut  the  dismantling  of  equal  employment  opportuni- 
ties, the  holdback  on  affirmative  actidri,  arid  the  various  kmds  of  ^ 
things  that  were  presented:  ^  ^  _  v^.^w-i 

He  was  •concerned  about  these.  I  have  no  idea  what  political 
party  he  was  affiliated  with,  i  suspect  he  is  for  this  admimstration. 
But  hp  was  very  CQncerried  abdut  these  reports^ His  concerns  were- 
based  updri  what  those  reports  would  do  for  the  affirmative  action 
program  of  his  company.  He_iridicated  that  he  did  have  and  recog- 
nizfd  that  they  had  integrated  the  work  force  oyerith^e  last  15 
years,  there  were  large  numbers_df  riiiriority  and  women  workei^s 
at  various  of  the  facilities  that  the  company  maintained,  and  that 
he  felt  that  these  reports,  seemed  to  suggest  that  in  American 
busiriess  affirmktiv^-Hction  and  equal  employment  _opportunity 
were  motivated  by  politics,  deperidirig  on  who  was  in  the  Whit| 
House.  He  felt  looking  at  it  agaih  fror^  a  practical  sense  that  that 
kind  of  feeling  ambng.  the  riiiriority  and  female  workers  in  trial 
work  force  would  result  in  their  attitudes  about  the  conipany 
changing,;  negativisri^  j^erhaps  creeping  in,  and  there  would  P3 
problems;  and  he  was  concerned  about  what  th_e  company  could  d^^ 
Well  ^vhat  the  company  ultimately„didJs_what^many  comp^^nies 
are  doing  right  now  in  our  operation.  _That_  is  to  issue  a  direct 
statem'ent  to  the  employees  that  affirmative  action  and  equal  _eni- 
ploynient  opportunity  in  this  compa_ny_wa|_hbt  motivated  by 
tics^^nd  was  iri  fact  part  of  the  established  routine,  established 
management  style,  and  system  of  the  cpmpariy,  and  that 
shplild  not  look  to  the  outside  for  affirmative  action  results,  but  to 

^^/Thlf^^  thirik  reflects  part  of  where  we  see '  the  mariageriient 
direction  in  tfie  large  employers  with  equal  employment  opportuni- 
ty programs  today.  --  ----        -  , 

Mr  Weiss.  Mr._S_ape,  if  I  may,  I  have  to  ask  you  to  be  patient 
just  a  little  bit  longer.  We  have  a  vote  on  the  flbdr  at  this^  p^^^ 
We  will  vote  and  theri  come  back.  We  will  resume  in  about  lU 
miriutes. 

The  committee  will  stand  in  recess: 

[Recess:]         •  . 

Mr.  Hawkins  [presiding]:  The  subcommittee  will  reconvene. 
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Mr:  Sape,  you  may  continue.  '    :      /  '  , 

_  Mr.  .Wejss  wUi  be  back  s^^^  order  to  not  Unduly  delay 

the  witnesses,  I  think  we  shouid  proceed. 

So,        you  kindly  cpntuiue  w^^  left  off. 

Mr.  Safe:  Thank  you,  Mr.  Ghairman.    . 

The  point  I  \yas  trying  to  convey  to  the^  c^ 
the  example  of  the  Chief-Executive's  concern  and  what  has  become 
the  institutionalization  of  eqiial  employment  PpportUnity.  __ 

From  my  own  personal  experien^^e,  10  years  ago,  it  was  viewld'as 
a  v^ry  external,  perhaps  iaiin  cal  function.  _■_        _  •_  

I^dd  ridt^erise  in  our  tvo-kliig  with  corporatevofganizations  that, 
it  has  become  institutiona:  v  J,  that  iri  some  respects  it  has  become 
arid  is  becofriiri^  inci^^^  mainstream  in  the  organizations.  As 

a  consequence  there  been  increasing  problems  between  cdrpo- 
ratipris  ip rmulatirig  better  ideas  that,  are  unique  to  them,  creating 
a  conflict  with  the  contract  compliance  program.        ^  __ 

We  have  seen  over  the  last  few  j^ears  incres^^ 
role  of  the  Goverameat  is  one  that  remains  somewhat  of  am 
enigma  and  sbriiewhat  of  to  many  corporate  drgariiza- 
tioris.  They  feel  that  they  have  ia  fact  come  to  terms^with  inany  of 
the  concerns  that  are  equal  eriiployinen^^^  _T>i'>y  feel  they 
h^ve  made  the  kinds  of  adjustments  and  t'^io  kiniis  of  ciianges  that 
in  fact  achieve  equal  emplbyment  opportunity,  for  them,  ye_t_the^^ 
are  cdnfrdrited^  particularly  in  the:  contract  conipliance  program, 
oftentimes  with  very  rigid,  very  inflexible  demands,  deiriarids  that 
do  ridt  take  into  accdUrit  the  individual  corporate  structure,  the 
individu^  corporate  ability  to  make  adjustments  and  implemerit 
f^rsphriel  prdgrari^^^^  judje  them  agains^^  totally  yn relat- 
ed standards  or  standarcis  that  may  be  drawn  (roxn  guiother  indus- 
try bi:  another  paxt  of  the^   _    __  :   

We  feel  through  ^ur  own  work;  with  these  organizational  that 
there  is  still  arid  will  cbritiriue  tp  be  fpr  sdme  time  a  great  d^^ 
mistrust,  particularly  of  the  OFFCP  and  the  contract  compliance 
program,    

I  should  s^y — maybe  just  because  it  makes  me  feel  a  little  better 
because  I  was  there  for  soriie  time — that  riiuch  of  the  cpricerri  ato 
EEOC  has  disappeared  over  the  past  few  yeara^  I  think,  particular- 
ly, in  the  last  4  years,  the  agency  has  imprbyed  its  mterriaL  riia^^^ 
merit  process,  Imprpyed  the  case  processing  system,  charge  revolu- 
tion system,  and  many  of  the  Idnds  br^thirijs^^^^^ 
cdrifrdrit  EEOC  we  no  longer  hear.  We  continue  to  hear  thein  about 
OFCCP  and  wo  do  feel  that  there  shbuld  be  sbriie  work  done  to 
improve  that  agency  also.  _______ 

We  are,^  of  course,  very  much  aware  of  the  receritly^  issuecj  j)n> 
pdsals  arid  regurations  that  the  Department  of  Labor  h^  presented 
w  try  to,  at  least  bn  the  surface,  eas^ 

requirements  that  the  OFCCP  has  placed  on  many  large  organiza- 
tions. _  _      _1   _,  ^_  - 

By  arid  large  we  support  those  proposals.  We  do  thinii  that  the 
Department  should  move  quickly  to  impleme^nt  changes^  We  thjrik 
the  Departmerit  should-establish  a  niore  balariced  set  of  rules  and 
regulations  that  will  reflect  the.  realities  of  tbday's  equal^bppbrturii- 
ty  climate  rather  than  our  race  to  perform  some  function  of  pre- 
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supposition  of  whut  equaP  ernploymerit  d  might  have 

been  iri  the  private  tsmployer  sector  some  years  ago.  ^ 

My  gr^test  interest  in  appeanhj:  before  the  committee  was  to 
cbriv^  what  egual  employment  opportunity  looks  like  to  us  m  the 
next  few  years,  notwithstanding  \yhoever_the  admiriistr^^^ 
be.  In, our  view,  m  the  large  corporate  institutions  and  organiza- 
tions, we  have  an  institutionalized  concept  o:f__e<lual  employ 
both  as  to  the  event  _ahd' to  actual  management  practices  .and 
systems.  We  feel  that  those  kinds  of  progress  that  )S_  wnat  has  been 
made  will  continue  to  be  made^irtespective  of  who  and  what  the 
external  pressures  from  Governftierit  may  be.  

That  IS  not  to  suggest  that  th^^^re  are  not  serious  concerns  about 
Goverhm^ht  positions:  ^That  is  to  suggest  from  the  practical  stand- 
point, again,  the  hardest  part  is_dver,  the  first  15  years  of  the  Civri 
Rights  Act.  Clearly  those  were  difficult  times  for  corporate  organi- 
zations b  adjust  to  the  new  requirements,  _   

They  have,  at  least  In  our  view,  adjusted,  by  and  large,  to  the 
changes  and  are  looking  forv^^ard  to  the  n^xt  generation  of  equal 
cmploymeht  tliat  they  face.  •  ^    ,  ^  - 

There  are  really  about  three  things  that  are  yitical  to  us^  m 
looking  at  the  future  of  equal  employment  opportunity  and  the 
corporate  organization.  /    ,   ^i        i  r 

The  First  one  represents  changes  m  the  external  work  torce. 
Here,  I  think,  more  than  anything  else  v^^e  see  that  even  those 
organizations  who  /nay  not  be  fully  committed  or  who  may  be 
holding  back  on  thoir -comraitment  to  hire  minoriues  and  women 
would  have  no  choice  in  the  next  few  years  but  to  make  that 
cbmmitEtieht.  ^  ,  r  -  i 

the  largest  reason  for  that  is  that  iricfeasmgly  the  labor  pool 
that  i:.  available  i-^  minority  and  female.  1  would  really  refer_the 
committee  to  a  study  done  by  Mr.  Howard  FuUertpn,  wno  was  a 
demographic  statistician  "who  didaiabor  statistic  v,  here  he  madp  a 
very  accurate  projection— or  at  least  it  is_the  kind  of  projection 
that  many  people  feel  comfortable  with—which  shows  that^won^en 
workers  will  account  for  two-thirds  of  the  total  growth  in  the  labor 
force  up  to  1995,  and  that  the  black  labor  force  will  grow  during 
th^  same  time  period'twice  as- fast  as  the  white  work  forc^ 
'  Thai  to^us  indicates  th^t  organizations,  whether  they  want  to  or 
not  arc  aing  to  be  confronted  with  a  yery  dijrerent  makeup  of 
workers  and  labor  force  growth  than  they  have  seen  in  the  past. 

Furthefraore,  I  think  the  1980  census  showedus  some  very  m 
esting  things  also  that  I  would  refer  to,  and  that  is  that  in  the  5U 
largest  metropolitan  areas  in  the  United^St_ates  which  accou^^^ 
would  suspect,  for  the  largest  employment  centers  in  the  United 
States,  the  percentage  of  minorities  and^ercentage  of  Hispanics 
and  bladks  accounted  for  k  significant  increase.      ^  : 

I  have  attached  to  my  testimony  a  chart  which  shows  the  projec- 
tion of  the  1980  census  iri  the  50  largest  areas.  ^  ^  _ 
It  is  interesting  to  note  just  a  copple.  of  thiMs^F^or  example,  ^^^^^^ 
of  those  areas,  wherijyqu  co^irit  bofh ^blacks  and  Hispanics  to^geth^, 
account  for  over  5S-percent  minority.  That  is  a  sigrilficant  f 
any  employer  to  kriow  who  has  beert  in  business  in  those  areas 
because  that  Is  where  they  have  to  draw  iiieir  labor  force  from: 
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There  are  11  other  rhetrdpdlitan  areas  where  the  black  popula- 
tion,' for  cxaniple,  would  be  over  20  percent  her^  in  the  next 
decade.  So  J  thin^  external  lal)dr  for^^^^^  which 
is' going  to  be  changing  and  which  will  force  businesses^  to  adjust 
their  own  patterns.^  _^  _^         _^   _ 

It  also  would  suggest  that  one  of  the  key  measures  that  future 
equal  employ  merit  bppprturiity  cqmplia^  it  were^  might  use  is 
to  look  at  this  external  market  and  to  begin  to  compare  what  an 
organizatibri  has  done  in  the  aggregate  with  its  iriterrial  work  force 
^^nd  whether  that  reflects  the  external  durability:  C 

We  are  dealing  with  fluite  a  few  of  the  cbtripariies  fKat  have 
undertaken  a  project  to  ob  <Jone,  using  census  material  and  apply- 
ing it,  so  for  the  ii^xt  10  yeare  we  will  have  a  much  more  accurate 
count  of  the  available  skills  in  the  outside  labor  market  and  what 
those  skills  may  mean  for  hiring  inside.  We  would,  of  co^se,  b^ 
very  liappy  in  the  fut  toy^deliver 
the  results  to  the  committee  for  help  in  its  work.  . 

The  sjcohd  character^  think  is  critical  to  equal  empldy- 

,jment  oppbrtunity,  is  the  change  in  the  internal  work  force;  it  is 
now "^1 5  y ears_  later  from,  the  beginnings  d_f_  the  j^ridd  pf_ Je^ual 
emplbynient  opportunity^  the  formal  beginning.  Many  new  organi- 
zations that  we  deal  wth  liaye  sigiiificari^^  integrated  their  work 
force.  The  rol^  of  minorities  and  women  has  changed  dramatically,  > 

the  numbers  have  changed  dramatically,    _  j  _ 

.  Of  course  it  is  ridt  publicly  available  to  discusa  equal  emplojonent 
opportunity  statistics  for  individual  cbmpanies  because  of  the  sensi- 
tivity of  that  infdrmatidn  that  companies  still  have,  but  ag:gregated 
statistics  are  available,  and  I  \yould  simply  refer  tx)  the  statistics 
«  published  by -thb  GAO  4ri  its  April  9  report  "to  the  Congress  on 
EEQiS,  which  *^shows  that  there  were  considerable  changes  in  the  r 
total  percent  utilizatidn  df  miridrities  arid  wdmeri  in  all  major 
categories.      '  ^ 

We,  therefore^  feel  that  this  change  in  the  iriterrial  v^drk  force  of 
major  organizations  has  also  produced  and  is  now  beginning  to 
produce  at  an  accelerated  rate  iriterrial  jnajiajgemerit  chariges, 
changes  in.  emphasis  in  equal  employment  opportunity. 

Much  bf  the  early  history  of  equal  en^^  oppbrtUriity  is 
centered  around  selection  arid  recruitment  material,  Mtd  while  we 
,  do  nbit  suggest  that  is  no  Ibriger  important, 
based  on  observation  of  programs -that  are  be^g  worked  on  right 
now—  that  that  _  emphasL*  is  c'liarigi_rig._  _The  recruitmerit-arid-seLe^^^ 
tion,  process  has,  by  and  large,  established  itself.'  Much  of  it  has 
been  litigatedi  ^brpbratioris^  have  adjuste^^  so  thatj .  b^  a^d  la^^ 
at  least^assures  them  of  a  continual  flow  of  minorities  sind  women 
in  to  the  work  force  tb  satisfy  their  yariousrieeds.  __  

What,  of  course,  has  happened' during  that  sariie  time  period  is 
that  pebple  who  have  gbrie_  tb  wbrk  for  those  orgariizatidris  iri  the 
last  15  years  have  represented  a  very  different  mix  of  work  force— 
bf  employees  than  :  those- who  were  the 

resulted  in  an  incrifease  of  minority  arid  women  workers,  but  it  has 
resulted  also  in  a  very ^diflererit  attitude ^^^^^  E|riplbyees 
are  much  more^vdcal  now  aliout  their  aspirations,' their  nfeeds,  and 
their  interests.  They  are  much  rribre  willirig  td  gd  to  the  dUtside  if 
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the^.feel  a  corporation  does  hot  satisfy  their  .needs.  They  are  much 

more  willing  to  leave.  .    .   ,  _ 

There  was  a  study  done  i-ecehtly  by  the  attitude  survey  team  of  ' 
Yankeldvich,  Skelly  &  White-  which  of  course  as  j^ou  probably 
know^  there  is  a  general  sampling  of  attitudes  which  reaUy  bears— 
,  this  but  and  which  clearly  indicates  that  when  it  comes  to  matters 

.    of  fequal  employment  oggprtuhity,  employers  mil 

increasingly  vocal  and  assertive  woi-k  force  that  brought  into_  equal 

"  employment  opportunity  and  affirmative  action.,  programs  ^in  the 
recruitment  and  selection  stage  would  insist  that  those  same  prin- 
ciples be  continued  and  be  part  Of  the  ongoing  management  i-espon- 

-   sil>ility  to  the  organization.  _    j      -  i  

As  a  consequence,  we  now  see  corporations  more  and  more  tjirn- 
\hR  inward  to  examine  their  own  programs  or  management  system. 
Just  a  few  years- ago,  it  was  really  not  ja  common^  practice  Jpr 
cdrporatioits  to  conduct  personnel  audits^  They  would  audit  th^^^^ 
selves  on  the  operation  of  their  various  personnel  assistajits,  JN_ow  . 
it  is  uncommon  for  large  organizations  not  to  conduct  routine 
audits  of  their  persoririel  operations  to  reevaluate  their  own  status 
in  the  treatment  of  employees  generally.  '    ,    ,^  .xef;^A„,, 

We  are  lbbkin:g  at  hew  sj^tems.  I  Jiave  attached  to  the  testimony 
a  QUick-referehce  chart,  a  series  oT  tabM  which  sho\Y  the^m^^^ 
employment  systems  that  we  find  corporations  are  inQreasingly 
studying  to  determine  whether  on  not  thrae  ^re  working  to  provide 
the  kinds  of  thihgs  the  organization  wants  for^  minorities  and 

female  workers  as  well  as  the  population  in  general.   _  . 

What  we  see  cdmihg  out  of  much^of  this  is  a^concept  of  work 
force  or  workplace  equity  wherein  fairness  in  tlw  worjcplace.^b^ 
comes  paramount  to  SOme  of  the  more  traditional  ways,  perhaps, 

that  the  employment  system  was  adm^inist«red  in  th^past..  

The  role  oT  mahagement  in = all,  of  this  is  critical.  It  is  ne^egsai-y 
for  an  organization  to  recognize  from  the  top Ydown  that  ^  ^^^^ 
employment  bppdrtuni4^,  now  that  it  is  an  integral  part  ot  the 
corporation,  to  work  effectiveb^  it  needs  senior  ^anag^^^^^  com- 
mitment. Sometimes  that  is  possible  and^^sometimes  that  is  very 
difficult.  Tiiat  remains  to  be  one  of  the  biggest  chabenges  to  the 
equal  employment  opportunity  manager,  that  person  I  mentioned 
^  the  beginning  of  my  testijndny  with  whom  i  deal  more ^osely 
than  I  do  with  other  parts  of  the  corporate  organt^tion.  l  hat  is 
the  person'  whd  haS  to  persuade  senior  managemeht^  that  equal 
employment  opportunity  is  good  busi^ness.  Incje^i^lly  equal  em- 

'     plovment  opportunltv  irtahagers  are  doing  that.  Thej/vWiU  have  to 

do  that  over  the  next  few  years.   .^.^  v     r  •  *.u« 

In  order  to. make  eqUal  employment  opportunity  ^ork  in  the 
eighties,  I  dd  not  think  that  more  Gbverhment  pressure  or  more 
Government  activity  will  help.    -  ^    -        -  i  ft™ft^«.a 

Large  organizations  have  found  that  the  Government  oftentimes 
poses  a  threat."  Compliance  agencies  have^  spent  a  lo^t  ot  time 

'  '  moving  paper  from  one  office  to  smother  0^^^ 

show  by  W  of  enfSrcement.  EEOC  has  stepped  up  its) individual 
charge  process  systom,  resblving  charg^  at  an^accelerated  rato. 
,  has  not  generated  any  large  recent  action  that  would  convince 
^corporations  thst  the  motivation  for  equal  employment  opportunity 
should  be  the  eytornal  threat. 
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The  motivation  for  equal  employment  opportunity  is  the  internal  . 
concern  for  the  human  resources  that  it  has.  Humah  respurce^^ 
other  resdurces  are  ari  investment.  It  is  expensive.to  get  employees, 
;it  is  exi>ensiye  to  train  employees^  and  tt  is  _e^^ 
empldyeesriThe^corporations  increasingly  are  workiiig  toward  re- 
taining  and  maintaining  a  stable  ^work  e^  when 
we  talk  about  a  work  environment  means  maintaining  good  equal 
employihent  opportunity  prp^ra^^ 

I  hope  that  some  of  this  information  is  helpful.  We  wilU  of 
course,  be  happy  to  submit  any  further  answ^^      questions  a^^ 
emerge.  We  do  have  data  and  information  which  we  will  be  happy 
to  J5rbylde. .      

Mr.  Hawkins:  Thank  you^       ^ape.  "  ~ 

Gertainly  there_  is  hpj;  the  desire_of  this^  c^ 
to  me,  the  intent  of  the  Equal  Employment  Opportunity  Act,  to 
interfere  with  corporate  decision  any  type  of  compli- 

ance program  would  involve  some  paperwork,  l^ut  can  you  be  a 
little  more  sj>eciflc  as  to  v^rhat jregu  be  imbalanced 

and  which  part  of  the  enforcement  process  imposes  unreasonable 
paperwbrfc_bh  tjie_cbrpbrate  sector?  .  ^ 

Mr.  Safe.  Again,  speaking  just  on  the  basis  of  ^\it  experiences, 
perhaps  the  biggest  arihbyarice,  the  biggest  drain  on  corporate  ^c-, 
tivity  in  trying  *  to,  maintain  equal  employment  bppbrtunity  prc- 
grams  has  been  the  revised  order  No.  4  program  under  Executive 
Order  11246:  Aa  part  of  that  program,  contractors  are  required  tcr 
maintain  individual  written  affirmative  action  plans  at  eveiy  facili- 
ty where  they  haye  Federal  contracts.  For  a  cornfcany  that  has  500 
facilities,  and  that  is  hot  uncommon  when  you  uook  ^t^  organiza- 
tions such  as  the  insurance  business,  at  some  of  thes_§_  facilities 
there  are  five  pebple^arid  they  are  required  by  the  legislation  to 
maintain  a  full  affirmative^  action  plan  at  each  facili_ty,  They^^et 
audited,  and  if  they  do  hot  have  a  full  compliance  program  at  each 
facility,  they  can"  be  citedjTor  deficiency,  and,  bf  cburse,  sahctibhs 
would  be  invoked. 

That/ does  hot  serve,  in,  our  view,  the  future  oT  ectual  em^ 
merit.  It  creates  simply  a  paperwork  burden;  These  people  do  not  . 
really  implement  equal  emplbyment  bppbrtum^^  ^rpgrams,  they 
simply  maintain  the  paf^?  that  accounts  for  the  existence  of  the 
affirmative  action  compliance  plan.  That  is  one  example  that  we 
wdulg  cite. 

Mr.  Hawkins.  I  Nvas  a  little_cbnfusMjas_tb_w^  ari  empldyer  df 
only  five  employees  would  be  required  to  have  an  affirixiative 
actibn  written  _plan_at_thMJb^^^  ^^^^  illustra- 
tion, does  riot  conform  with  the  present  exemption.   

t  Mr.  Safe.  The  current  jirbcess  urider  the  Executive  order  gives 
the  corporate  parent  the  contract,  and  alh  entities,  of  that  parent 
become  a  part  df  that  coritract.  So  if  the*"  contractor  himself  has 
over  250  employees,  all  parts  of  that  brgahizatipn  are  cbyered.  The 
way  that  has  been  interpreted  is  to  require  a  v':itten  plan  at  each 

location.  _  _    _  „_   ^_   *   

^Mr.  Hawkins.  For  that  location  alone,  is  that  it?  That  seems  to 
be  a  total  cbrruptibn  bf  the  ,idea.  I  wbuld  certainly 'agree  with  you, 
that  would  be  unreasonable/  ;  , 

Db  ybu  have  any  bther  examples?  "  "    ^  ' 
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_  Mr,_SAPE,  Ahdtii^er  example  which  is  somewhat  different,  and- 
this  one  gets  closer  toVthe  question -of  enforcemenLcomp^  it 
dpe_s_jLe_rierate  a  paperwork  process^  a«d  that  is  something  that  is 
referred  to  as  the  age  factor  availability  analysis.  You  may  have 
had  other  witriesseis  testify  on  that:      »     ,  ,   -  .- 

Essentially  the  purpose  of  this_  analysis  is  a  good  one,  and  that  is 
to  establish  a  measure  by  which  to  identify  whether  or  not  an 
organization  is  utilizing  minorities  and  females  at^levels  that  it 
should  be  given  their  availability  in  the  work  force.  The  problem  is 
that  with  almost  eveiyon_e_whp_JiM  studied  ^  I  am 

talking  about  demographers,  econoniists,  agree  that>  it  _is_  not_  a 
feasible  process.  It  tendsjo  double  cpiirit  arid  overlap  factore;  Some 
cbrpdratioris  cannotxomply  \Vith  that,  yet  through  repeated  compli- 
ance reviews,  DFCCP  insists  riot  orily  ori  the  rigid  adherence  to  the 
age  factor  analysis,  but  specific  weighting  f5^r  each  factor  whether 
or  not  that  makes  serise  to  the  drj;ariization 

What  one  finds,  therefore,  is  that  corporations  go  through  exten- 
sive paperwork  burdens' to  iustify  the  age-factor  analysis  when  it 
really  does  not' even  reflect  a  reality  of  what  we  do  in_  the  process. 
This  we  have  foun_d_  results  alriidst  iri  a  double  set  of  books.  Manag- 
ers are  not  going  to  manage  by  something  that  is.  unrealistic;^  the^ 
will  manage  by  what  makes  serise.  Thgy  will  prepare  the  age-factor 
analysis  for  th/a  Government  and  leave  it  on  the  ;sBeM',  arid  when 
the  Government,  ajLent  comes  iri,  they  wilLgive  him  the  age-factor 
analysis  and  not  spend  days  arguing  oh  who  is  right  \arid  wh.d  is 
wrong  bh_each  brie  of  the  factors.  __  _     \  . 

The  organization  itself  is  n^aintaining  a  set  of  internal  ^ectives. 
bftehtimes  mbre  stririgerit  than  those  found  in  the  affirmative' 
action  plan  of  the  Government.  We  are  reailyl  dbUblirig  the  prg^^ 
simply  by  the  rigidity  of  the  system:  This  concept  was  develbped 
really  for  the  defense  industry  and_  would  jnaM  spm^^  serise  give^ 
the  prbductibri  reqUiremerits  involved  in  ^hat  industry.  ^  \ 

Mr.  Hawkins.  Feeling  such  analysjfi  is  hbt  riecessary,  are  there, 
feasible  or  effective  alterriatives?  -  _ 

Mr  Safe.  There  are.  It  would  require,  of  course,  a  major  change 
for  the  Departmerit  of  Labor:  We  feel  all  that  is  really  n-  j^ssary  by 
way  oPjudging  generally  whether  cbrripliarice  is  or  is  not  taktng 
place  is  perhaps  what  I  would  call  a.  2-  or  2  VS-factor  analy|is._The  ' 
key  indicators  really  are  what  is  the  availability  outside?  .What  . 
does  the  empiloyer  have  at  clearly  specified  job  groups,  addi job: 
levels?  And  then  what  is Jhe  employer  ddirig  by  way  of  gaining  an 
upward  movement  to  modify  those  levels?         .   _    : 

That  is  reallj^  all^bujieed  td  Iddk  at.  It  is  a_ very  simple  process, 
there  is  nd  niyjst^ry  in  moving  people' from  one  jbb  level  to  andthe^ 
job  leyel  br  hiririg  pedple  from  the  outside  to  do  -a  certain  jobj 

To  go  through  the- elaborate  cross-referencing  tha^^^ 
has  set  up  quite  frarikly  is  burdensome  and  counterproductive. 

Mr.  Hawkins.  Do  you  consider  the  setjbirig  df  goals  and  timeta-  ' 
bles  td  be  ari  uririecessary  burden? 

Mr  Safe.  Goals  and  tiEtietables  are  a  fdrrii  of  measurement  as 
long  as  the  failure  to  make  a  goal— we  often  call  them  jJorporate 
objectives;  goals  and  jinietables  has  ari  unfortunate  connocr?trxrn. 
The  failure  to  meet  an  objective  should  riol  _be_  a_ presumption 
discrimination  is  takirig  place.  It  should'  be  the  beginning  of  an 

'      210        \  ,     ^  . 
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inquiry  to  see  whether  or  hot  things  changed  during  the  course  of 
the  year  that  a  goal  or  objective  could  not  bib  met.  But  the  use  of  a 
'measurement  system,  as  some  of  the  wtnesses  testified  tp  earlier 
today,  there  is  nothing  unusual  about  th^t.  I  would  find  it  surpris-, 
ing  if  a  large  number  of  i:orporate  organizati^  oppose  the 

existence^ of  some  kind  of  numerical  measurement.  • 

Mr.  Hawkins.  I  assume  from  the  answer  that  ybii  do  hot  neces- 
sarily look  upon  them  as  quotas. 

Mr.  Safe.  Noj  we  look  upph  them  as  mahagemeht  tools. 

Mr.  Hawkins.  Mr.  Weiss?     ^  ' .  . 

Mri.  Weiss.:  What.db  you  think _w_iU  be_the  effect  of  the^indiyidual 
approach  rather  than  the  systemic  approacb^o-  v^"*^  compjanies 
which  are  hot  already  ihvplTO  ac^  :r(i^  Jirogram^ 

Mr,  Safe. -Well,  in 'the  firat  instance  I  guess  my  ^problem 'is,  I 
heard  by  reference  _that_the_^tto^^  testified  this  was 

going  to  be  the  Justice  Department's  approach. 

I  have  some  difficulty  w 
business  we  take  our  cues  more  from  the  Supreme  (3ourt  than  we 
do  from  the  Justic^^  told 
u&  that  systemic  discrimination  was  one  of  the  two  kinds  of  dis- 
crimihatiph  _w^  .at.  I  have  riot  heard  the  Supreme 

Court  say  thai  has  changed.  -  : 

When  the  AttprJiey  Geri^^^^  is  appdirited  to  the  Supreme  Court,  I 
may  be  more  attentive  jto  that  issue. 

I  _  think  we  will  _have_  systemic  discniriinatidri  in  organizations 
where  tftere  are  problems,  iarge-scale  discrimination.  I  think  just 
by  the  sheer  jjlai^  w^  we  are  not 

going  to  see  that  niuch  more  systemic  discriminatib;h,  / 

Most  of  the  major  prdbleriis  would  give  rise  to  the  concept  .of 
systemic  discrintination  such  as  in  1971.  which  ehtailed  the  whole- 
sale exclusibn  of  minorities  krid  women  in  certain  jobs  and  certain- 
industries.  That  ds  no  longer  thercs.  So  I  do  hot  see  the  cphqept-~I 
see  it  of  ditniiiishing  impdrtarice.  I  do  not  see  it  disappearing^  it 
certainly  is  not  disappearing  because  bhe  part  of  the  Goverhmeht 
says  it  is  no  loriger  around.  "  ^ 

Mr.  Weiss.  This  administratipn  when  it_  came  in, ^tpld  th^^ 
missiorier  to  discoritinue  trying  to  substantiate  charges  of  systemic 
discrimination.  Sears,  Roebuck  conies  to  _mind^iThe_  Co 
had  'fceen  at  that  for  a  number  of  years.  They  were  in  the  process  of 
getting  a  settlement  from  Sears,  Rpejbuck^wheh  aU  of  a  sudden  the 
administration  says:. "Hands  off,  i^e  are  not  going  to-be  concerned 
abput  this  ahy_  more./'     _   _    ^    _     _  •  ^ 

I  am  not  sure  (a)  t&at  in  fact  we  do  not  have  these  kinds  of 
problems  ahympre,_dr  (6)  that  iri  fact  this  will^  ridt  have  "an  i|npact 
irf -the  Government  charging  individual  acts  of  discrimination 
rather  than  systeriiic.   

Mr.  Sape.  I  guess  I  am  reminded  of  the  fact  that  jLripr  _tj)_J972 
arid  the  passage  of^H.R.  1746,^  EEOC  coujd  not  sue  anyone  anyway. 
Most  of  the  systemic  cases  that  were  developed  prior  to  1971,  the 
big  ones.  _  _  ' 

_  Where,  there  are_  grie  varices^  where  discririiinatidri,  I 

think  potential  employees  or  current  employees  would  take  it  to 
court  if  the  cpurte  rdU  the  cdricept  df  the  seventi^^^^  then  it  is 
no  longer  available.  'But  at  the  present  time  I  think  ^it  is  still 
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available  as  a  form  of  remedy.  Whethe^^^ 

Gpvernmen^t  or  rid^  be  used  by  the  Government,  quite  frankly,  i  am 

^  not  in  a  position  to  say.  ^  .    .   i.  -i. 

^  '  Mr.  Weiss^  Well,  ^ven  the  example  that  you  cited  at  the  puteet 
of  your  testimony  about  thej)hpne_callxou  received  from  the  head 
of  this  large  cofporation,.and  the  concern^  that  he  expressed  tp_  you, 
i  do  not  quite  understand  why_ybu  would  not  be  in  a  position  to 
say  what  the  Government  ought  to  or  ought  not  be  doings  if  you 
are  concerned  about  the  kind  of  sij^rial  that  employees  of  the  jcorpo- 
ration  which  you  represent^may  be  getting,  whic^ -may.  npt_be  the 
signals  that  the  management  of .  those  corporations  would  want 
themtbget.    ^  ^         ^  ^ ^     ^  ^ 

Mr.  Safe.  Well,  on  that  point,  Lthink  the  kind  of  signal^that  the 
Government  sends  out  is  vejy  important,  and  I  think_p^_rhaps  if 
the  Justice  Department  is  sending  a  signal  th^t  it  is  going  ^  be 
more  lenient  in  the  area  of  equal  employment  opportunit3'i_that  is 
goihg  to  be  the>  kind  of  signal  that  some  corporate  managers  are 

going  to  find  troublesome:   

,The  mere  fact  th^  the  Justice  Department  if  it  is  in.  jact  going  to, 
liO  longer- pursue  systemic  cases  and  if  that  in  fact  does  impact  on 
the  EEOC,  which  I  really  do  not  know  today  whether  it  does  or 
does  not,  that  will  change  a  very  small  portion  of  the  total  erifdrce- 
ment  process  of  equal  emjildyment  oppt)rt  unity:  I  think  most  corpo- 
rate managers  perceiVe  that.  V.  .ii    .  ^  i-t 

r  The  corporate  cpncern  and  the  corporate- disillusionment  with 
EEOC  has  been  less  with  EEOC  and  title  VII_  than  it  has  been  in 
the  whole  concept_bf  th^program.  The  signals  from  EEOC  at  this 
time,  because  of  the  number  of  vacancies  oh  that  agency,  are  riot 

forthcdmihg.     _  _  J  -  i. 

I  really  da  not  know  what  the  position  of  the_oustice  DeparXm^M 
is,  whether  vlt  will_re£reserit  something  that  will  trouble  the  chief 
*  executive  officer  or  simply  reinforce  his  concern^  He  is  the  kind  pf 
a  person^  hdweyer,  who  would  say,  "I  don't,  really  care  now  any 
longer  what  the  Government  is  doing,  because  we  have  cdme  to 
grips  with  it."  __  -        .1^  .  j 

Mr:  Wjbiss:  That  is  as  far  as  the  cpmpah^  wh^jh  ha^^ 
the_prdbLem^ahd  even  there  you  have  indicated  in  your  tesUmPny 
that  there  may  be  an  'internal  prphlem_ihat  is  cre^^ 
Gdyerhixieht  reyereing  fi^^   in  this  situation.  But  some  of  the  j;esti- 
mony  we  Heard  before  you  ihdica_ted_lhat  in  fa^^^^ 
expensive  prdpdsitidii  to  adopt  an  affirmative  action  prdi^ani  4m 
that  in  fact  a  number  of  cdmpanies  rnay  in  fact  decide  if  the 
Gdyernment  does  not  ^are  to  enforce  systemic  discrimination  viola- 
tidns  any  mSr^,  why  shojiild  they? ^  ■  -    -     \    -_       r  ^ 

You  are  suggesting  that  in  fact  there  is  hardly  any  of  that 

^'me^Sape:  Based  on  the  context  whichj  can_ipeak_frdm,.^^^^^ 
are  210  cdmpanies  we  deal  with  on  a  regular  basis  in  the  area:  of 
equal  employment  opportunity,  we  are  familiar  with  Jiheir  pro- 
CTarns_,_khQw  what  they  do  and  how  they  do  it,  and  we  know  their 
progress  and  their  failures..  None  of  thdse  cdmpanies  do^iiot  have 
not  only  *  an  affirmative  action  plan  but  an  extensive  affiitnatiye 
action  prograr.v  So  in  _my  experience,  I  am  sure  there  are  compa- 
hifes  .out  therb  which  do  not:  1  am  positive  of  that.  I  do  hot  khdw 
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- lb  uie>  are  or  where  they  are  right  now,  but  among  that  part  of 
uorpprate  enyirbnirieht  which  really  represents  the  top  of  the 
Fortune  Vatrng  of  large  corporations,  I  do  not  think  you  are  going 
to  find  a  cofporatidn  that  does  not  have  an  affirmative  action:  plan 
that  is  probably  far  in  excess  of  anything  the  Gdyerrimerit  even 
thinks  they  have. 

Mr.  Weiss.  I  guess  to  close  out,  are  you  saymg  ais  far  as  you  are 
concerned,  it  does  not  make  any  difference  whether' in  fact  the 
JMtjj^e  Departmeiit^^^^      on  enforce^  systemic  acts;^of 

discrimination  to  individual  acts  of  discrimination,  or  as  far  as  you 
are  concerned  you  dto^  hot  want  to  comment  on  that  because  it  is 
nojie  of  your  business?  _ 

Mr.  Safe.  I  coufd  say  I  do  not  want  to  cpmment^^p^ 
can  answer  the  question  because  the. dustice  Department  does  not 
have  the  authority  to  sue  under  title  VII  any  of  the  companies  that 
I  work  with.  The  Justice  Department  only  has  authority  to  sue 
public  ihsti  tilt  ions.  So  frankly  frdnj  bur  standpoint,  and  I  am  sure 
from  the  standpoint  of  the  companies  we  v.ork  with,  the  Justice 
Department  issuing  a  statement  ^ley  will  no  longer  pursue  system- 
ic cases  would  be  interesting  to  the  city  of  St.  Louis  arid  the  city  of 
Denver^  but  not  to  any  of  the  private  employers  who  are  currentl3' 
under  title  VII  iurisdiction. 

Mr:  Weiss;  There  is  a  piece  of  legislation,  apparently  it  has  heeit 
rejected,  but  was  proposed  by  sbme^pf  the  more  Uberal  j^^^ 
the  opposite  party  which  in  essence  would  remove  enforcement 
powers  from"  the  Cdrumissibn  and  transfer  all  of  it  to  the  Jtistice 
Department.  .  _  _ 

It  was 'in  that  context  thp.t  it  seems  to  me  there  is  some  cause  for 
coricern'as  to  Government's  view  on  the  matter. 

Mr.  Safe.  There  is  a  lorig-term  concern.  Were  this  to'  happen 
tomorrow,  I  would  stiggest  that^wbuld  coristitute  a  disruptive  event 
in  corporate  equal  employment  opportunity  pro-ams.  If  »it  happens 
10  years  from  ridw,  I  '-:vv^rl  suggest  it  would  make  very  little 
difference  hei^i^Q  syi^ir.  '  ,\  rement  v/iil  have  ceased  to  be  tre 
inajpr.ovent  ijiat  it  8l\k^^.\^  Pq^^:,  

There  is  a  court  case  -l  i^r^t  t  V70u3d  simply  for  the  reco:^  d  indicate 
that  is_  t^Jang  the  fijit^s^  this  alrM^y-  That  Js  the  deci- * 

sion  against  the  Republic  National  Bank  of  Dallas,  which  I  have 
cited  in  my  testimbriy^  where  Juq|^^  4fter  extensive 

trial  which  Icoked  into  allegations  of  systemic  discrimination 
tt^rpughbut  this_pArticular  bankj^cbnchided  tMt  Jthe^w  Cwicept 
X  ^  systemic  discrimination  was  an  archaic  concept  it  was  designed 
for  an  earliej  time  except  by  a  page 

of  proof  the  practices  that  lead  to  discrimination. 

As  we  move  into  a  more  sophisticated  timej  the  employlnent 
system  as  a  rule  has  new  areas  where  discrimination  may  be 
present.  We_  have/  also  aMbd  other  things  like  computer-applied 
statistics  to  demonstrate  how  certain  employment  practices  impact 
to  the  point  where  we^can  retiri^^  J^^he  indiyidUal  impact^^rid  infer 
the  existence  or  nonexistence  ^f  discrimination,  if  Judge  Higgin- 
fetham  _is_  in  fAct__cbrrecti  then_t_he  felLure  to  pui-sue  _systemic 
discrimination  casjBS  may  be  ^  small  item  indeed,  i  do  not  know 
that.  ♦  ■ 
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/  .  ...  ,  .   

Mr.  Wkiss  I  have  not  read  :that  decision,  so  you  have  the  advan- 
tage over  me.   .  . 

Thank  you  vjery  much. 

Thank  you,  Mr.  Chairman.-  _ 
'  Mr:  HAWKms,_Thank  you,  Mr.  Weiss,   ,  ^ 

Thank  you.  Mr.  Sape.  Your  testimony  •  is  very  valuaWeAo  the 
committee.  We  appreciate  your  appearance  before  the  comnnt.tee. 

Mr   Hawkins.  Our  next  and  final  witness  _is  Mr^  L^^ 
Lorber,  Esq..  representing  the  American  Society  for  Personnel  Ad- 
ministration. ,    „         7,   '  «r  i"-v 

Mr   Lorber,  we  welcome  you  before  the  committee.  We  look 
forward  to  your  testimony.  Your  written  stpj^ement  in  its^ 
will  be  entered_in  the  record  at  this  point,  and- perhaps  we  might 
better  gain  from  your  giving  us  the  highlights  of  it,  rather  than 
with  reading  the  prepared  statement. 

You  may  deal  with  it  as  you  so  desire,  .       ,,  ^ 

[The  prepared  statement  of  Lawrence  Lorber  follows:] 

Prkpared  Statement  of  Lawrence  Z.  Lorber  on  Behaef  of.  the  American 
Society  for  Personnel  Administration 

Mr.  ehairman.  members  of  the  Subconimittee,  my  riame^is  Lawr^ce  Lotber.  L^m 
ap^arin^  you  today  on  behair  of  the  American  Society  for  Pereonnel  Admm- 

'^The^Am.ericaa  Society  for  Personnel  Administratidri  (ASPA)  is  the. world's  largest 
ftsaociation  J3f  personnel  and  industrial  relations  proressionais^ repr^tmg  Jiear^ 
84  GOO  Dractitioners  in  business,  government,  arid  education.  dedLcated_  ta  the  fur- 
therutv^^^^^^^  and  industri^  relations  management_ASPA  member^.are 

invob^^in  ail  aspects  of  personnel  ^licy  mcludirig  the  dev^lopmejil  find  impl^en- 
tatioD  of  employers'  equal  em ployrneht  arid  ammative  actioii.  pQlLCjes,_The  pi^am^ 
xation  has  long  be^n  involved  with  the  contract  compliance  program  irgludinjg  the 
sponsorship  of  numerous  continuing  educatiori  f^T'^^f  ^^^^^j^^^.^ 
tmct  compliance  as  w^ll  ^  taking  a  leadirig  role  jn  establishing/the  climate  which 
has  enabled  the  brodd  consensus  iri  favor  of  equal  empJoyment  to  become  a_C|c^n 
American  life.  Indeed,  while  ASPA  riiembe^  come^from  eveO^  level  of  busine^^^d 
governme^  and  hold  pdsitibris  at  every  ley^l  .within  JLheir  organizations^  ASPA 
reuresente  the  operating  persbnriel  practitioner.Qf  theLsmaU  to  medium  s 
naTfr  o^  ^tingTacilitl  v^^  a  larger  company.  Thi^back^und  and  member- 
ship com^sition  gives  ASPA  a  rather  uniqu^.perspective  on  the  c^^  comply 
ance  program  and  the  real  functioning  and.possibilities  of  amjmative  action.  _ 

My  ov^nTbackgrburid  might  be  of  soine  assistance  as  ^vell.  I  am  curren^^^ 
iiiihe  Wa^ingtbri  bffice  of  Breed.  Abbott_&  Morgan_and  represent  fem^^^ 
il^ls  of^u^  employment  tncludin^OFCCP  matters  Pn^ 

nrm,  I  held^various  positi^jns  in  government  including^t!^t^:Director     the  Omce 
of  Federal  Contract  feompiian(ie  Programs  in_the  F^rd^dministrationj  Durm^^^ 
tenure,  the  regulatofy  .reform  effort  at  the^  OFCCR  was  comr^encedj^mclading 
various  detailed  discussions  with  subcommLttee  staff  and  ^testimony  ^^re  this 
subcbmmittee  on  Ihat  vit^ii  M^estjon.  As  a  result,  I  hope  I  bring  some  perspective 

and  understanding.of  the  issues  to  you.     .   r  ^^u^  Wr-f^P  «r.H  n 

As  I  nQted,_th£L  effort  to  reform  the  regulatory  procedures  of  the^  OFCL^.Bi^d^ 
generaLconsensu^  that  such  reform  is  necessaryjs  not  new.Jt  is  s^e  to  say^thal^l^ 
of  the  B0ver_nm*^t's  regulatory  programs  have  been  the  subiect  oC  such  a  ^us^in^ 
review  process.  Wh^  that  process  has  tal^en  sb  Ibng,  with  solutie  tangible.resULt.  i^, 
i  heUev^  one  of  the  vexing  problems  your  cbriimittee  mast  address. J  -^f  I^^^^OJJ?^^^ 
th7  nmS  reasons  is  the  woiful  lacR  of  understanding  of  the  nature,  of  the  OFCCP 
pro^rm  and  its  role  in  the  broad  spectrum  bf  thejoverjiment's^equai^em 
S-fets.  As  this  Committee  is  well  aWare-j  the  pabto  p^iCy  _to^^'pds_  equal^e^^^^ 
ment  has  been  marked  by  a  cbnscious  desire  to  broaden jthe /avenues  relief 
multiply  the  forums  in  which  equal  empioyment.issues  can  be  raised.  While^each 
program,- or  statutory  scheme  has  certain  distinct. features,  remedies,  and  obhga- 
rtions  thfe  overall  concept  has  beeri  tb  afford_as  Jnsny.different  means_of  relief/as 
Sle  Were  one  to  try  tb  create  an  apple  bjg_enbugh  ^  absorb  as  many  ^ites  as 
are  possible  in  this  area,  one  Wbuld  have  tb  create  an  apple  bigger  by  far  than  has 
yet  to  be  di^^ered.  / 


Oj  iiiii-n'st  ir".  tii.ii  liii.-.  (l<'\fi(if>irii*rH  Hiis  not  corpi.'  wittibut  ciobaU',- Indeed,  the- 
loHKirss  was  Hot  iin<iwar('  ot  pri)lili*rn  vvIhmi  it  vniicU'il -tM^*- Civil  Rights  Ac(  of 
\'MU  'Mu\  wlu>n  it  fuiuianiffiially  iiiritTuk^cl  Title  VII  iii  VM2  ^jiviiiK  the  EFOC 
fiiibivfiiuMit  authorUy.  In  thi'  di'bates  bl  VM\\,  tUc  St^riate- tlefeatecl  iiii  ariieridment 
(iitVriM;  t>y  StMatbr  Tower  which  wbiild  have  made  Title  VH  ihe  exclusive  federal 
ioi  ur;  for  deai^ri);  with  iille^JJlions  of  erriploynierit  discriniim  arid  the  House 

rejef'<'i\  ^i.)  iirriiMuliiu-Mt  offi-red  by  Reprc'seritati ve  McC'li)ry  which  would  have  pre- 
viMiii.^  :r(;  v'V('rl;i|)  between  -  FeiU-'nii.  Jirid  •*  iti*  jurLsdJeciOn:  In  15)7:^  the  Coil^ress 
rejeuvs.-:*  ah  i-lfi)rt  to  rijerjie  tiu'  OhW  -Uitx  U  )...-  IClvOC;  And  ill  UilM,  i^resldont  Carter 
rejected  a  reL-<)hiriiend:it;orj- (hat  the  ()F('('P  he  folded  into  the  KKOC' Those  results, 
based  iiis  rhey  wer:*  u\)i)u  the  assamptioiKthal  riiore  ratt:Lr  than  less  was  an 'appro- 
priate i)ul)li:'  {x'tl  ii'y  i'^  thrv  etnj)l()yrrU"nt- tlisvrirnjiiatioii  area  creatj*d  a  bureaucratjc 
|)n)bler,,  •lilcb  h;is  yet  (o  he  resolved:  Thai  is;  what  is  the.  JJpprupriute  .roLe  io_r._tbe 
agencies  Too;  and  most  Important  for  these  hearings,  ('ould  an  acccimmodation  be 
itiade  b<'twei*n  the  iij^encies  so  thay  could  supplqinent.earii  ot_ber_and  contrLbuteJo 
t}je  national  j^oal  of  equal  opportunity,  or  would  they. mecvijf:  mirror  ea^^ 
cotnfift  '  i'MV  the  same  pri/.e,  _Jn.  this,  regard,  .  the-  dichotonw  between'  affirmative 

acti()ii  .jfvi  .n.otiMliscdnvinat i()n  becgmes  paraiTiount^     

'i*b .  -  .  ■  a  a  iy  r ;  i  s  ( )f  t  h  »■  jssu  wii  iej  i  ^  j  bj  •lie  ye  _  w  ou  1  d  su  ccess  f u  My  st  a  nd_  c j  ose  sc  ru  t  i  n  v , 
pn > v.ides  _ a_  backd rop _  lor  _tii_e . . cotiil ict _ . today . _ between _  tjie  prgxjone nts  of  ri\ t i gna  1 
reior  ri]  of  the  cgn V()luted  reguja_t_g_r>:  mess  th:it  js  the  OFCC P  and  those  who  decry 
:ui,V  .ciian;;e  as  a n  ;Utack  gn  afHrnKlti VL^act ipp  it  must  be  r)oi nted  gut,  and  in 

,-\Si  'A."s  t.ipi n ion ,  [) igh j ighted,  that . the  .mgdest  changes  prgpqsed  b^^  the  adminis^ra- 
1 11 J_  1"  <  j  i  I J  e  n  e  i  1 1  j  e  ;  e  ff  ei-'  I .  i  P  _  a  pv .  _ w  ay  m  ei i  n  i  ngf u)  t  h  e  sul  )sta  nee  o  f  what  is  no  w 
K  "  <  >\v  P  •  I  >  if 'a  r '  1 '  I  i  I  i  < '  * » U  o  n  I )  r  i  n  d  e  ed ,  f u  n  d  a  m  en  t  a  1 1  y  a )  t  e  r  t  h  e  b  u  rd  e  n  so  m  e  aspec  t  s 
of  :fu*  program  In  our  view,  the  packaj^e  of  changes  so  far  proposed  are.  in  essence^ 
nu-rely  l)wre;uicratic  responses  tg  a  deeper  prgblem.  A  regulatory  scheme  which  has 
resulted  ni  mounds  of  paperwork  and  data,  unread  or  reviewed  by  the  government 
anil  praclicaily  irn-li'vant  to  the  reality  of  personnel  adrriihistratigri  wtU  hot  be 
rliat^gt'd.  Fewer  employers  will  have  tg  engage  in  the  expense  and  effort,  and 
perha[)s  sn:ne  will  not  fiave  to  do  it  as  frequently,  but  fgr-th()se  erriplgyers.  wh<),  as 
the  Labor  Di-partment  itself  notes  wiU  still  employ  <)ver  7tl  percent  of  the  covered 
employees.  Uien-  will  be  no  cluirige.  Oh  aii  a-'-cguhtirig  basis,  p^^p^^wgYk  reductiori 
will  be  shown,  on  a  reiil  basis,  there  will  be  ng  change. 

This  is  not  to  say  that  there  will  hot  be  iriiprbvemerit;  Reductiori  of  the  covered 
universe  et)ulil  result  in  a  better  use  gf  resUurces  arid  riiUre  r^itibrial  reviews:  Btil  the 
substance  of  the  buhii'n.  the  highly  coiitroversiai  riiethgdglogy'  of  determiriirig  the 
measures  which  trig;'er  the  affirmiitive  .actidri  bbligatibri,  the- rigid  -  requirements 
that  all  employers  grdiif)  theii-  eriiplgyees  iiccbrdirig  tO  the  same  formulas;  regardless 
of  tin-  skills  eriipJbyed.  or  the  bUsiriess  structure  and  other  fundamental  qusstlons 
ah-  still  reserved  for  further  review!  Yet  it  is  these  issues  in  the  first  instance  which 
create  thC  problerii:  So  that,  the  regulatory  changes  proposed  attempt  t-  ieal  wjth  a 
jirobleni  [>>  Irsisi-niiig  the  iiifected  area.- but  not  by_  oradicaling  the.  source  of  .the 
ilihTtioii,  !:  liiight  :seeni  to  he  the  better  course*^to  deal _ with. .tho.  fundame.ntaJ 
question'-  tlr-.st:  atul  oiily  then  .review  the  universe  covered  to  determine  if  relief  is 


.  ASP:-\  would  suggest  that  tiie  means  are  aJ  hand  _t<)_av:)d ily_.nmkt^ the.se  ch a 
The  pri'  \*  i(  )U<  t  w{)  admin  isl  ra  lion  shad  recogn  i  zed . .  t  hat__t  he .  _met_h_odo_lg?cy .  for  .deter- 
rn i n t r ij/  va ? ' abi  1  it  v  ni*v?^ed.  .1  ()  change...  I ndeed...  the. .CAi rter  ad mj.nist rat ign  com.mis- 
< ■  '•) n et i  an  r l_a|)( _>ra I e_  a n ( j.  exp e n .si ve . ..s_t u d^ - t-^J  ^^'^ ^'rm i m e _ _i f _ the _  fact ors . .used  t g  d e te r- 
1 1 1  _  a  vai  la  hi  I  i  ty  sh  ou  fd_  |)e  changed,.  iSa  t  ,_stud  v  recpm  riiended  sweepi  ng  clia  nges. 
>'h ,•_ h.  A I'tlectetj a  rat i()n a I_  and _  wg rk abl e _  defi ri.U_i.gri  . o f  a ffj rmat iye  action  a nd  a t - 
t  pt ed  to  (ie f i  e .  .f or  i>e r h ap_s_  _t he  0 r.st . _*  i m_ e.  what  t  h e  obi  i gi\ t i o n  ^^_ct u n  1 1^'  m eari t • 
^yj:)'.  put.,  I  u'  quest  ion  ill  ways  preserit  but  never  answered  was  whether .  the 
ion  nil'.; nl  that  special  outreach,  recruitment  and  even  en jployment  consider- 
alMins  woul(i  be  .lirecie'-;  U)  those  in  our  society  who  are  currently  eriiployable  or  at 
•>..J:'!«>^ii*  ^yh^  re  ^^>?^y  be  reaclily  trained,  cr  wheiTi'^r  the  obligation  for  employ- 
ment wtjuid  go  beyond,  lo  any  tnember  of  society  who  simply  belongs  to  a  group 
det'rned  desc'rv ing  of  special  consideration.  This  conflict  has  idways  bedeviled  the 
program,  and  has  been  the  cause  of  much  of  the  concern  burden.  In  practieai 
terms,  the  program  iis  is  currently  constituted,  requires  erti plovers^  large  or  srruill. 
^.iifr  viv.^jly  differir;:  resources  arid-struciures  tg  qUaritify  iri  riiiiiute  detail  the 
.=hvailahi!ily  i'or  e4  0f)l'\vjnenl  in  .'^^pecific  Jobs  vvithoul  regard  to  specific  skill  iieeUs: 
Whether  or  not  the  toi.il  popiihitibri  iictUiilly  possesses  riecessary  '^■kills  is  irrelevant: 
The  assumption  is  that  everyone  is  employable  for  i'very  job.  The  wish  becomes- the 
reality  This  has  ca  .ised  rimch  of  the  ceiiflict,  mUch  of  the  cbhfulsiori.  arid  much  of 
adversaria)  ii.'Uire  of  th<'  prbgrarii:  Oiir  |)ersbririel  specialists  are  Compelled  to 
eligag*'  iti  esoteric;  iitid  Often  luirial  debates  with  OFCCP  persoiiriel  Uritutored  in' 
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lai>or  riiaRft  ooiiioriiirH  aH  to  whiit  avaiUibiiityJs._a)slly  data  coIl^t% 
ri-p*'attHl  two  or  threi-  Umi^  for  one  rcwiew  are  rtH^uiref ...and  eve 
whatever  its  size,  muht  g-o  through  thin  na^anm^les^  ex^vrcise.  We  would  therefore 
recommend  an  analysis  of  the  Abt  report,  and  iUi  ra4a_d  a^QEUon,^  z^r^hv^r 
too  \ve  would  Question  the  capacity  of  the  goverament  to  require  eve ry_ em ploj^^^^ 
to  structure  its  workforce  along  rigid  lines.  The  WorMac-e  is  too  diver^,^^^^^^^ 
Koverriments  expH^rtise  U>6  limited,  to  require  witA_any  decree  of  rationality  this 
horuoKenization  of  the-Americari  workplace.  Katber  tbaa  reu^^ 
methrxiology  or  even  offer  one  or  two  options,  the  QFCCP.should  allow  ea^^^^ 
er  to  decide  it.s  own  best  means  of  structuring  it«.  workforce  vvith  the  understa^^^^^ 
that  the  employer  niay  have  to  explain  its  atructur»>  tf  qye8tipii8  arise,  Should  this 
concept  be  adopteii.  much  of  the  paperwork  burden,  ^much  of  the  exce^ive  cost  and 
much  of  the  cnticisrti  of  tlKM>nn:ram  would  dis^^  .  -  ^-^^  ;„ 

Other  substantive  a^spects  c.  i  iairily  need  review.  Of  particular 
ASPA's  view,  is  the  netd  t.)  review  OFCCP  s  role  in_  the  equ_al  employment  8pe<> 
trurii.  As  I  noted  at  the  beKiiuinihg  of  this  testimony.^ here  is  no  ^apin^  "Jst^i-rp  "It 
mosaic  of  KEO  laws  or  reKulatiohs  which  the  OFCCP  fills..  Abse^nt  any  OFCCP  or 
Fxecutlve  Order,  not  one  individual  who  is  now  Jifforded  protectipn  and  a^^^^ 
in  his  or  her  quest  to  become  a  part  of  the  Americaji  Nyorkiorce^.w^^^^^ 
unprotected,  the  ^msumption  that  qualified  persons^ will  .beL^ft  ^nPTotec ted  without 
the  OFCCP  as  currentlj^  cbristituted  and  enforced  is  .simply  withoi:t  foun 
Indeed  most  of  the  §iKnificaht  cases  in  equal  employment  i  .w  came_as  a  result  not 
ul-  government  involvement.  OFCCP.  EEOC  or  dustice^F        ;ment.  but  rather  as  a 
LeHiilt  of  private  litiKotibn.  So  Uiat  we  must  view  IheDFL      as  a_^|ypplement  to  the 
equal  emplovment  effort  arid  fashldii u  role  for.it  that. wil  contribute  o  effort  and 
not  dilute,  it:  to  that  extent,  it  isASPA's  view  that  caregijLTeyiew  m 
the  almost  single  focus  ofthe  OFCCP  on  copying  the.EEOC  aiid  private,  litigation. 
Indeed   the  OFCCP  has  beeri  riibst  ingenious,  in  .exRanding  its  adyeraaria^^ 
creating  new.'unlinvited  dbctririe  to  give  itself  the  authority  to^xpand  its  reach^so 
that  we  have  experienced  extended  litigation  DViJi:  the  dubiou^  and  unsuppo^^ 
,r  K)si\i(>n  that  there  were  nb  liriiits  on  OFCCP  s  ^"-t^^nty.  the  tf.C  Circuit^^^^^^^ 
has  decisively,  and  hopefully  Tirially  rejected  ^^^^-^^^  ?^^^°|?- ^^^w^^^^^^ 
cant  exjx'nditures  of  time-arid  resources  over  the  quesLion  of  the  OFCCP  s  a^ 
demand  the  production  of  data,  coriiputer  tapes,  indeed.even  confi^^iit.al  uniyersv^^^ 
tenure  discussions  so  that  it  could  satisfy  its  apparently  unlimited  appetitie  for 
numbc.rs  and  paper- with  rib  indication  at  all  that  the  agency  could  u^^^^^  the 
information  at  all.  Not  one  job  W4is  created,  not.ane  individual  s  wrong  righted  nor 
w 'us  a  IV  ronceivably  useful  result  obtained  by  these  cases.  Rather  the  only  i^^^^ 
raised  was  whether  the  OFCCP  cbuld  retire  the  title  of  most  uncontrolled  bureau- 

""""ASP^'wouId^^^  suggest  that  OFCCP  reibcus.its  main  enbrts  tp_th5  business 
it  was  created  to  do.  that  i.s.  expand  the  job  opportunities  foi'  minorities  and  women 

c)n  irovernmerit  contract  related  wbrk;  -        .  .  -    •  j 

FMna  ly  we  must  note  that  the  confusion  oyer  thp  PrcCP  .t«  propeyole  and 
structure  in  no  small  part  resnlts  from  Jhe  confusion  oyer  the  term  amrmative 
al^^ion  Seir  Almost  unequally  in  public  policy,  a  whole  body  of^aw  and  perhaps 


irovernment  coniracior  lo  uiKe  uniriiiuLiyc.uwi^iwiijp  ---  "-T-r..  

in  KxecuUve  Order  ll24i>:  the  Order  also,  requires  the  contractor  not^ to  d^^^^ 
nate  the  terms,  at  least  in  the  QFCCP  cojUext  are  not  synonymou^.  Unlike  T^tle 
Vll  the  Kxecutive  brder  is  silent  on  what  remedies  are  appropriate  after  _i^  betn 
determined  thiU  the  Order  wits  violatei.thus.  nowhere  dpe_s  the  (>der  deHne 
is  meant  by  affirriiative  action.  As  the  program.eyolved.  one  method  of  d.-termming 
whether  affarmative  actioil  efforts  might  M  required^  syas  the  use  of  numerical 

,  standards.  CJbals  arid  timetables  did  not.becgme  the  definition  ^_affirmative_action. 

\  Ra  her  they  were  iritrodaced  in  lOOi).  and  1970  .  long  aftej-ihe  Ex-eetweOr^^^^ 
\^omulgated  ^  a  nie^ns  of  ineasurement.  that  the^  '^^^^'''^'^  '""^"^^l-i^ 
to  assume  alriibst  a  mystical  roJuJji  oyr  s(^iety  /.;  :id_be  a^^ 
ment.  thai  they  have  been  1nte.rpreted  to  becom.  -.e  sole 

action  should  be  ii  cause  of_  great  concern.  Indeed.- 1  believe  and.  ASP  As  own 

n^embi^TS  would  attest  to  the  g^^^^f^J  Pm^>^ 
helpful  tool  fbr  employers  to  meajiure  and  pri^^^^^^ 

of  this  helpful  tool  a  rigid  .unyielding  system  whereby  ability,  merit  and  even  eq^^ 
areabaiidbried.  where  jobs  ar.e_to_ be  doled  out  by  the  government  as  an  allotme^^^^ 
arid  where  every  employer  told,  how  its  workforce  must  appear^on  a 
matrix  bf  racial  and  sexual  characteristics  is  simply  unwarranted.  And  by  so  doing. 
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this  helpJul  ;  *>ol  will-iii'toint*  so  (inVMisivi'  tn  tnir  const  it  iitiohal  standards  that  it  will 

ulliinaloW  Ih*  rfj»ri»'tl   

It  is  ASPA  s  Hop*-,  th  vrv\hrt\  that  this  roiiimittee  will  on^age  in  a  dispassionate, 
and  Mon-partisiin  review  of  tliD?  crucial  isdue:  Rigid  adherence  to  ii  bureaucratic 
sysienv  jerry  haUt  over  the  Ifist  decade  vvlll.not  be  constructive:  Condemning  all 
those  who  are  jUiempting  to  create  a  more  rational  and  less  intrusive  system  which 
wilJ  truly. nieei  ii,s -mandate  as  enemies  of  fifTirmative  action  will  not  be  productive: 
liiilhfr,.  it  wiJI  connnn.the  view  which  is  gaining  ever  .wider  acceptance  that 
adjrmative  jic.tion  is  antilhetical  t.o.our. baiiic  concepi  of  fairness  andsmertt  a/id  that 
it  has  no  place  in  our  system  ASPA  believOH  that  such  a  result  w&lv^c^stitute  a 
disse.ryicf  lo  .ihe  ca.use  of  equal  oppcjrtuniiy  in  eniployment  to  which  its  members 
devote  almost  the  entirety  of  their  professional  lives; 

ST^\TKMKNT  OF  LAWRENCE  Z.  LORBER,  ESQ.,  AMERICAN  SOCI- 
ETY FOR  PERSONNEL  ADMINISTRATION,  \yASHINGTON,  D  C. 
Mr.  fx)RBER.  Thank  you,  Mr,  Chairmah. 

It  i^^vy  be  helpful  if  I  very  briefly  describe  the  American  Society 
for  Pev-.onnel_  Adminis^^  the  prgariizatidh  I  represent. 

It  is  the  world's  largest  organization  of  personnel  ^nd  industrial 
relations^rbfessional_s^_a      represents  nearly  34,000  practitioners 
in  business,  government,  and  education:  Its  members  are  predomi- 
n^U'iUy  ^^9^^  who  are  Jhe  operating  p  in  com- 

panies. They  are  the  people  who  administer  and  ^create  affirjnative 
action  pi u  ns  and  are  respon si ble  Ph  a  d ay-tOHday^  basis  _  for.  the 
•'operation  of  personnel  systems  and  the  implementation  of  equal 
emplbyment  .oppprtunity  policy  ty^  I  would 

suf)pose  the  members  here  are  notj  even  one  step  away  from  those 
\v '  '  Mr.  Sape  spibke  about  as  equal  emp^dymerit  opportunity  mari- 
.i^;fi>      .............  \.. .  .  .    .  _ 

ht  be  he Ipfu]  Jpr  the  com m i tte       give  _a  very'  brief  sum- 
narv      my  own  background.  In  the  iministration,  i  was  the 

^ ^'  ^  '^^rP^  the  Federal  Office  of  Cohtr  _  , ci;'  "'Uahce  Pro^ams^  At 
that  time  I  had  the  opportunity  to  is.  ;zify  Ov  ore  your  committee 
and  meet  with  your  staff  and  I  think,  atjthat  time,  rr, '  « < « A^e  initjal 
effort  to  form  the  (3FGGP  regulatory  process.  At  thj>:  lime  we  did 
not  think  it  wbulid  take  that  Ibn^.  It  is  nbw\6  years  later  and  the 
issue' is  still  with  us.  •         \  ^ 

The  testinibhy  that  I  p'-*isented  and  will  r^.iscuss  today  will  focus 
in  large  measure  on  the  OFCCP. 

I  think  it  is  important  in  th^  context  of  wn-tt  thh  administration 
has  been  trying  to  enact  at  OFCCP  to  bring  the  r.Hirxhative  acj:ion 
issue  into  some  perspective,  both  for  the  record  and  tb  repeat  in 
some  respects  what  Mr.  Sape  indicated. 

In  the  equal  employment  area,  we  are  faced  with  a  multiplicity 
of  ways  a  person  can  avail  himself  if  he  feels  he  is  being  discrimi- 
nnted  against;  both  statutory-,  regulatory,  and  adininistrative  relief 
is  !)ossibie  at  every  level  of  Government. 

-  i.Xhink  it  is  ''nportant  to  note,  ' d  point  out,  i-^rid  to  bring  th^* 
OFCCP  in>o  roi  'jxt,  that  jt  is  not_l-^e  only  agency  lhat  deals  with 
equal  employ  lent  matters,  nor  Js^  the^  Justice  Department  nr  is  the 
EEOC,  and    \dee^^  the  O^FCCP  to  dis'  ->pear  tdmprrcw,  were 

the  t^resident  to  assume  Executive  Order  — i  might  add  ther^ 

is  no  i  ndicatibn  and  absbl  u tely  no  reason  to  ;  .iieye  _that  wilj 
occur — not  one  person  protected  by  chat  order,  lot  one  person  who 
has  r. vailed  hiraself  br  herself  bf  the  protections  in  that  brder 
wou?;l  find  himsi^lf  without  recourse. 


So  in  viewitiK  tile  OFCeP  and  in  viewing  the  equal  employment 
and  "anirmative  action  policy  question,  we  . have  to  bring  the  pro- 
gram and  the  concept  into  some  kind  of  focus.  _  -^^,io 

In  doing  this,  I  would  first  like  to  address  very  braeny  the  regula- 
tory changes  which  the-administration,  the  Labor  Department  has 

^TThfnk  there  is  no  question  that  back  in  1976  you  and  your 
colleagues  then  indicated  a  personal  question  as.  to  whether  re^^^^ 
tory  reforjn  was  necessary.  The  prior  administration  a(n-eed  it  was, 
and  after  a  lengthy  study,  proposed  sweeping  regulatory  changes^ 
There  is  no  doubt,  at  least  there  is  a  consensus  of  sorts  that  change 
and  improvement  are  necessary  and  required.    ;  ;^ 

The  concern  1  would  have  to  point  out  is  that  the  organization  1 
represent  holds  and,  indeed,  i  hold  that  the  changes  proposed  by 
the  administration  are  bureaucratic  responses  to  a  ^deeper  problem. 
There  are  problems  in  the  administration.  I  honestly  think  there  is 
no  doubt  that  it  is  a  burdensome  and  paper-genei ated  program. 
Yet  the  changes  recommended  seem  not  to  address  the  underlying 
reasons  for  the  regulatory  burdens  but  simply  address  :ithy  lessen- 
inK  the  impact,  increasing  the  size  of  companies  sul^e^cted  to  the 
OFCCP  t-egolations,  therefore  lessening  the  number  of  erapioyers 
who  have  to  prepare  plans  and  perhaps  stretch  the  time  that  i-hose 
plans  would  hav.?  to  be  current.    •  ,     ;        .  , 

On  an  accounting  basis,  a  small  paperwork  reduction  will  oe 
shown,  but  on  a  real  and  meaningful  basLS  in  terms  of  paperwork 
burden  and  bringing  some  sense  to  affirmative  action,  I  think  tht>re 
will  be  little  change,  if  any  at  all.  ^  .  " 

What  the  OFCCP  seems  tO  have  done,  J  think,  is  address  the- 
problem  by  lessening  the  affected  area  but  not  M  remedying  the 
source  of  the  affection.  So  it  is  the  cOnc' rn  of -the  organization  I 
represent  and  I  believe  with  others,  that  the  Labor  Department 
focus  bh-uld  rather  be  pointed  to  the  Underlying  areas^of  concern, 
those  ap  ha  'e  been  summarized  by  those  before  me.  1  he  critical 
i  -esLF  of  methodologv  is  one  that  hp  been  studied,  there  was  a  very 
.;.aborate  and  expensive  study;  The  study  indicated  the  ei&ht  factoSr 
be  cast  &side:  it  was  determined  it  had  very  little  re'^^vance,  in 
determiping  availability  and  the  focus  should  be  j^omted  not  on 
eight  factors,  mixing  and  match— v  things  which  hav^e  no  rel- 
evance but  rather  on  determining  who  is  indeed,  available  jji  the 
jOb  force  now  fci  !i..mediat.fi  employment  or  who-is  at  the  stage  to 

''^''h^Tmpact  of  this  st'idy  and  its  recbmii:dndr  jons  goes  beyond  a 
bu?  ucratic  or  pape.  ..o  k  reduction:  it  merely  addresses  perhaps, 
for  the  lirst  time,  the  qaeption  as  to  what  is  affirmative  action  m 

^"rrie^affirmative  action  obligatiijn  m^s  special  ojitrer-ch,  equip- 
ment, and  special  employment  considerations.  The  question- is, 
what  persons  in  our  society  woult  a /ail  therrisplves  of  t^^^^ 
nity*'  To  whom  would  affirmative  action  be  directed?  The  Jjo^ition 
of  the  studv  commissioned  by  the  preyidus  administration  is  that  at 
•  ioast  in  employment^  in  the  context  of  employment  alone,  that 
focus  should  be  on  those,  who  are  employable  now  or  who  can  be 
trained  for  employment. 
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Recoil  n  i  t  i  o  n  I  ))( ^  I  i  ve  t\mt  i  h  d  i  v  i  d  li  a  1 .  e  m  pi  dye  rs .  t  h  e  rh  sel  ves,  i  t  i  s 
unrealistic  to  believe  thiit  f:hose-erTipijDyers  individually  will  take  on 
either  the_aggrega_t_e  respbhsibility  of  society  to  bring  into  emplpy- 
ment  a  trainable  condition,  those  who  for  any  reason,  educational 
deprivatibh_  or  housing  problems,  whatever  the  other  societal  prob- 
lems we  recognize  at  present,  are  not  ready  and  available  and 
TA^^idy  to  be  emplbyeji.  I  think  the  two  economists  who  testified 
previQUsly  indicated  that  was  the  situation.  One  of  them  indicated 
that  the  h^igh  school  ^diplqm  ^*sMck-tb^itiveriess^^ 

So  changing  the  methodology  of  determining  availability,  the 
b  u  rea  uc  ra t ic  respb  ri se  I  t h i  n  k  jwb u  1  d  gb  a  Ip rig  j^ay  to wa r^  rec t  i fy- 
ing  ^ome  of  the  abuses  and  complaints  of  the  program,  some  of  the 
cidvlirsarial  nature  of  the  program.  Kribwirig  that,  however,  it 
should  be  understood  that  in  some  respects  the  definition  of  affirm- 
ative art  ion  iri  the  em  pi  by  merit  cbritext,  ail3  althbugh  it  has  riever 
been  answered,  the  -  problem  of  who  benefits  from  affirmative 
actibri  iri  employment  has  beeri  brie  that  I  aril  aware  of  havirig  been 
subject  to  great  debate.  It  has  never  been  answered  and  .has  been 
|>a rt-  of  the  problem  of  the  OFCCP  that  it  never  kriew  who  it  was 
.suppo.sed  to  deal  with,  whom  its  clients  were  or  what  its  focus  was 
to  be. 

AnotHvr  area  of  improvement,  another  area  of  problems  certain- 
ly for  fepfesentative.s  of  the  organization  I  speak  for  today  is  that 
the  Government  has  tak>»n  upon  itself  the  requirement  that  every 
empldyer  dividei  its  work  using  the  same  methodology;^and  applying 
the  very  sarr'  rigid  prescriptions.  It  is  a\hbmbgenizatibn  of  the 
Ametican  work  force  wnich  has  no  .basis  Mn  reality  und  which 
causes  the  probiems  that  Mr.  Sape  and  bthersrhave  Tipbken  about, 
in  that  you  have  an  jaffirmative  action  program  which  might  or 
might  not  satisfy  the  Government,  but  havirig  hb\  relationship, _nb 
relevance  to  your  actual  personnel  system.  It  sits  on  the  s^helf:-It  is 
a  plan  on  paper  and  a  plan  which  in  fact  is  impleyriented  only  to 
the  extent  to  which- equal  employments  ap^?  upward  mobility  anc* 
tl't  other  oersbnhel  functionsjare  carried  c 

So,  I  thLik  it  is  incumbent  *  pon  the  committee,  and  certainly 
bpo^'t_the  Lcj bp r  Depart rrieh^^  to  revise  their_  regulatory  pribrRi^o, 
ci?  jnging  the^numbers  and  persons  who  are  covened:  As  i  indicated, 
t  i}  ey  a  re  n  b  t  t  he  bh  li  1-  i  ^  •  _i  n  t o w  and  tb  t  he  ex te  n  t  J:b  wh  i  c  h 
:hey  could  in  regulatory  terms  where  they  have  focused*  in  fact 
y pb n  the  la rge  _ e m pj by e x^;^ .  rr  igh t  e riabl e  t h e m  to  d b  a  be t te r  jb^» 
might  enable  them  to  have  ^^tter  coverage,  f  he  underlying  prob- 
1  e  m s  bf  a f fi  rrn  a t i vie  ac t ib ri  are  b u  rde  ri sb ^  arid  I  thin k  b ve  rl>'  Uu  r- 
densome  of  a  convoluted  nature  of  the  problem,  the  methodology 
which  perhaps' 'ceeps  statisticians,  eo'^'iometricians,  arid  deriiogra- 
phers  wealthy  but  does  not  help  anybody  else.  I  believe  that  should 
be  changed.  . 

One  othei  avenue  of  /approach  arid  brie  othe>  jnstance  bf  cbncerri 
that  our  organization  feels  against  OJFCCP  is:  that  it  has  devoted 
jtself  ajnibst  single-rninde^^  J^_warcL_  rejplicat^^^  and  mirrbririg 
wliiit  EEGG  does  and  what  \  i'^ate  litigation  does: 

As  I  indjcate^^  player  in  *'^v.;n;  ijnjike 

perhaps  other  laws  and  other  protections,  there  is  p(  gap  which 
they  must  fill.  Iri  repeatirig  what  bther  agericies  are  -'^ared  tb  db, 
designed  to  do  without  encumbrances  of  the  procu  en.,  -^it  L'vstem 
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which  OFCCP  mast  foUow,  it  seems  to  me  they  are  diminishing 
their  role  and  diluting  the  equal  employm^t  effort 

The  contract  compliance  program  and  the  Executive  order  were 
initially  designed  to  deal  with  the  problem  of  increasing  minority  ■ 
and  female  employjnent  in  Government  cpntraQtsl  _  . 

'  The  purpose  of  the  executive  order,  to  the  extent  which  the  or^der 
rinds  sup:Jrt' in.  the  law-and  t  think  it  does,  it  finds  its  suppoit  as 

^  ^Y^'arSira-S^a'^  the,^         in  the  PhiladelpKia  pn  said,^to 
■  assure  that  the  Government  ha|  the  longest  p(«ssitale  4ear^^^^ 
fitd  employees  v/ith  which  i^can  perform  its  work  and  get  its  goods 
and  services  produced  for  itT  _  i-  -a^  t+ 

the  aPCCP  of  late,  I  think,  haj.  simpty  left  that  function^aside  It 
has  involved  itself  over  the  last  few  years  in  litigation  which  has 
not  eveT  devoted  itself  toward  increasing  employment.  It  has  en- 
gaged in  contests  with  employers  as  to  ^yhefher  or  not  computer 
tepes,  tenure  discussions,  all  the  minutiae  of  personnel  can  _  be 
given  to  the  Gdvernment;  Fox  no  other  reason -than  to^  show  that 
the  OFCCP  can  demand  it  and  retain  it  without  showing  its  rel- 
evance and  without  ^Pwing  its  need:  \   '.       ■     -    pr„^  , 

The  OFCCP  has  engaged  ov  er  the  last  several  years  m  an^el^^ 
a  very  interesting  one,  to  shpw  that  .it  is  beyond  the  law  that  ' 
are  nb  constraints  upon  the  Executive  order;  that  title  VII,  or  an^  ^ 
other  indication  .of  special  intent,  nad  any  relevance  at  all  to-  the 
C?CCP  in  its  own  effort.    -  ^     _  -       ■■  \     u       '  +u»  n^rrp  is 

So  there  has^ been  extended  question  M-to  whether  the_0^ 
bound  by  the  Supreme  Court's  det3rmination  that  bona  Tide  senior- 
ity systems  cannot  be  attacked.  Tiiere  has  been  extensive  litigation 
over  issues  such  as  thi.t.  The  OFCCP  has  lost  it.  Indeed,  the  p.C. 
circuit,  a  panel  of  judges,  recently  appointed  by  Presiden^^ 
ruled  that  obviously  the  OFCCP  must  ha  bound  by  title  VII,  I  - 
believe  ypUr'  folrmer  colleague,  now  Judge  Mikva,  wrote  the  opinion 

in^hat  de^on.^^^^  the  last , sever?  1  years  has  devoted  extensive 

resources  to  a  verv  difficult  pbsitipji.   ,     .     ,  '■■ 

Finally,  I  believe  it  is  important  for  the  purposes  of  undei^tand- 
ing  affirmativAction  that  the  concept  of  goals  aiid-timetables, 
^fradle  stanaardl^,  the  indices  of  measurement  which  ^Profe^or 
\lexUs  talked  about  has  been  .warned  that  Jt  is,  initial'y  rather 
new^  it  was  only  developed  in  1969  ,  and  1976  to  deal  with  the 
problems  initial!:^  of  the  Philadelphia  plan  ^nd  then  deal  ^ith 
the  problems  of  n.r  isuring  progress  on  the  part  of  larger  defence 

'^°Thfloncept,  which  is  over  10  years  did,  iiiter^^^^^  ■ 
airr  ost  assumed  a  rather  mystical  quality  in  this  count^y^  K  h^,  i 
thinK,  un'-r^-tunSely  become  the  dMmti^dri  of  afrirmative  action, 
when  it  was  always  meant  to  be  a  tool  for  measuring^progress.  The 
concept  of  affirmative  action  is  so  ini^rtwuied^with  goals,  and 
timetables,  ar.d  standards,  they  were  never  meant  t  >  beoom^  ngij 
ouotas,  have  irie^a  m  seveiai  eiiiorccmc;i>t.  y*^-- -  liu'"'''  /In 
the  GFCeP's  policies  todayiare  viewed  ^is  sme  qua  n^n,  the  end-aii 
and  he-all  of  affirmative  action. 
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There  is  an  eriormbus  arhburit  of,  I  think,  unfcrtunate  litigation 
as  weil  lis  arid  very  wicieninif  diismay  of  their  concept  of  affirmative 
action.; 

Mr.  LoRBER.  Goals  and  timetableis  are  a  helpful  and  necessary 
tool  for  ernplbyers  to  measure  and  prioritize  their  efforts.  Without 
it  most  large  employers  would  have  no  idea  in  any  regard  how 
their  personnel  system  is  functibh 

It  is  a  concept  and  a  system  which  I  believe  has  been  incorporat- 
ed in  almbst  every  management  persbnne  by  compahies  large 
and  srnaU  in  the  country  so  that  as  a  practical  measure-goals  and 
timetables  Have  a  very  different  role  hbw  than  they  did  10  years 
agcu 

The  chamber  of  commerce  has  recently  come  but  in  favor  of  th^ir 
retention:  The  problem  is  the-OFCCP  and  some  proponents  of 
affi^rnative  action  choose  to  define  it  sblely  in  terms  bf  goals  and 
timetables': 

Pbm&  t  h  at  e  f fo  r  t,  I  t  h  i  n  k,  i  n  y  pi  yes  a  jdi  sse  ryic  e  t  b  t  h  e  c  ause  of 
affirrnative  action  and,  in  my  view,  will  possibly  develop  an  atmos- 
Pbc^re  which  wHl  becbrne  so  pffensiye  to  bur  cbhstitutibrial  stand- 
ards that  a  court  will  not  be  able  to  take  the  liberties  the  Supreme 
P9 M I  ^  ij^  i  n  t he  H^i^r  case  w  h e  re  i t  c hose  n b t  to  deal  wi t h  d_i f ficul t 
issues  and  cast  the  Kaiser  plan  as  a  mandatory  plan  to  retain  the 
CO hcept  of  numerical  s^^      

It  will  be  an  effort  as *t he  court  did  in  ii  cases  to  define  the 
rationale  for  numerical  standards  in  a  way^  that  will  _nbt  do  offense 
to  statutes  but  the  continued  effort  to_  phrase  affirmative  action  as 
goals  arid  timetables  will  make  it  difficuLt  for  the  day-tcM3ay  J)rbl> 
iems  to  deal  with — compliance  to  which  the  extent  jthere  won't  be  a 
casiB  as  there  was  in  Kaiser  where  but  for^ the  Qbverri merit's  sign- 
inu  its  agreement  to  the  training  program  which  if  jsubsequejitly 
did  iri  every  iristarice,  the  court  riiay  riot  Have  beeri  able  to-^ay  that 
was  a  solely  voluntary  plan.  _         ^  -  ' 

So  that  affirmative  action,  in  m£  vie'^'  =»rid  iri  the  viiew  of  ASP^^^ 
does  not  simply  mean  goals  and  ti-r:  They  are  an  indication 

(  progress,  too]  uUc  rii^t  s^^r-iei.jiiij^  ^jh  which  rests  the  fuiUre 
i    stence  of  affirmative  a   •  . 

So  that  in  our  view  the  '  rcpef  role  of  the  Ot^  ;  a  role  where  it 
can  contribute  ve'"y  significantly  to  th^  continued  development  of 
minorities  and  wcmen  in  employment' is  o  role  which  will  focus 
upon  its  initial  role  as  job  creator,  job  monitoc,  assisting  corpora- 
tioi.j.  -    -  \ 

_  It  found  its  genesis  in  plans  and  progress  ir^  the  work  force.  Now 
that  the  protective  groups  are  l^rge,  more  groups  are  co  /ered,  the 
rble'is  ar^eve^^^  brie  one  that  the  org anisc^^^  should 

fainii  and  hopefully  it  will  hut  I  believe  it  shoujd  fulfill  that  rol^  in 
the  cdritext  where  it  is  uiiderstbbd  it  is  riot  the  brily:  agency  in  the 
city  dealing  with  equal  employment  and,,  as  George  Sape  indicated^ 
cilYiCst  every  m  has  been  private 

Utigavion  in  v^hich  the  Government  has  aided  in  the  litigation  and 
I  thirik  that  will  continue. 

Mr.  HAwKrNi?.  Thaiik  you. 

On  page  7^  Mr.  Lorber,  you  say: 

Rather  than  require  ore  joH  group  ml  thbdology  or  evt  n  otTer  brie  br-twb  optioris, 
the  OF'CCP  should  ntlbw  each  erriplbyer  to  decide  its  bv  .i  beist  i..(Baris  bf  structu.'-irig 
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it^  work  force  with  tht-  uriderst^tiiding  that  the  employer  may  have  U  explain  its  job 
^Oup  structure  if  quL'HtionH  arise:  '  ^  ,  ^ 

Are  you  in  a  sense  advocatirigjheir  voluntary  cpmplianCe?  ^  . 
Mr.  LdRBER.  N^o,  what- i  am  saying,  the  current  reg^^ 
scheme  forces  employers  to  pUt  irito^islots  employees-accordmg  to  a 
methodology  ordained  by  the  Goverpment.       '  _^         C  '4.     •  ^ 
The  OFCCP,  finding  i_ts  genesis  irj  aji  industnaL  content,  vie\ys 
almost  every  compan>  that  It  does  reviews  for  p  aslung,^ to ^ 
pie,  what  is  their  seniority  system,  their  hnes  of  progressipnZ 
Asking  that  of  professionally  .devoted  cpmjpanies  s^^^^  as  accountmg 

firms  or  higher  level  of  corporations  makes  no  sense.  ,  

Promotions  at  that  .level  are  not  done  by  senior  1^^^  are  no 

lines  of  prbg^essibn.  Yet,  that  is  the  focus  of  the  eFCCP,  ^   

The  point  I  make  in  th^  testimony js  a  point  submitted  to  pub^^^^ 
review  years  ago\  that  companies  shoujd  be  allowed  to  outjijxe  the 
wav  it  actually  functions,-  its  actual,  personnel  system 
noting  seniority  where  it* may  not  exist  without  denoting  "mes  ot 

progression  where  they  may  have  jip  mea^^^^  ^  _[  

That  is  tK'  j>dirit.  I  think  what  we  alluded  to  in  the  testimony 
was  some  of  the  regulatory  p;roblenis  which  have  led  to  the  allega- 
tions of  an  overly  bUrdens.ome  system.         ,       ^      ^   ^ 

Mr  Hawkins.  If  that  were, to  be  Ranted  that^each  company  is 
coinK  to  b^  allowed  to  use  ite  own  raeUiodology  and  tp  us|_^hat- 
Iver  method  it  so  desires  to  comply  in  its  own  view  with  affirma- 
tive action-^  how  would  you  judge  the.results? 

Mr  Lorber:  You  would  ji>dge  the  results  as  you  doJ:oday,  you 
would  IboTc  at  how  many  minorities  and  women  the^-  ha_d  a  year 
ago  and  how  many  they  hsve  today  within  their  ovra  definitions  Oi 
their  work  force  arid  structure  and  ^has  there  be^^  any  change 
atcording  to  their  own  methddplpgy,  have  th^^^^^  burden  of 

showing  they  are  employing  numbers  of  minbrities  and  women  ^ 
they  are  represented  in  the  force  or  are  they  below  that^  number/ 
If  they  are  below  that  percentage,  is  there  any  explanation  why/ 
PerhaDS  there  'S  *  ~  —  - 

Mr  Hawkins.'  I  misunderstood  you  then,  1th    tht  you  were 
engaged  in  an  argument  agairisAriumerical  compiK.i.oe. 

Mr  LoRBER.<Not  at  all:  We  have  said  it  is  something,  a  measut- 
ing  tool.  The  point  is  simply  that  and  the  rigidity  of  the  current 
prbgram  and  of  the  current  regulations  creating  problems  v^tn 
employees— because  it  mak^s  no  <ense  for  them  and  an  undue 
amount  of  paperwork  and  costs  ariJ  the  problems.         ______  -     _  . 

That  rigiditv  is  Jerying  a  disservice  and  causing  as  much  ot  the 

problem  as  a     hing  else.   ,  ,  ,  , 

Mr  Hawi,  It  seerns  'we  are  dealing  with  a  probicsm  that  didn  t 
arise  overni^  :  but  has  beer;  o*"  longptanding.  I  think  ^ome  of  the 
suggestions  ■  yu  have  made,  ?-ihct:gh  they  aPPear  to  be  very  ^rea- 
sonlble  and  i  would  say  I  dpn't  disagree  with  all  of  them,  for  each 
ompany  to  organize,  its  own  system  of  comjjlymg  without  any 
sffiards  whateoeyen  then  you  would^get  back  to  the  situation 
where  they  would  dolt  in  such  a  way  as  to  appear  in  best  compli- 
ance with  the  lavv  itself^'    ^  :   ,  .7/ 

What  would  keep  the  r-mpany  from  ^oupm^  janitors  with  ex- 
ecutives to  give  the  impression  thai  a  company  has  a  great  number 
of  minorities  without  specifying  categories?  , 
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It  hii^  b( '< [h  (J oin [.  I  t  y  <> r la i  ri ly  _w i  11  L e  do m ^  under  a hy  i ne v  1 ' br^. 
used.  We  have  companies  thaC  have  testifjed  b»'  nre  th'  committee 
what  progress  the^  have  rriade.  We  have  Jtookeo  ^t  tr.  .-»  results  of 
the  Federal  Government,  for  example,  in  terrrs  ho^'  ^vonderful 
certain  depar»  merits  are,  what  great^prJ^^  t'lGy.  fi^iv',  iijade  and 
yet  when  yc-  break  it  down  in  terms  of  classification,  you  see  an 
obvious  coriceritratidn  in  certain  classiflcatiojis. 

If  you  leave  the  methodology  to  that  particiilar  cgency  or  to  a 
company  that  bigliigves  because  it  haS  hired  a  lot  of  minorities  but 
•  over  ?.  period  of  time  they  are  still  in  that  lower, classiHc^tion,  then 
I  am  sure  they  would  use  that  as  ^res?ritirig  their  case  to  the  best 
appearance  they  possibly  can. 

I  might  agree  it  would  be  wonderful  for  Us  to  have  some  flexibil- 
ity—I don't  know  we  could  go  that  far.  The  Government  would  be 
making  a  mistake  to  go  that  far  inta  allov  irig  that  type  of  flexibil- 
ity and  getting  away  from  some  standards,  -  • 

Mr.  LoRBER.  First-of  all,  since  1970,  I  drn't  think  we  hav-e  tried 
that  system  at  all.  The  regulations  have  not  allowed  that.  I  think 
in  the  e.xample  you  gave  certainly  l  would  find  it- very  difficult  to 
hL'ii eve  any  company  could  successfully  rlerehd  such  a  patqHing;.  It 
would -riy  in  the- face  of  the  EEO  di^sif^nutions  and  it  would  in  any 
neutral  context  beforel  any  adjudicatory  body  i^ll  so  aiiy  :bmpany 
attempting  that  is  outlining  very  boldi3'  the  fact  it  had  i  serious 
problem.  That  \ybuld_  hot  be  _s   

We  certainly  expect  to  the  extent  anybody  had  reviewing,  author- 
ity if  the  system  made_  hb  '  vv'r  ^e,  if  it  clearly  desigtied  to  hjde 
problems  or  to  eliminate  prog'  ,^s,  which  may  be  illusory  at  best, 
the  system  would  have  _tb  f        '   __,  _ 

Mr:  Hawkins:  You  seem  to  assanije  a  virtue  for  the  corporate 
sec  tor  _th  a  t  n  o  bt  her  part  oft  he  ecbnb  m  y  _  br  sbc  ie  ty  ery  bySj^  that 
every  employer  is  going  to Jbe  virtuous  and  comply  with  the  law; 
tb  ai  t  here  ish '  t  deli  be  rate  _d  i  sc  r  i  rn  i  hat  ion  _  i  h  A  m  e  r  i  ca ,  that  ^he  re  is 
no  pervasive,  discrimination,  as  a  matter  of  fact,  still  remaining 
h  h  (3  it  isn^t  con  fined  J:o  bus  in  esses .  

it  is  throughout  the  society,  and  to  believe  that  we  are  going  tb 
.get  that  type  of  cbmpliance  it  see^^^^  me  to  be  rather  naive  for  us 
to  even  discuss,  particularly  in  view  of  the  fact  that  *:he  possibility 
of  e'.  er  being  policed  or  being  caught  is  gdirif  to  be  ft^iriote  if  ybu  go 
along  with  the  adirJnistration's  program  that  you  are  going  to 
under  fund  the  agency,  that  you  are  riot  goirig  to  have  the  pefsori- 
nel  to  do  it,  that  ybu  are  going  to  extend  the  inspections  such  a 
\or\(j  period  of  time  that  the  possibility  of  ever  being  caught  is 
remote.  And  if  they  get  caught  they  are  nbt  going  tb  cuffcr  anyway 
because  of  past  di^^'crimination^     _     _  _ 

You  beem_  tb  sag^^st  in  the  prepared  ,  test i_riicn_y  __that  ybu  _agr  '-e' 
also  with  increasing  the  thresholds  for  requiring  affirmative  acticKi 
'^A^C  '^'^s  and  up^at^^ 

ex^fmpt  significantly  over.  SO  percent  of  the  new  job  opportunities 
that  are  goirig  to  be  created  by  sm 

\ou  exem^^  them  completely  from  compIvi*ng  with  that  part  of 
the  law  requii       affirriiative  actiori  4)rat,Aanis. 

ir  you  pui"  all  diis.  L'-gelrer  and  ^hen  on  top  of  that  suggest  what 
you  are  sUg^Dsti  ag,  it  seems  to  me  that  you  just  get  down  to  no 
enrorceiTient  whatsbever  and  we  are  back  tb  15. years  ago  wheh 
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there  w,as  widespread  discrimination  prevailing  and^  an  encourage- 
ment ror  tho  few  who'are  goai^  to  continue  to  be  the  discrimina- 
tors to  go  ahead  and  discriminate:  ' 

That  is  the  situation  we  frr:*t  into,  it  seems  to  me. 
'  Mr.  LoRBER.  T^et  me  answer.  ,     .    „     .  _  i  i. 

Mr  HawkiJ^s:  T  am  stating  it  hypbthetically  to /some,  extent 
merely  to  gettthat  reaction  Hf  \ve  can  assume  that  is  the  situation 
we  are  looking'^to:-  _   

What  is  the  explanation?  What  is  the  aiternativej'  . 

Mr  LorbeR.  First  of  ali,  I  don/t  assume  purity  on  the^  part,  ot 
corporate  America  or  anybody  else.  They  fully  expect  that  ^they 
will  be  reviewed  be  it  by  government,  private  litigation  or  tneir 

own  employees.   ,- ,   

They  fully  expect  and-are  more  aware  now  that_labor_organiza- 
tions^A^iU  be  focusing  even  more  deeply  upon  the^e  prbblems  so  I  do 
not  beiieve  there  is  an  expectation  at  all,  that  they  are  Only  engag- 
i.ig  in  e^ai  employment  policies  hecessaul^  because  it  is  the  right 

^^rwoSd^da^and  submit  that  I  don't  think  today,  1931,  that  isfcut 
of  the  questibn_but  I  do  not  believe  and  would  not  ^ubmit  to^his 
committee  or  anybody  else  they  are  doing  it  because  It  is  thejright 

thing  to  do.  _         ^  _     ,    ,     ,  ^, 

There  is  an  understanding  if  they  don  t  do  it  they  will  Raw- 
sieniricant  problems  leading  to  significant  disruptions  in  their 
wbrk  force.  Companies  which  have  suffered  consent  de^^^^^^^ 
this  is  circumscribed  dramatically.  Certamly  as  a  business  proposi- 
tion they  Will  do  good  because  it  is  good  business,  and  because  it  is 
the  way  with  the  recommended  changes  we  have  submitted^^nd 
•  others  tb  meet  their  legal  obligations  as  well  as  to  get  on  with  their 

With  respect  to  the  OFCCP  re,Tulations  I  would  say  bur  testimo- 
ny took  the  opposite  tack.  Personally  having  been  there  and  haying 
examined  this  issue,  1  would  question  who  wa-.  the  aj^propnate 
regulatory  response.  You  don't  geL  that  mar;/  oppcr^^^^ 
engage  in  majbr  r_evisiqn  of  regulations  ana  we  suggesi.^d  they 
focus  on  the  reasons  for  the  problem  rather  than  tae  manifesta- 
tions which  is  that  sr^.all  business  has- a  very  legitimate  problem 
with  paperwork:   ,  ,  ^ 

If  the  problems  are_  taken  away  perhaps  i.;xc5r':: /would  be  .jo 
necessity  to  raise  the  threshold.  That  the  focUs  bt  that  testniio^^^^^^ 
that  they  have  done  it  sbme^vhat  backward.  The  real  issues  h>>ye 
yet  to  be  addressed:   ^   , ,  :  _ 

The  manifestatibns  of  the  problems  are  what  they  are  adAresnng 
now  Perhaps  thay  might  want  to  consider  doing  it  the-other^way^ 
Relieving'a  lot  ofjhe  paperwork  may  take  it  away  I  wouM  iipaM- 
irie  it  would  fail  on  easy  and  in  my  owr  experience'!  am  led  to  tnat 

^^With^rcspect  to  the  enforcenient  level  bf  the  governm^^ 
point  out  that  regardless  of  sto.ffing  level  and  funds,  ^ny  individual 
Employer  cannot  expect  to  be  reviewed.  IJ  yoLV^^^'^  view^ 
percentage  basis  regardless  of  whether  they  have  I  100^  persons 
1,800,  individual  employees  could  simply  say  they  ^-r^bably  won  t 
get  to  me --"^d  they  are  probably  right:    ,  | 
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What  they  cixnt  say  is  nobody  will  get  to  me,  or  my  eriiplbyees 
won't  raise  questions.  If  they  say  ihat  they  are  playing  with  legal 
fire  which  I  thinly  will  result  in  a  severe  burn'  to  them. 

Viewing  the  process  as  an  all-encom^passing  one  does  not  leave 
.any  rational  ^nipldyer  secure  in  thinking  the  problem  is  going 
away.  It  is  not  g<iing  away:   -  _  _   _  >•  _ 

Now  with  the/ eyblutipn  of  the  agP:^  they 
are  even  more /susceptible  to  legal  attack:  You  cannot  deal  with 
one  prbblem  without  a  whole  host,  of  personnel  systems  that  will 
lead  you  into /a  thicket,  be  it^ge,  or  sex,  or  handicaps,  ^yhere 
empibyers  toddy  have  vulnera^^^  _______  __   

Level  of  staffing  is  important,  the  level  of  government  involve- 
ment is  impbrtant._  The  government  is  st^^^  i  ""-^l  not  aware  of  ^ 
any  efforts  to  take  the  agencies  away  and  I    -  ^^     itent  t6  which  ' 
there  will  still        government  fostered  liti/  :        -t  will  still  be 
there:-        -J            -  , 

A  Go ve r n  rnen t  s u i t  is  s t ij  1  ope h  tq^  p ri v; : '  •  r  -  "yen t ion .  E ve n 
when  the  Jju'stice  Department  sues  a  municip  .  :^  afertainly  there 
can  be  fpuqdatibn  for  a  prbblem  is  going  away  and, 

therefore,  they  can  revert  tp^something  15  years  ago.  -  -•  i 

This  is  1981,  Regardless  6f  the  Go^^  the  reality,  I 

would  submit,  on  the  part  rf  the  companies  such  as  ASPA  mem- 
bers I  represent  which  are  siiiall,  medium  size.        ^  ; 

So  1  shnpiy  don't  rest  our  presentatibn  bn  the  presumed  gb<?dwill 
of  American  industry  at'all.  I  would  rest  a  good  part  of  it  on  the 
business  sense  of  industry,  on  .their  need  to  be  productive  and  tj 

have  the  bM^  work/or^^^^ 

i  would  rest  as  well  on  the  susceptibility  bf  the  Gbvernment  to  be 
sued  itiself  if  it  does  hot  carry  out  its  mandate  so  we  are  not  left 

~  with  a  void.  Viewing  chancres  as  something  that  is  harmful  is  quite 
honestly  very  counterproductive.  Change  may  be  very  helpful:  We 
have  gone. a  long  passage.    __                  '  _[_'_  ■ 

.  Mr.  Hawkins.  You  and  Mr:  Sape  both  take  the  view,  and  you 
coulB  be  right,  that  most  bf  the  prbblem  br  a  substantial  part  of  it 
has  been  solved  arid  that  most  companies  are  in  compliance,  are 
re^konably  set  in  the  methbds  they  use  to  cbmply  with  the  law,  et 
cetera.  _   [ 

•    Woald  that  indicate  it  would  be  molre  diyruptive  io  change  it  jipw 
that  everybody  is  operating  .within  the  iax  s-sd  is  more  farr^iliar 
with  it  than  you  Will  be  with  the  chan^es?^!^ 
them  nows  yon  will  get  another  administration  later  and  ther§  are 
more  changes.  Wbuldn't  that  be  more  disruptive  than  not  cliang- 

ing?  -  : 

/  _  If  things  are  as  gob^  ^*_ypu  j"epbrt  arid  everybody  is  doing  a : 
reasonably  good  Job  familiar  with  tjie  current  system,  why  cfiange 

it?  ^  :         :  J 

Mr.  LoRPCR.  I  don't  know  things  are  as  good,  i  woluld  say  the 

prdblerri'3  are  different.  The  tocus  of  equal  employmeiit  is  toj  bring 

inlnorities  and  women  into  entry  l_ev_el_ jobs  j>r:y^^^^ 

tl  em.  These  were  i  h^^  pvoblems  of  the  sixties  which  carried  over  to 

'ha  seventies.  _    .   _  _/ 

I  think  that  aspt^    of  it.  if  not  and  certainiy  not  contpletely 

elimin4tedL  is  .under  /_  "^nsta  h*^  ^  e^view  and  a  great  deal  or  iotitrol. 

There  are  problems  of  :  "^ward  mobility,  of  .female  ghettbizitibn  in 
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the  work  force,  problems  Of  cftanneling  into  areas  Which  may  riot 

'^lll?^SobleS^but£r.blern.  of  a  different  nature.  Thiy  ^ 
P-oblems  more  individualized,  less  susceptible  to  the  mass  of  at- 
i;   ks  on  the  segregated  senibritj^  system  we  witnessed  for  years 
Jc'  to  say  they  are  less  important  or  less  mtrusive  or  less  harmiul 

those  wha  will  suffer,  simply  that  they  are  .different,  pe^^^^ 
'Mring  different  methods  of  attack  and  remedying  the  problems. 
,  •  concern  I  see  is' that  viewing  any  change— I  saw  tte^^ 
before  -^  ith  a  different  j>erspective-to  view  that  any  sort  of  chang| 
~ represents  a  rStreat.  to  vjew  that  what  we  have  we  jnast  keep 
forever  I  think  is  a  very  neMtive  attitude;^      -  ..^ 

In  Some  respects  I  think  it  is"  harmful  because  it  focuses  the 
effbrt  of  the  Government  to  Ihel  extent  it  is  involved,  and  every- 
body else,  on  areas  Where  problems  exist  but  are  not  pervasive  and 
the9  simply  avoid  the  other  problems.  /      ^         ,     ,  j  ^  i. 

In  dealing  with  those  problems  which  p-rhaps  should  haye^een 
the  problems  focused  on  initially,  we  have  deaU  with  one  set  and 
now  we  are  dealing  with  another.  ...  lu 

It  seems  to  me  some  ingenuity  qpuldbe  brought  to  bear  on  those 
problems  rather  than  saying  we  shall  roi,  change  anything  because 
we  can  look  at  society  as  a  whole  and>-^  -^l  not  see  tota?  in_tegration. 

That  is  true,  unfortunately,  but  I  don'   think  that  is  the  area  of 

*^*'Mr  HAVV^Nsf  I  assure  ybu  this  "romriiittee  will  never  take  the 
position  that  no  cHaiig^e  is  needed  or  d^rraMe.  However,^ 
to  deal  with  the  changes  suggested  and  it  they  can  be  defencKl  to 
iiupport  them.  Unfortunately,  the  administration  bos^ not  seen  m  to 
do  what  you  have  done  today,  to  present  views  and  to  discuss  with 

us  why  changes  are  needed.   •   ,  .-^  „„f 

If  the  administration  is  going  to  submit  regulations  and  not 
publicly  defend  them,  obviously  I  think  thair  changes  are  suspect 

^°M?  LOHBER.  When  I  was  director,  in  my  discourse  I-always  found 
yda  and  your  staff  to  be  helpful.  ■  _    -         ,  i  =  i„  „^ 

Mr  hIwkins:  We  appreciate  your  candOi;  and  we  certainly  ap- 
preciate voar  testimony.  It  is  very  helpful  and  we  certainly  hjpe 
vfe  can  ccintinue  to  have  your  views  and  coope.<^tion  with  the  staff 
as  you  have  always  done- 

Thank  you  very- much. 

That  concludes  the  hearing  today.  ,  .  ,       ,  ^ 

[Whereupon,  at  1:55  p.m..  the  subcommittee  was  adjpun.ed.j 


OVERSJGHT  HEARINGS  ON  EQUAL_  EMPLOY- 
MENT OPPORTUNITY ,  ANe  AFFIRMATIVE 
ACTION 

'[  Part  1 
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House  of  Represjentatives,  ' 

SUBCdMMittEE  ON  EmpLO YMEOT  OPPORTUNITIES,  

Committee  ON  Education^nd  Labor,  _ 

_  _       ^  Washington,  D.C 

The  subcdrnmittee  metV  p  to  call,  at  9:15  a.m.,  in  room 

2175,  Rayburn  House  Office  Building,  Hon.  Augustus  F.  Hawl  fns 
(chairmah  of  the  subcommittee)  presiding. 

^^"i^^rs  present:  Representatives  Hawkins,  Washington,  ?•  jri, 
and  Fen  wick.  —  _ 

Staff^presen t:  Susan  Grayspri,  staff  directbr;  Edmuhd_  D.  C  ofce, 
dr.,  legislative  associate;  Terri  P.  Schroeder,-staff  assistant:  IMith 
-Baum,  minority  counsel  For  labor;  and  Steve  Furgesdn,  lega)  >  tern 
for  ^;?*aduate  studies  in  labor  law. 

Mr.  Hawkins.  The  Subcommittee  on  Employment  Opportunities 
of  Ihr  Committee  on  Education  and  Labor  is  called  to  drde-^  

T hi.-  is  the  final  Iiearing  in  a  series  that  the  subcommittee  has 
Cf )  h  J I  i  I  ct  ed  in  _exercisi  ng  pversij^ht  of  Federal  en  force nient  of 
-rio.ji  jr  ployn^ont  o^  ortanity  laws:  The  subcommittee  staff  is  now 
ir.  iw'  pi  r  .  9ss  of  prop*5riri^  a  report  oh  ther:er  proceedings,  which  we 
unt!  ;}  .isin-'i    n  the  near  future.  Wc  wish  to  express  cur 

'^PI^':*   -J  vboperatioii  and  assistance  which  wo  hrve? 

nx'oiveri  :   svj  the  nuiny  vvitnes.sos; 

We  will  hear  this  morning  from  offfciaJs  of  the  Department  of 
Labor  arid  EqUu I  Employment  Opjpqrtuhity  Cqmmissioh^  We  w^^^^^^ 
come  both  Mr.  fcovell  and  M'^.  Smith,  and  look  forward  to  their 
testirridhy.  _   .  . 

Mr;  fcoveti.  Under  Scretary  of  Labor,  we  welcome  you  back,  to 
the  cdmmitter*.  vV'o  have  enjdy«.d  over  a  long  period  of  tifhe  your 
friendship  and  cooperation.  We  weh'nie  yon  to  your  new  post, 
^vliif  ii  is  certainly  not  urifamiliar  to  you.  ".vant  tr  ''omi.iend  rhe 
aUYv)  iriistfatiori  fvir  ;vhat  we  corisider  to  be  drie  df  its  dutsuHridirig 
apDcintments.  :  ' 

As  a  persdrial  frierid,  I  arii  indeed  glad  td  have  yoii  before  the 
committee. 

(2Hl>  .  • 


STATOMKNt  OK  MAICOI.M                  UNDER  SEeRETAR^,  Cj. 
^f^^ArtTMENT    UF    LABOR.    AeeQMMNlED    BY  ELLEN 
sSoNG.  DIREeTiR.  SFFICE  OF  FKDERAX  CQNTBACT  COMPLI- 
ANCE PROGRAMS    V 

Mr  LovEtc^hank  you  ver^  much,  Mr.  Chmringn.  1  am  delight 
ed  to  l^herJand  hSvl  the  opportunity  of  wprM^g  with  you  agam. 

I  w^ald  Hke  to  thank  you  for  the  opportunhy^^to  appear^^^^^^^^ 
your  subcbmmit'tee  today  to  discuss  the  Department  trf^I^^^^ 
contract  compliance  program.  I  am  accompanied  i;ere  by  Ms.^llen 
M  Shbnr  who  is  the  Director  of  the  Office  of  Federal  Contract 

^Tl^'oSpTi"yotx  know,  the  office  within  the  .Department  oj 
LaBor  which  h^.m-tp^  r^P^^m^ 


Srcement  of  the  three  nianda|rwhich^  make  up  the  con^^ 
compliance  jprbgram-Executive  Order  112|6,  section  50..  of  ^he 
RehabuSion  Act  of  1973,  and  Section  402  of  the  ^  ^et;.  ,    ^  Era 

Veterans  Readjustment  Assistance  Act.   : 

The  primary  focus  of  my  testLmoWWil  be  c,  -  :xr  rec^._iv  ;;gmpr|- 
henSe  proposed  revisions  to  the  Federal  c-  .  com- ?iance  rpg- 
ufa^ions  i  ^^U1  also  note  brLefly  some  of  the  initiatives  in  tfte 

contract  compliance  program  area.  .  p«v>rte 

Letme  note  at  the  outset  that  we  are  well  aware  of  xpur  ettprte, 
Mr^C^irmaii.  and  the  efforts  of  this^u^committee  tqward^^^^^^^^^ 
Sg  tfiat  the  contract- compliance  program  lives  up  to  it^  potentia^ 
S  an  instrument  to  ensure  equal  employ  merit  opportunity  _for  the 
Sndicapped,  disabled,  arid  Vietnam  era  veterans,  minorities  and 

I^rkdministratibri  shares  your  concern  ifi  seeing  that  the  pr<> 
gr^m  f^mis  the  promise  it  holds  for  these  groups,  and  we,  lool^ 
forward  to  '.-orking  With  you  and  your  subcommittee  to  see  that  d 

"^"Sie  mandate  Of  the  Executive  order,,  enfoipdjy  OFCe^^s 
th^t  Federal  contractors  may  i^t  discrimmate  and,  that  th^^ 
•  affirmative  actiori  to  insure  that  apphcants  and  employees  are 
tStel  wfthout  regard:  to  race,  color,  religion,  sex.  or  national 

""'firiy  in  our  administratibri  we  looked  at  the  enforciment  of  t^s 
projram  and  concluded  that  it  was  "pt  forking  effectively  o^^^^ 
ciently  Indeed,  as  iri  mariy  other  regulatory  areas^  we  found:  a 
pS^L  which'  was  nm  in  a  Highly  Mversarial  r.iaraier^^^^^^ 
principally  prbduced  pt>perwork,  aggravation  and  cyr>.empt  tor  the 
Se^affirmative  act^ion.  concept  ariibrig  the  contractors  trymg  tQ 
adhere  to  the  law,  and  among  the  public  at  ^rge.  In  respcmse  to 
this  .ffia'atio.n  jve  undertook  a  review  and  revision  of  Federal  regu- 

'^&S'z5^1i^dt;^^l^.ducecompliar.c^^^ 
cialhr  for  smaJler  contractors.  The  reg^olatory  revisions  t^^^ 
have  proposed  are  designed  to  reduce  those"W<iens  without  u^^^^^^ 
BTri'y  infringii.g  the  projections  afforded  to  wamcn,  minorities, 
'vpterans.  and  the  hahdicapped:^  ^ 

At  the  same  timi,  we  considered  enforcement  trchniques  oi  the 
nPrrP  that  seemed  to  produce  cnly  unnecessary  ccmiiontauon  a^ 
da^S?eqSstsf  and  we  ks^^ 

vehicle  that  would  continue  to- provide  protection  Mder  .h-  lav. 
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withoat  the  Gavernment  trying  lo  dictate  every  detail  of  a  cbntrac- 

''^BSIritSlSlicy  IcisionJ  remain  to  be  made  after  an^ly^  of  - 
publiT  comment  on  oar  advance  notice  of  prWd  rulem 
While  I  am  constrained  in  discussing  determmktions  nqt  yet  made, 
Tnd  It  a  time  when  w^ave  not  yet  had  an  opportunity  to  review 
comments  solicited  fro^Tthe  public,  i  am  here  today  to  report  to 
5bU  the  progress  0FCCP  has  made  to;  date  -to  msure  that  the 
rmnHatps  bf  the  ExecUtive  order  are  carried  out,    , 

f"S  %  tiiese  dai  of  tightened  budgets  OFCCP  has  determined 
that  it'  must  provide  better  and  faster  service  to  c^rry  out  ite 
miTsion  of  achieving  nondiscrimination  by  Federal  contractors  and 
Sring  that  contrlctors  take  affirmative  action-  TP  t^AS  end  we 
have  recently  instituted  several  management  J-efprms  within 
©FCCP  which  we  believe  ^vill  reduce  the  existing  backlog  of -cases.. 

As  one  example;  OFCCP  hasmbved  quickly  m  recent  weeks:  to 
abolish  soSe  bf  the  backlog  of  the  250  appeals^  to  the  pirector 
under  section  503  of  the  Rehabilitation  ^f  -  Through,  improved 
internal  prbcedures,  and  despite  budget  reductions^  this  backlog 
h£ib  bRgxin  to  subside  and  should  be  completely  reduced  within  the 

"Tn  addiTioS^we  are  reviewing  the  complaint  Jntaice  process  to 
de  ermlnr^hat  might  be  done  to  allow  for  earlier  determjnaU^ 
Of  iurisdiction  and  at  least  bnma  facie  merit:  This  ^will  allow 
OFCCP  to  mbre  quickly  remove  from  its  inventory  those  com- 
plaints which  are  clearly  withbut  merit  or  over  which  it  has  no 

■""Se'reforms  will  also  prevent  OFCCP  fr^^artirtciaily  inflating 
the  expectations  of  complainants  it  cannot  Help,  The  agency  will, 
HS  a  result,  be  in  a  bettir  pbsitibn  to  obtain  a  faster  resolution  of 

'1^.Si"Ss  sUtedincre^ed  enforcement  eHbr|  reg^ 
;Ti<r  thp  rights  of  handicapped  persons  under  section  oUd^  oi  tne 
Riabilitagon  Act.l^d  vetlan/under  section  402  of  th^V^tnarn 
Era  Veterans  Act.  Although  the  results  of  mcreased  503^and_4Q2 
enfordfement  will  not  be  registered  for  several  months,  OFCCP  is 

"l.£riFc¥'^II°SS£  the  emph^is  on  volui^tary 

•  coSance  b^  contractors  and  has  sought  tb  eliminate  an  attitude 
of^nfrontation  which  has-  beset  and  weakened  its  compliance 
capab"lity  A  major  criticism  frequently  heard  aiid  often  cited  as 
thf  cause  of  conipliance  diffiCAilties  ^s  0FeGP's  former  posture  as 

^"A^rnotedlabbve,  we  intend~to  changeThis  image/hd  the  prac- 
tice of  OFCCP  io  that  of  cooperation.  We  acknowledge,  for  exam- 

•  vVe  tha^  OFCCP  hss  the  capability  of  annuaUyL  auditing  only  a 
smkll  percentage  of  the  contr^ctbr  work  force:  Clearly,  comprehen- 
sive comp^iS  can  only  be  achieved  wlien  contractors -^^^^^^^^ 
ttemselves  and  are  given  the  necessary  direction  and  technical 

^"^Toffiffen?  OFCCP  has  begun  to  meet  with  " liaison j:om mi ttee?" 
in  the UgSl  offices,  as  well  as  the  natibnal  ofTlce,  These^commit- 
ees  are  S  ^l-d  by  business  groups,  spec^linJ^^^^^  ^oups 
and  Other  organizations  and  have  been  assured  of  OFCCP  s  willing- 
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ness  to  meet  with  them  at  their  initiative  to.  discuss  issues  of 
mutual  concern:    * 

We  expect  these  committees  will  jjr^ 
technical  compliance  information  and  promote  a  greater  under- 
standing of  compliance  problems.  In  a  spirit  d^^^  we 
believe  greater  compliance,  with  affirmative  action  dictates  will  b^r^^ 
achieved  for  a  greater  number  of  cbhtractqrs  and  employees. 

Fourth,  arid  perhaps  most  significant^  on  August  25,  1981, 
OFCeP  published  proposed  new  regulations  for  cdrnmerit.  These 
new_  regulatiqris  were  drafted  two  basic  premises  in  mind: 
First,  the  contractual  requirement  to  undertake  affirmative  action 
was  not  to  be  compromised.  Secdrid,  unnecessary ^p^^ 
be  reduced,  particularly  if.  it  is  costly  and  burdensome  to  cbntrac- 
tors.  taxpayers  and  OFCCP,  arid  if  it  does  not  lea^^ 
dppdrturiities  for  minorities,  women,  handicapped  persons,  and  vet- 
erans. '   ^_  _     

Before  outliriing  some  of  the  major  changes  the  QFlSeP  has 
proposed,  I  think  it  is  important  to  explain  the  mandate  pf  tHe 
^Executiye  order  arid  how  it  differs  from  title  VII  of  the  Civil  ^Rights 
Act  and  other  civil  rights  laws.  This  explanation  should  clarify 
some  of  the  termiriolqgy  we  will  use  iri  our  testimony-^ 

The  mandate  of  the  Executive  order  is  twofold.  First,  arid  like 
title  vjl,  the  Executive  order  prohibits;  discrimination  in  employ- 
ment. Title  VII,  however^  applies  to  employers  generally,  whereas 
the  Executive  order  applies  to  employers  who ^re  Federal  contrac- 
tors, that  is  those  emplayers  who  voluntarily  decide  to  provide 
"goods  and  services  to  the  Federal_  Govern  merit.    _    _  _ 

Secdrid,  arid  unlike  title  VII,  the  Executive,  order  requires  each 
contractor,  as  an  added  contractual  cpriditidri  of  Jjeirig  a  Federal 
cdritractdr,  to^  erigage  in  affirmative  action,  regardless  of  whether 
the  Federal  contractor  has  been  found  to  Have  discriminated.  The 
Q^ectiye  ,df  affirniative  actiori  is  tq  insure  that  tjie  employn^ent  of 
protected  groups  does  not  vary  to  a  major  degree  from  the  avail- 
ability of  their  qualified,  willirig.  members  in  the  work  force. 

With  this  brief  background,  let  me  now  turn  _  toL  sdme_  df  the 
specifics  df  the  prdpdsed  riew  regulations:  I  must  emphasize  again, 
however,^  that  the  new  regulations  are  only  proposed  and  that  rid 
final  decisidris  have  beeri  riiade  iri  regard  to  the  proposals: 

THRESHOLD  CHANGES  ' 

OFCCP  has  proposed  to  change  one  df_  the  two 
cdritractdr  cdvefage.  Currently,  OFCCP  has  jurisdiction  over  those 
contractors  with  $10,000  or  more  in  contracts,^_arid  $2,500 Jri^^^^^^^ 
case  of  the_  Rehabilitatidri  Act.  Such  contractors^  are  prohibited 
from  discrimination  in  eipployment  and  are, _Ms_d_  required  to 
engage  in  affirrriatiye  actidri.*  OFCCP  is  not  proposing  to  change 
this-basic  antidiscrimination  threshold  in  any  way.  

OFCCP  is  proposing  to  charige  the  second  threshold  relating  to 
written  affirmatr/e  action  programs.  Currently,  contractors  with_ 50 
employees  dr_  mdre  arid  with  cdritracts  of  $50,000  or  more  are 
required  to  develop  detailed  written  affirmative  action  programs, 
These  wj^itten  prdgrariis  describe  the  steps  which  the  contractor 
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pfdposes  to  take  daring  the  year  to  effectuate  its  basic  affirmative 

action  obligation,    ^       -  ^  . 

'  They  are  lengthy  documents  which  are  costly  bp  the  _contraj;tor  to 
prepare.  Their  review  by  OFCCP  is  costly  to  FederaPtaxpayers. 
Without  changing  the  basic  obligation  of  all  contractorSj^  big  and 
small,  OFCCP  has  propdse<i^  reduce  this  costly  paperwork  by 
eliminating  tlie  annual  dQCumS^preparation  requirement  for  cdn- 
tractors  with  less  than  250  employees  and  a  contract  of  under  $1 
million.  .  '        _    . 

It  is  important  to  note  that  Uiis  proposal  in  no  way  limits 
OFCCP's  previously  existing  authority  to. investigate  and  prqsecute' 
discrimination.  The  proposal  woujd  riot  Jimit  or  change  the  require- 
ment that  contractors  demonstrate  good  faith  compliance  gffo:ii;s_dr 
deprive  the  OFCCP  of  the  .authority^  to  cqriduct  full  scale  compli- 
ance feviews  of  even  the  smaller  contractors  with  only  $10,000  or 
more,  in  contracts.  •    _    _  •    '  _  .  

Thus,  OFCCP  would  continue  to  Jiave  jurisdiction  oyer  those 
small  contractors  with  more  than*  $10,000  but  with  less  than  $1 
million  in  Federal  contracts.  If  an  employee  from:  ^small  contrac- 
tor files  k  comj5laint  with  Ojp^CCP,  the  agency  could  and  would 
irivestigate  that  contractor  or  refer  the  matter  to  the  EEOC  for 
investigation.   _'_  ■__r__\   :   r:,  .  , 

Iri 'no/ sense  is  OFCCP  abahdoning  i/ts  jurisdiction  pyer  i^ederal 
contractors,  and  in  no  way  is  it  recjucing  its  moral  conunitment  to 
provide^  affirmative  actipn  for  protected  employees  of  Federal  cdn^ 

tractor's.   , 

^  Rather,  this  proposal  is  a  narrqw  one  designed  tolj-ei^u^^ 
contractors  with  large  Federal  coritracts  to  be  put  to  the  additional 
burden  of  annually  preparing  a  detailed  wi'itten  affirmative  actidri 
program.  _     _      ..  . 

-It,  is  significant,  too,  that  under  the  chang^e  regarding  written 
affirmative  actidri  prdgrarii  threshold,  nearly  7?-  percent  of  the 
employees  currently  included  in  affirmative  action  prdgrams  w^ 
cohtinue  to  be  iricluded^  At  the  same  time^  of  the  17,000  contractors 
v/hich  must  now  prepare  written  affirmative,  actidri  |)rdg^ 
4^;Q00  contractors  wdUld  be  required  to  do  so  under  the  proposal. 

Since  the  13,000  contractors  who  wbuldjie  exeriipted  from  filing 
annual  plaris  urider  this  proposal  ^nly  employ  23  percent ^df^tb^ 
employees  presently  covered  by  such  jilans,^  this  change 
reduce  costly  paperwdrk  for  small  contractors  and  permit  OFCCP 
to  conserve  enforcement  resources  for  use  with  the  contractors  wlio 
have  the  riidst  jobs  to  offer:   

Although  this  change  _wlll_  brinj  about  s 
relief  to  many  contractors,  it  does  not  in  any  way  impair,  OFCCP  s 
present  jurisdiction  byerj|ll_curreritly  cdve^^^^^  and  em- 

pldyees,  or  prospective  employees  of  those  contractors:  ; 

REQUIREMENT  TO  SET  GOAL5  > 

The  regulatLdris  require  thai- contractors  set  a^goal  for  each  job 
^  group  in  which  minorities  or  women  are_underutilized.  Uriderutili- 
zation  ls_a  terrii  unique  td  the  OFCCP  regulatory  program.  It  is  not 
a  finding  of  discrimination;  rather  it_  means_that  a  cdritra^^  cur- 
rently empldys  demonstrably  fe^er  qualified  wohien  or  minorities 
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thati  rea.sohal)l.v  in\m  be.  expected  by  virtue  of  tlieir  q^^^^ 
willinfmess  and  availability  for  the  work-  in  question.  ^  's  tn^ 
SciSe  of  underutilizatioa  that  triggeri  the  requirement  to  set  a 
troal  tn  rorrect  the  underutilitizatiori.  ^  ,  •  it* 

^  Although  the  existing  regulations  do  not  further  esplam  th^^^ 
term  th#SFeeP's  past  enforcement  efforts  were  aimed  at  fojc  ng 
a  eontractbr  to  declare  itself  underutilized  ^nd  to  set  a  goal  in ^  he 
event  of  any  numerical  disparity  between  availability  and  exi^tjM 
ntrnzatioh^ven  if  that  disparity  was  not  statistically  signincant 

In  some  cSes  this  insistence  on  the  part  of  the  agency  resulted 
in  a  cSractlr.  in  effect,  having  to  set  a  goaljor  a  ^.^^ 
Needless  to  say  this  both  strained  .the  credibility  of  our  efforts  as 
well  as  reducing  serious. confrontation  ^^t^  contjactqrs.       .   .  j, 

The  proposed  regulat  ons  provide  a  rational  and  statisticauy 
sound  mSsufe  of  reasonable,  utiUzatian.  Absent  9ther  compeH.ng 
circumstances  as  determined  M  the  Director,  a  contractor  would 
not  be  required,  to^  declare  itself  underutilized  or  to  set  a  goal  for 
"ob  groups  in  which  the  employrrient  Of  women  and  minorities  is  at 
least  80  percent  of  their  availability. 

¥his  does  tiot  mean  that  the  admimstratipn  only  wante  to  pro- 
vide 80  percent  of  the  coverage  which  Previously  existed  Rather 
SI  proposal  reflects  the  fact  that  pUr  statistical  methods  of  deter 
rninine  the  overall  availability  of  certain  groups  in  the  labor 
market  ffe  not  precise  to  the  decimaLpoint,  and.  tha  contractors 
should  have  some  leeway  in  responding  to  the  composition  of  their 
work  force  for  p^fectly  legitimate  and  practical  reasons: 

CONSOUDATED  WRITTEN  AFFIRMATIVE  ACTION  PROGRAMS. 

OFCCP  is  proposing  to.  permit  contractore  to  prepare  one  consoli: 
dated  proiam  for  all  facilities  subject  to  the, same  personnel  ggn, 
ffol  This  bhange  is  designed  to  reduce  repetitious  and  burdensome 
pSigrim  writing  without  saeri^^^  truly  necessary  core 

program  elements  which  affect  all  employees.        ...  „rnc^nm 

F-lr  example,  a  contractor  Rre^nng  a  consolidated  pr^^ 
would  be  required  in  all  circumstances  to  display  sMistical  analy- 
TesTf  elch  facility.  As  a  .  result,  there  will  be  no  possibijity  for^^ 
contfalJf  to  hide  the  fact  that  it  maintains  a^segregated  facility  or 
one  in  which  minorities  or  women  are  underutilized. 

ELIIIINATION  OF  HOVf  TO  DO  IT  REGULATIONS 

OFCCP  is  proposing  to  eliminate  subpart  C  of  ite  existmg  regula- 
tions That  section  sets  out  burdensome ,  and  often  inflexible  re- 
quirements for  contractors  concerning  ways  to  accomplish  affirma- 

Twf  iSS^S'inSnded  to  reduce  the^opportunity  for  confronta- 
tion in  what  contractors  term  as  "boilerplate"  affirmative  ap^ion 
languag?  The  change  would  not  lessen  enforcement  capability  in 

^"Ipeclfically  what  OFCCP  has  propbsM  to  eliminate  are  ]he 
visions  that  a  contractor'^demonstrate  that  it  has  published  stones 
-of  affirmative  action  in  in-house  newsletters,  that  regu  ar  meetings 
wifh  employee^  have  been  held,  that  affirmative  action  policies 
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have  been  disseminated  internally  and  that.it  has  identified  prob- 

'^OFCCP  continues  to  suggest  to  contractbrs  that  the>  undertake 
these  affirmative  action  efforts  and  other  such  initiative?  if  they 
make  sfense  for  the  particular  facility  involved  and  the  affirmative 
action  problems  it  is  experiencing.      .        .  .       u       r  „„„o„h„ 

Although  always  permissive,  these  provisions  have  frequently 
been  applied  as  mandatory,  resulting  not  only  in  unnecessary  cOn- 
frbntatiOri  but  in  an  unwarranted  and  counterbrbdUCtive  focus  on 
process  rather  than  performance.  This  would^no  longer  be  the  case 

More  importantly,  such  required  steps,  when  inflexibly  applied 
by  Government  bureaucrats,  harm  the ^ goal  of  achieving  genuine 
cooperation  from  contractors  and  public  support  fpr  the  entife 
affirmative  action  program.  This  administration  cares  more^  about 
fostering  and  achieving  real  equal  opportunity  in  thp  workplace 
than  about  making  contractors  publish  newsletters. 

FIVE-YEAR  AFFIRMA'riVE  ACTION  PROGRAM >PPROVAL. 

In  an  effortio  create  incentives  to  cpiMSLand  t^^^ 
'training  benefits  to  protected  grpup  members,  OFCCP  is  proposing 
to  approve  for  5  years,  instead  of  1  year,  those  written  affirmative 
action  programs  which  comply  with  the  Executive  order,  and  which 
in  addition  include  an  approved  training  program.  _  . 
.  This  emphasis  on  training  is  a  new  concept  and  again  linder- 
scores  OFCCP's  commitment  to  the  attainment  of  jobs  for  protected 
class  members  and  its  desire  to  cooperate  with  contractors  which 
are  willing  to  take  positive  steps  in  this  direction.  .  ^    .  - 

At  the  same  time,  OFCCP  is  not  proposing  to  turn  iV,  back  on 
employees  of  &ose.  contractors  granted  S-year  compliance  ^certiti- 
cates.  Rather,  OFCCP  would  retain  jurisdiction  to  investigate  com- 
plaints and  would  retain  the  authority  to  revoke  certifications  for 
substantive  breaches  Of  all  5-year  certification  agreement|. 

In  addition,  contractors  wrould  be  obligated  to  report  ta  Ot  bbf 
on  an  ongSing  basis  regarding  any  changes  in^  the  affirmative 
action  program  or  training  programs  fOr  protected  group  members 
during  the  5-year  approval  period.   .  : 

I  would  like  to  pause  now  to  share  with  the  committee  some 
philosophical  views  which  I  share^with  both  Secretary  Donovan 
and  with  the  Director  of  the  OFCCP,  Ms.  Shong:  L  think  these 
views  provide  a  usefiil  framework  for  the  evaluation  of  the  changes 
this  administratibn  has  proposed^  _  .  .  - 

First  as  I  indicatedjiLniy  introductory  remarks,  we  believe  that 
the  mission  of  (he  OFCCP  is  tO  insure  that  Government  contrac- 
tors' 'affirmative  action  efforts  produce  real  ^equal  opportunity  L" 
the  workplace,  and  tha^the  employment  of  protected  groups  does 
npt  Avary  to  a  major  degree  from  the  availability  of  their  qualified, 
willing  members  in  the  workforce.  _      _  .       \    ,^  i.  „f„j  „^ 

To  the  extent  that  the  agency  has  in  the  past  concentrated -on 
fofiii  .rather  thaH  substance,  and  the  recer^  past  is  replete  -w^th 
such^xataples,  it  has  lost  sight  of  that  mission.  More  import^tly, 
"nFmaylis^riiave  ehcburaged  some  contractors  to  lose  sight  pt  tms 
fundamental  objective  because  its  enforcement  was  frequently 
geared  not  to  the  contractors'  performance,  but  to  the  process  ot 
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(UMiionstralinK  "coinpliaiice."  This  allowed  many  contractors  who 
wore  not  nuiking  satisfactory  progress  to.  use  the  a^^ency's  preoccu- 
pation with  process  to  obfuscate  their  perforraance  in  this  regard. 

It  also  subjected  the  agency  to  justifiable  criticism  from  contrac- 
tors who  ^were  increasing  oppbrturiities  for  the  protected  groups 
that  the  agency  was  not  interested  in  those  results  so  much  as  it 
was  interested  in  the  mariner  of  achieving  the  results:        -         _  _ 

Second,  we  believe  that  many  of  the  current  regulations  arid 
previous  enforcement  strategies  not  only  failed  to  further  the  objec- 
tive of  jobs  but  in  fact  compelled  a  focus  on  form  rather  than 
substance:  0ur  regulatory  proposals  an_d_  managemerit  initiatives 
are  designed  specifically  to  eliminate  those  elements  of  concentra- 
tion on  procesa^ndtd  return  us  to  a  focus  on  performance. 

Everything:  OFCCP  has  done,  and  everything  it  plans  to  do  is 
designed  to  streamline  the  burden  of  demonstrating  arid  measUririg 
compliance  so  that  contractors  can  help  fulfill  the  national  goal  of 
full  participation  of  all  people  in  all  segments  of  ecdnbriiic  activity^ 
on  the  basis  of  availability,  iridiyidual  interest  and  merit,  and  not 
oh  account  of  face,  color,  religion,  sex,  national  origin,  handicap,  or 

veteran  status,  »        ,   - 

-Our  elimination  of  pre-award  reviews,  for  example,. changes  only 
the  timing  of  our  monitoring  activities,  not  the  result 
activity.  Providing  incentives  for  contractors  who  undertake  signifi- 
cant training  efforts  focuses  again  on  the  primary  ^lyective  of  - 
employment  of  the  protected  g^^        I  know  you  will  recall  oilier 
examples  in  my  earlier  remarks.   _  : 

At  the  same  time  we  have  recognized  that  the  proper  roje  for 
Government,  indeed  the  only  defensible  role,  is  to  insist  thaTLrdv- 
ernnient  contractors  ferret  out  arid  eliminate  artificial  barriers  to.  • 
aehievemerit  of  equality  of  opportunity,  thereby  insuring;  that  their  ^ 
employment  policies  and  practices  are  iri  fact  nondiscriminatory./* 

Outreach  arid  recruitment  to  include  minorities  and  wbmen^_^nd 
goals  to  measure  progress  tbward  achieving  equivalent  participa- 
tion are  proper  arid  defensible.  Selection  of  the  unneeded  br_  un- 
qualified, however,  is  not  defenMble.  Prefereritial  treatmeat  or 
guotas^mcludirig  measures  by  any  other  name  that  constitute 
quotas— are-JXQitprGper  or  defensible,  abserit  proof  of  discrimina- 

tibri.    '  I  t 

Although  .we  continue  to  require  that  cbritractbrs  set  gom^^^ 
there  is  nbt  a  reasonable  utilization  of  the  available  minorities  or 
women,  we  wiH  not  insist  on  or  support  ariythirig  that  operates  as  a 

qubta^    _       _  _  __  t  .  u 

-Certainly  there  have  been  changes  m  the  jrianner  in  j^^^^^ 
OFCCP  joperates.  Where  we  found  a  regulation  with  a;focus  on 
compliance  process  rather  than  on  petfprmarice,  wher^  we  have 
found  a  systerri  without  rationality,  where  we  found  an  enforce- 
ment strategy  based  on  sentiment  rather  thari  law  arid  re 
are  prbpbsirig  chariges.  But  one  thing  has  not  and  :will  not  change, 
and  that  is  our  commitment'  to  the  citizens  of  this  couritry  to 
eliminate  unlawful  discrimination  from  the  workplace. 
™The  .conclusion  by  soriie  cornrnentatbrs  that  the  Rea^^ 
t ration  is  gbirig.tb  sell  out  on  affirmative  action  under  ihe  Execu- 
tive order  is  wrong.  Irriptdved  mariagerrierit  .  bf  the  OFCCP  arid 
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sound  regulatory  reform  starid  &s  prd^^^^  agency^s  continued 
commitment  to  equul  erapioyment  opportunity.    . 

In  fact,  we  believe  that  the  changes  wijr 
pt-oduce  more  jobs  oyer  time  for  minorities  and  women  while_  pre- - 
^serving  the  support  pf_ the  Arhe^^^  equal 
opportunity  for  all  And  equal  opportunity  is  justice  for  all,  

In  the  mdnth_s_ah§adj^  we  will  be  looking  for  other  ways  to  im- 
prove the  contract  compliance  program.  In  this  regard^  le^t  me  say 
that  we  would  welcome  any  suggei^tiofts  which  you  or  your  subcom- 
mittee wish  to  offer:      _  ^  t  13  n 

This  concludes  my_  prepared  testimony.  Ms.  Shong  and  i  would  be 
pleased  to  respond  to  any  questions. 

Mr.  l  lAVVKiNS.  Thank  you,^^^^ 

|Tlie  prepared  statement  of  Malcolm  Lovell  follows:] 

1;ai«U{;  Ai  tompaniku  ky  Ki.i.kn  M.  Hiionc;,  Dihkc'Tou.  Okkick  ok  Fkhkuai.  CoNTKAcrr 

t'f»Nn''i.iANrK  !*uo(;hams  "  __     _         _  . 

Mr-  Chairman  and  members  of  the^ subcommittee,  Thank  you  for  the  dppdrturiity 
tQ_iippt»ar  before  your  Subcommittee  today  to  discuss  tiie  Department  of  Labdr^s 
contract  compliance  program.  I  am  accompanied  here  today^by  Ms.  Elten  M:  Shdrig, 
Director  of  tho  Office  of  Federal  Contract  Compliance  Programs  (OFCCPI.  The 
OFCCP  is,  as  you  know,  the  office  within  the  Department  which  has  day-td^ay 
responsibility  for  .administration  and  enforce rrient  b,f  the  three  mandates  which 
make  up  the  contract  compliance  program— Executive  Order  11246,  Section  503  of 
th&_Rehabiljtation  Act  of  197^  and  Section  402  of  the  Vietnam  Era  Veterans 
Readjiust Sent  Assistance  Act.  .  •  ;  . 

The_primary  focus  of  my  testimony  will  be  on  bur  recent  Gbrhprehehsive  proposed 
.revisions  to  the  .Federal  contract  compliance  regulalloris".  I  will  qlsb  note  briefly 
somfc  oiour  other  initiatives  in  the  contract  compliance  program  area.         ^  . 

_LetJiie  note  at  the  outset  that  we  are  well  aware  of  your  efforts,  Mr.  Chairman, 
and_the_  efforts  of  this  Subcommittee  toward  assuring  that  thej  contract  compliance 
prograiTL  lives  up  to  its  potential  as  an  instrument  for  ensuring  equal  eriipldyment 
opportynitLes  for  the  handicapped,  disabled  ahtl  Vietnam  era  veteran^,'  minorities 
and  women.  The  Administration  shares  your  concern  for  seeing  that  the  program 
fulfills  the  pj-omise  Lt  hpids  for  theie  groups,  and  we  ibbk  forward  to  working  with 
you  jindvouj:  Subcommit_tee  to  see  that  it  does.  *   j 

The  .mandate  o_f  the  E_xecutive  Order,  enforced  by  the  OFCCP,  i&  that  federal 
contractors  may  not  discriminate  and  that  they  take  afTirrriative  action  to  ensure 
that_appJicants  and  employees  are  treated  without  reg&rd  to  race,  color,  religion,  sex 
or  Jiational  orgin.  Early  in  our  Administration,  we  looked  at  the  erifbrceriierit  of  this 
^pro&r_am  and  concluded  that  it  was  not  workjng  effectively  or  efficiently.  Indeed,  as 
in_  many  other  regulatory  areas,  we  found  a  program  which  was  run  ih  a  highly. 
adA^ersarial  manner  and  'which  principally  produced  pai3erwbrk,  aggravation  and 
coatejDpt  fo_r  the  entire  affirmative  action  concept  arribrig  the  cbritractdrs.  trying  to 
adhere  to  the_  law  and  among  the  public  at  large.  In  response  to  this  situation,^we 
undertook  a  review  and  revision  of^federal  regulations  under  the  Executive  Order. 
__Our  review  indicated  a  need-*©  reduce  cbrnpliahce  burdens,  especially  for  smaller 
contractoLrs.  The  regulatory  revisions  that  we  have  proposed  are  designed  to  reduce 
tho_se_burdens  without  unnecessarily  infringing  the  protections  afforded  to  women, 
minor itieSt  veterans  and  the  handicapped.  At  the  same  time,  we  cbrisidered  enforce- 
ment techniques  of  the  OFCCP  that  seemed  to  produce  only  uhhecessary  confrontc^^ 
tLon  and  data  requests,  and  we  considered  a  "tuhe-up"  of  that  enforcement  vehicle 
that_  would  continue  to  provide  protection  u her  the  /du;  without  the  government 
*  trying  to  dictate  every  detail  of  a  contractor's  personnel  practices;  Some  ^itical 
policy  decisions  remain  to  be  made  after  analysis  of  public  comment  dn  our  advance 
notice  pfprdfosed  rulemaking.  While  I  am  constrained  in  discussing  determinatiojis 
not  yet  made  and  at  a  time  when  we  have  riot  yet  had  an  opportunity,  to  review 
comments  solicited  from  the  public,  I  am  hefe  today  to  repdrt  to  yoa  the^progress 
OFCCP  has  made  to  datei  to  ensure  that  the  riiaridates  df  the  Execatiye  Order  are 

^^Flrlt,  in  these  days  of  tighteriirig  budgets  OFCCP  haa "determined  that  Jt  jnust 
provide  better  and  faster  service  to  carry  out  its  mission  of  achieving  jnondiscrunina- 
tion  by  federal  contractors  and  erisuririg  that  cdntractors  take  affirmative  action.  To 
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this  I'lul,  we  havi-  ri'vbhtly  institated  several  jnanHKement  r^^  n?rrp 
which  wi.  iK-lu-vi.  will  f  i-(liici-  thu  oxistiMK.hjickl^Vor  c?^es  As  one  exa^  OFCCP 
ha.s-tuov..d  qulcRlv  .n  rm-.U  wi-l-ks  Xo  «holish_soj,,e  of  the  bucklog  of  the  appe^^^ 
to  the  Director  under  Section  r.O;i  of  the.  Kehabilitation  Act..Th^^^^^ 
internal  processinR  procedures  and  despite  _budget  re^JJFt'""^.  th.s  back^g  hi^ 
hcKun  to  subside  and  should  be  compleMy_  r_educed  w.thin  _th^,next  rew_  months 

In  addition,  we  are  reviewing  the_  comRlfljnt_  intake  process  to  deter^ 
micht  be  done  to  aJJbw  for  earJier  determijiations  orjurisdiction  and  at  least  prima 
facie  merit  This  will  allow  OFCCP  to.nioca.quickly  .rernpye  from  its  inventory^ those 
conu)laint.s'  v^h  ch  a  e  clearly  withQat  m_eri^or_over  which  it  has  _no  jurisdiction. 
Th"  e  "rorn,s  ^ill  als6  prev^erit  OFGC;P_frOai.|irtir.cially  inHating  the  ^r.pecta  jon^ 
of  complainants  it  cannot  help.  Th^e  agencjLWjll.as  a  res-iit.  oe  in  a  better  position 
to  obtain  a' raster  resolution  of  bono  ridfiiflmplajnts.  .     ^-  „  tU    VKrc  *sr 

Second  OFCCP  has  slated  increiised  enrorcement  efforts  regirding  the  rights  ol 
handicapped-persons  under  Section  503  of  the  R?habilitatio.i  Set 
undeF  Section  402  Of  the.  Vietnflm_  Era  Veterans  Act   Although \ the  resulU^^^^ 
itwreased  503  and  402  enforcemejit  _will  not  be  registered  for  several  months, 
OI'X;CP  is  now  proceeding  vigoTflusly  in  this  area    ,    >    .  i,^U^f,i;5Hce  ho 

Third.  OFCCP  has  moved  to  renew  the  emphasis  on^  volimtary  complia^ 
contractors  and  has  soughi  Jto  eliminate  an  attitude  of  qon^.O"**"""^ 
beset  and  weakened  its  compliance  capability.  A jnajor^HticgniTreq^endy^^^^^^ 
and  Often  cited  as  the  cause  of  compliance  difriculties  is^OFCCP  s  rormer  postate  as 
art  iidversary.  As  I  jiotediibove.  vye  intend  tp^change  this  image,  and  th^^^ 
OFCCP  to  that -of  cooperation.  We  acknowledge,  for  example,  that  OFjCCP  haa  the 
aipahllity  of  imnuully  auditing  only  a  small  ^"en'^i^ 

Clearly,  comprehi.'nsLve  compliance  can  only  be  achieve^  if  contractors  P^ice^hem-  • 
selves  and  are  given  the  necessary  direction  and  technical  advice  from  Ul-LL^P, 

To  this  end  OFCCP  has  begun  to  meet  with"LiaisOn  Committees'  .uLthe  regional  . 
offices;  irwell  ^  the  Natilnal  Office.  The^  Committees  are  being  formed 
business  croups  special  interest  groups  or  other  Organizatrans  and- have  been  as- 
sur^^-  OECCP's  willingnesis  to  meet  with  them  at  their  initiative  to^discuss  pues 
o?  muS^al  concern.  We  Ix^ct  these  Committees  will  provide  a  Ariun  to^excMnge 
technicaLcojipliance  information  and  promote.a  greater  anderstending^of  compU- 
ancTpwblems  In  a  spirit  of  cooperation,  we  believe  .greater  compJjapce  with  p/Tirm- 
ati^e  iction  dictates  will       achieved  for  a  greater  number  of  contractors  and 

.  '"FoSand 'perhaps  most  significahtly.  on  Augustus,  pi  OFCCP  pu^^ 
proposed  new  rSulations  fof  comment.  These  new  jre^ulations  were  drafted_^^^^^ 
•two^asic  premisis  in  mind.  First,  the  cohtractaal  requirement  to. undertekAafRrm^ 
ative  action  ^as  not  to^be  compromised:  Second,  unnecessary  papervvork  was  to 
reS.  particularly  if  it  is  co'^tly  and  bardensom^_tO_ contractors,  taxpay^^^^^^^ 
OFCCP.  and  if  it  does  not  lead  to  improving  job  Vjpportunities  for  minorities,  women, 

handicapped  persbris  and  veterans.       -  ^t.,-,/-.W  u„„  „^^^^A  T  tHinlt  it  i<! 

Before^tlining  some  of  the  major  changes  the.OFCCP^h^prop^d  ].™.^t  ^ 
imoortant  to  explain  the  mandate  of  the  Executive  Order  and  hGw_  it  ditters  Jrom 
tX  Vn.of  the  CiviFR^  Act  and  other  cLvil  rights  laws.  This  explanation  should 
clarify  some  of  the  termiriblegy  we  win_use  in  pur  te^^^  ^      -       _  ,  . 

The  mandafe  of  the  Executive^  Order  js  i'^'^rm.  J^rsU  and^^k^^^^ 
Executive  Order  prohibits  discriminationln  emPloyment.|Title  Vn,  however,  appU^^^ 
to  imp  dyers.  Benera.lly.  whereas  th^LBxecutiye  Order  app  ies  to- employers  who  are 
r«leraTcbritra§tors,  that  is  uios^employers  who  voluntarily  decide  to  provide  goods 

or  serviees  to  the  federal  governnient  :   , .  *     •  v.  V^nf  i-H;.f  or  ns  an 

Second  and  unlike  Title  VII.  the,  Executive  Order  requires  each  contractor,^ M 
addid  coHt^ctaa  condidt)n  Of  bein&a 

setion;  regardlessofwhetherlbe  federal  contractor -has  been  fou^^^ 
nated.  Tl?e  objeitive  otafHrmatiye  action  is  to  insure  ,  that  '^e  ,^"'Pl°/«?»bir 
;  protected  groups  _does- not  vary  to  a_  major  degree  from  the  availability  of  their, 

qualined,  willing  mem^fcts  in  the  workforce.   ,        -  ■   .   -    ^^^;^„.  .r„ 

With  this  brief  background,  let  me  now  turn  to  some  of^the  f  Pe^Ccs  _PLthe 
proposed  new  regulations.  I 'must  emphasize,  again,  however,  that  tbe_-ne>v  regula^- 
tionlartonly  proposed  and  that  no  final  decisions  have  been  made  in  regard  to  the 
proposals.  ■ 

1.  THRESHOLD  CHANGfiS  - 

OFGCP  has  p,-bpbsed  to  ctange  oat  of  the  tvyo  '•thrgs_hplds"  of^co^^^ 
age.  Currently.  OFCCP  has  j.arisdiction  over  tho?e  contractors  with  $10,000  or  more 
in  contracts  (I2  nOO  in  the  cake  of  the  Veterans  Act).  Such  contractors  are  prohibited 
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from  discri niination  i n  ompioyraeat  and  are  jiLsq  requi red  to  engage  in  ajfTLrmati ve 
action.  OFCCP  is  not  proposing  to  change  this  basic  anti-discrimination  threshold  in 

-Vvay  -  -     --     *   

OFCCP  is  proposing  to  change  the__9ecpjid:thi^hojd  relating  to^^^ 
tive  Action  Programs;  CurrenXXy:,  contractora  with  50  employees  or  more  and  wit^ 
cdritiacts  of  $50,000  or.moTC^are  .required  to  develop  detailed  writ^^^ 
Action  Programs.  These,  written  pro-ams  descrife  the  steps  wWch  cbntractbr 
proposes  to  take  during_the^esr_tO_eftectuate  its  ba^^^^  affimiatiye  acUon  bbligatibn. 
They  are  lengthy  documejiis  wMch  are.  cMtbL  to  the^ 

review  ^y  OFCCP  is  ccffltly  lo^Federal  taxpayers.  Without  changing  the  basic  obliga- 
tions of  all  contractors,  big  _and_8mail,_  OFCCP  ha^^  to  reduce  thjs  costly 
palperwork  by  eliminating .thejinnual  report  requirement  for  contractors -with  less 

than  250  employees_and_a  contractjDLunder  lljnijiion.  ™     ,-   .  , 

it  is  important  to_  note. that _this_ proposal  in  no  way  jimits  OFCCP  s  previously 
existing  authority  to  investigate  and  4?rosecute  discrimination.  This  jjroposal^al^^^ 
would  not  limit  ar  change_t.he  requirement  that  contractors  demonstrate  good  faith 
compliance  efTorts_or_  deprive,  the  OrcCP  of  the  auth^ 

compliance  reviews  of  even  the  smaller  contractors  with  only  $10,000  or  more  in 
contrjacta.  _       j    ■    _■  _* 

Thua,_OFCCJP  would  continue  to  have  jurisdiction  over  those  small  ^cb  A  tractors 
with  jnore  _than  $10,000  but  with  less  than  $1  millibri  in4ederal  <:bhtracts.  If  an 
employee  from  a  small  contractor  files  a  complaint  with  OFCCP»-the  agency  could 
an  J  would  investigate  that  contractor  or  refer  the  matter  to  the  EEOC  for  iriVestiga- 
tion.  In  no  sense  is  OFCCP  abandoning  its  jurisdictibri  bverTederal  contractors  and 
in  no  way  is  it  reducing  its^  moral  cbrrimitmen't  to  provide  Affirmative  Action  for 
protected  employees  of  federal  cbh tractors.  _       _  _ 

Rather*  this  proposal  is  a  narrow  brie  designed  to  require  only  contractors  with 
large  federal  contracts  tb  be  put  to  the  additional  burden  of  annually  proparing^a 
detaUed  written  Affirniative -Action  Prbgrarii.  It  is  significant  too  that  ^nder  the 
change  regarding  written  Affirmative  Action  Program  threshold,  nearly ^77  percent 
of  the  employees  currently  iricluded^iri  Affirmative  Action  Programs  would  continue 
to  be  included.  At  the  sariiertiriie,  of  the  17,000  contractors  which  must  Jiow  prepare 
written  Affirmative  Actibri  Prograriis,  only  4,000  contractors  would  be  required  to  do 
so  under  the  prbposal.  •  -        ^.i.  "   ,    i  — 

Since  the  13,000  cbntractors  who  would  be  exempted  from.filmg.anDuaLpjans 
under  this  proposal  only  eriiplby  23  percejit  of  the  employees  presently  .covered,  by 
such  plans,  this  chahge^biild  both  reduce  costly  paperwork  for.  the_  small  contrac- 
tors arid  permit  OFCCP, to  conserve  its  enforcement  .resources,  for  use_  with  the 
cbntractors  whb  have  the  most  jobs  to  ofler:  Although  JthisJjhanjge  w_ill  bring-abput 
sigriil5carit  papeni'brk  relief  to  many  contractors^  it_doesTiot  in_any  vray  impair 
OFCCP's  present  jurisdiction  over  all  currently  covered  contractors  and  employises, 
or  prospective  employees  of  those  contractors. 

2.  REQUIREMENT  TO  SET  QOKLS  ^ 

_The  regulations  require  that  cbntractors  set  a^oal  for  each  job  group  in  wllich 
minorities,  whites,  women  or  men  are  "uriderutilized."  tiriderutilizatiori  is  a  term 
unique  to  the  OFCCP  regulatx)ry  prbgrarii.  It  ia  nbt  ^  finding  of  discrimination; 
rather  it  means  that  a  contractor  currently  eriiplbys  denidhstfably  fewer  qualified 
women  or  minorities  than  reasbriably  riiight  be  expected  by  virtue  of  their  qoalificar 
tions,  willingness  and  availability  for  the  work  in  Jiuestidri^  It  is  the^existeime  i)f 
underutilization  that  triggers  the  requi reriierit  to  set  a  goal  to  correct  tiiat  JunderutL- 
lizat ion.  Although  the  existing  regulations  do  hot  further  explain  this  _term»  the 
OFCCP's  past  eriforceri>erit  effbrts  were  aimed  at  forcing  a  contractor  to.  declare 
itself  underutilized  and  to  set  a  goal  in  the  eVerit  of  any_ numerical.- disparity 
between  availability  arid  existing  utilization,  eVeitif  thatLdisparity_w.flS.  not  statisti- 
cally significarit.  In  sbriie  cases  this  insistence  On  the  part  _bfthe_agency .resulted  in 
a  ebritraetor,  iri  effect,  havijig  to  Set  a  goal  for  a  part_Qf.a.4>ersQn.  Needless  to  s^y 
this  strained  both  the  credibility  of  our  efforts  as  well  as  producing  serious^onfron- 

tatibri  with  cbntractors:    -   V  .  j   -r 

The  proposed  regulations  provide -a  rational  ^nd  statistically  sound  measu 
Teasbriable  utilization.  Absefiiother  compelling  circumstances  as  deterrnined  by  t^^^ 
Director,  a  cdntrSctor  wojafd  norlxrfequired.to  declare  itself  underutilized  or  to 
a  goal  for  job  groups  in  ^hich  the .employniejit  iif  women  and  mi ppn^^^  least 
80  percent  of  their  avHil^bility._This_does  not  mean  J:hat  the  Administration  only 
Wants  to  provide  80.  percent  of  the  coverage  which  previously  existed^^^ 
proposal  reflects,  the.f^t.  that  J)ur  statistjcal  me^^^       ofl  aetennining  the  nverall 
availability  of  certain  groups  in  the  lalx)r  market  are  not  precise  to  the~deciriial 
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mni  ma  that  hmtrm  tors  .sh"uia  have  some  leewa>  in  responding  to  the  cbmpbij: 
cir  thtir  workl"rce  ibr  iK-riVctly  iitlitimatc  and  practical  reasons, 

•i.  CONSOLIDATED  WRITTEN  APf-ikMATIVE  ACTION  PROGRAMS  ;  

nvTCP  in  urbP-ysinR  to- permit  contractors  to  1)repare  one. consolidat^  Program 
r      M  nw.  m      s^bkfet  to  t^  personnel  control.  This  chajjge._is_designed  to 

which  minorities,  whites,  women  or  men  are  underQOlized. 

4.  ELIMINATION  OF  "hOW  TO  DO  !t''  RKGOCATIONS 

(swrrp  U  broDoslne  to  elPrninate  Subpart  C  of  its  existing  regulations^  that 
U,e™-orkplace  than  about  making  contractors  publish  newsletters. 

5    5;yeaR  AmRMATIVE  ACTION  PROGRAM  APPROVAL 

i-]ii^i,:^lf^s^^^'^"^-^^^ 

^S''#l1nd1St^d°rS  introductory  remarks,  we  beUeve  that  the  missjon^ 

that  missioa,  ?5?f  S^n^l '  obje^Uv  "^^^^^  was  frequently 

-=-%H^n^,  ?o  cm^tracto4^&rfo-S  bat  fo  the  process  of  demonstrating  '•cbmpli-- 
•^'^^  •  Th  s  allSrn^nySarto"!  Who  were  not  making  satisfactory  progress  to 
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use  Lhf  A>;t-tu7ls  [imKruimtion  with  process  to  obi uscale  their  perfdrmarice  in  this 
re^artj.il  also  sulrjt'iH-d  \\n'  agency  to  justinuble  criticism  from  contractors^  who 
were  increasiriK  opportunities  for  the  protected  groups  that  the  agency  was  not 
interested  in  those  results  so  much  as  it  was  interested  in  the  manner  of  achieving 
the  results.  -    -  -        .   p  _ 

Second,  wc  believe  that  many  of  the  current  regulations  and  previous  enjorce- 
nient,stralfi,'ies  not  only  failed  to  furthei-the  objective  of  jpbs  but  in  fact  compelled 
a  focus  on  form  rather  than  substance.  Our  regulatory  prdixiisals  and  management 
inituitives  are  designed  specifically  to  eliminate  those  elements  of  concentration  on 
process  and  to  return  us  to  a  focus  on  perforTriarice.  _ 

.Everything  OFCCP  has  done  and  everything  it  plans  to  do  is  designed  to  ^ream- 
line  the  burden  of  demonstrating  and  measuring.cbrapliarice  so  that  contractors  can  : 
.help-fulGlLthe  national  goal  of  full  participatidh  df  all  peoples  in  all  segments  of 
economic  activity  on  the  basis  of  availability,  individual  iriterest  and  merit,  and  Jiot 
on  account  of  race,  color,* religion,  sex,  national  drigih,  handicap  or  veteran  status. 

Our  ejirnination  of  pre-award  reviews,  for  example,  changes  only  the  timing  of  our 
monitoring  activitjes,  not  the  results  df  that  activity!  Prdvidirig  incentives  for  con- 
tractors who  undertake  significant  training  effdrts  fdcUses  again  on  the  primary 
objective  of  employment  of  the  protected  grdups.  I  kndw  yOu  will  recall  other 
examples  in  my  earlier  remarks.  ,    ^    __  _       _      •    »  J 

At  the  same  time  we  have  recognized  that  the  prdper  rdle  for  government,  indeed 
the  only  defensible  role,  is  tO  insist  that  gdvernment  contractors  ferret  out  and 
eliminate  artificial  barriers  to  achievement  df  equality  of  opportunity.^  thereby 
ensuring  that  their  employment  policies  and  practices  are  in  fact  non-discrimi;aatQ-^ 
ry  Outreach  and  recruitment  td  include  rnindrjtie^  and  women  and.goals.tojneas- 
ure  progress  toward  achieving  eqivalent  participation  are  45rQper_and_ defensible. 
Selection  of  the  unheeded  or  the  Unqualified,  however,  is  not  defensible.  Preferen- 
tial treatment  or  qudtas— including  measures' by  any__othet  name  that  constitute 
quotas— are  hot  prdper  dr  defensible,^  absent  proof  of  discriniinatio  —  _ 

Although  we  cdntihue  td  require  that  contractors  seJ;  gDal&_wh.ere_ there  npt  a 
reasonable  utilization  df  the  available  minorities  or  women,  we  will  not  insist  on  or 
support  anything  that  operates  as  a  quota;   ^_  __         -  ^  ; 

Certainly  there  have  been  changes  in  the  manJier_m  which  Ur(X.r  op^rates^ 
Where  wc  found  a  regulation  with  a  focus  on  ..compliance -Process  rather  than  on 
results,  where  we  found  a  system  without  rationality. _vvhere  we  rpund  an  enforce- 
ment strategy  based  On  sentiment  rather  lhanJaw  ajid  reaspn,  we  are  proposing 
changes.  But  one  thing^ias  not  and  wJlL  not  .change,  and  that  is  pur  commitment  to 
the'-citizeris  df  this  country  to  eliminate  unlawful  discrimination  from  the  work- 
place.   —  -  -  V.  .     .  .  - 

The  conclusion  of  some  comraentalors^  that  tM  Reagan  Administration  i&  going  to 
"sell-out"  on  affirmative  action,  undet  the  Exet^utive  Order  is  wrong.  Im 
management  of  the.  OFCeE_and._sauad  regulatory  reform  stand  as  pro^  of  the 
agency's  continued  i:ornmitment  to_equal  employment  opportunity.  be- 
lieve that  the  changes  wMch-We  a_re  making  will  produce  more  jobs  over  time  lor 
minorities  and  women  while  preserving  the  support  of  the  American  people  lor  the 
goal  of  equal  opportunity  for  ail.  And  equal  opportunity  is  justice  for  all.  ^ 

In  the  months_ah.ead_  we  wijl  be  looking  for  other  v/ays  to  improve  the  contractor 
compliance  program.  In  this  regard,  let  me  §^y  that  we  would  welcome  any  sugges- 
tions which  yo.u  or,your_Subcom  mi  ttee  wish  to  of  fen  -J  - 

.This  concludes  my  prepared  testimony.  We  would  be  pleased  td  respond  td  any 
questions.  _  : 

Mr.  Ha-Wkjns.  Ms.  Shong,  do  you  care  to  supplerrierit  the  state- 
ment of  Mr.  Lowell  in  any  way?  -  -  _  ^  -    ,  _ 

Ms.  Shong.'  No,  Mr.  Chairman,  but  I  will  be  glad  td  respond  to 
questions. 

Mr.  HAWKiNS.  Thank  you.      •  , 

_  Mr.  Lbvell,  I  cannot  say  that  I  disagree  entirely  with  your  pre^ 
parid  statement  in  its  broad  swejjp.  Jidwever^  one  of  the  things 
that  the  committee  has  called  attention  to,  I  think,  persistently  has 
been  that  all  the  proposed,  changes  seem,, to  move  in  one  direction 
only.  CoUectiyely,  you  have^  I  think,  very  well  covered  the  various 
changes,  but  the  impact  of  thern  would  be^that  they  amojmt  to 
exemption  of  smaller  employers.  Perhaps  taken  ajone  that  might 
not  be  so  serious,  but  in  addition  to  that,  the  committee^  has  looked 
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with  some  degree  Of  reservation  on  the  difference  in  the.  setting  of 

^°In^add:tion  to  that,  you  have,  suggested  that  consplidalted  written 
affirmative  action  p?oirams  be  changed,  whether  we  construe  to  be 
weakening  or  not,  I  think  certainly,  they  are  not,  in  the  opinion  of 
Tome  ?f  Is,  strengthening  them,  Ydi:Lhave  ^^gg^^ttr^t'^^^S 
Certain  regulations  jpertaining  to  examples  of  how  some  bf  these 

°1rm?^rS-r?lSS^.eem^to  be;feng 
direction,  yet  the  conclusion  is  reached  that      some  way  and  the 
phrSe  is  used;  "real  equal  opportunity;'  m  the  wor^^^^ 
.assQred.  Yet,  not  one  has  explained  to  the  cpmmit^e  in  what  v^ay  , 
the  situation  of  those  whb^^re  discrimmated -against  will  be  im- 
rS?ved,  Igairist  all  of  the  changes  thair  'ar^^eihg  sugge  je^^^^^ 
collect  vely  seem  to  be  moving  only  anyone  direction,  and  t^^^^^^ 
easQ  the  burden  on  the  employer,  which  obviously  would  be  thd  one_ 
who  would  be  doing  the  discriminating.  _        ^  - 

It  is  very  difficult  to  understand  in  what  way  real  equal  opportu- 
nity-in  the  workplace  will  be  improved  merely  through  removing 
some  of  thi  b^rfens  that  are  now  alleged  to  be^placed|n  those  w^o 
were  the  ones  who  would  be  dijcrimihating  m  the  workplace.  ^ 

May  I  parenthetically  s^j'that  we  would  join  yoii  in  removing 
sb^e  of-  those  burdensome^regulatiqns  «on  a  c^-  by  ^case  basis. 
H^ever,  we'don't  see  one  {distance  in  which  we  think  the  enforce- 
meht  will  be  improved  in  any  way.      .  _  _     _^         y :     ,  __  , 

WoS  you  care  tp  commeHt  bn  why  it  is  that  nothing  has  heen. 
atS  in  the  view  of  some  of  us,  considered  that  would  strengthen 
thexase  against  those  who  would  discriminate? 

Mr.  LdVELL.  Your  ^iuestion_.is  an  excellent  one.  I  think  to  an 
important  degree  it.  differentiates  between  the  philosophy  of  v^i- 
ous  groubs.  111  bf  which  are  committed  ,tp  equal  employment  _op- 
,pPrtu?Syr  but  who  have  chosen  tb  pursue  different  goals  in  reach- 

^'^loHal  enSneering  is  a  very  inexact  science,  it  almost '  makes 
econom  csS  IS.  We  re^Ty  don't  know  that  ..ell  how  va^^^^ 
efforts  work  in  this  regard.  But  we  are  a  free  society,  and  in  the 
Rnafan'Ss.  Mether^e  have  equ^^^^ 

tb  depend  on  the  determination  of  the  people  in  that  society  to 

^^'w^iS  wl*£f  Wirig  tb  db  in  the  cKahges  we  Have  made  is  to 
enSurage  the  ind™als  and  the  corporations  that  basically.  must 
tske  the  action  to  achieve  this  equal  bppbrtunity  in  the  workplace, 

*°f  amSgoifto^'you  a  personal  judgment  here,  Mr!  Chair- 
man^ believfthat  ie  main  reason  this  Nation  has  mbved  mth 
re  determination  that  we  hav5,^d  with  the  many  fa^^rable 
-  results  we  have  in  bringing  minorities  and  women  Particular  y, 
iStb  the  work  force,  is  a  ^oral  iudgment  on  the.  part  of  all  of  our 
•Deoole  that' this  is  tjie  thing  to  do.  -  .  , 

-  ^Tt  hi  been  implemented  in  a  ^nUmber  of ^ways  by  laws  and 
^reSilSons,  but  none  bf  these  wouldstand  much  chance  of  working 
if  the  people  were  not  behind  it.  We  have  had  acamples,  of  that. 
ProhibFtlon  is  probably  one  of  the  most  outstanding  ones,  where 
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the  laws  ill  themseives  were  not  adequate  to  achieve  ah  objective 
that  people  did  not  ^yaht.    Ij   ^  - 

I  am  convinced  that  tht;  people  of  this  country  do  want  equal 
opportunity.  I  think  thai  they  dbwant  to  have  a  race-free,  sex-free 
environment  where  people  are  chosen  on  their  interest,  merit,  and 
w:iriingness  to  work,  the  capacity  J;b  work.  I  also  think  that  it  is  npt 
always  so,  but  we  have  moved  in  a  very  important  degree  in  the 
last  15  years  toward  feeaking  down  some  of  the  old  prejudices  and 
some  of  the  old  barriers,  '  '   

I-am  not  suggesting  that  all  those  barriers  and  prejudices* 
have  been  elimi;iated  But  I  am  saying  that  the  determihatipri:df 
the  Ameril^cah  pebplle  has  ridt\yet  weakened  in  this^  regard,  and 
think  a  lot  of  the  things  that  we  are  doing  here  is  recpghizin^  that- 
we  are  nbt  dealinf^with  1960, qr  1950,  but  we  are  dealing  with  1981 
where  the  vast  majority  of  people  in  this  country  do  want  to  see 
this  kihd  of  effort jprevail.  /  ^ 

Therefore,  the  steps  that  we  are  taking  are  in  the  direction  P^^ 
encburagih^  a  rhbre  vblUiitary  cooperation  toward  these  perceived 
goals:  Obviously,  in  anything  of  this  character,,  there  are  ^oing  to 
be  exceptions,  arid  we  do  say,  and  we  make  jt  very  clear,  where 
there  is  a  complaint^  even  among  some  of  those  smalLerj^bmMhie^^^ 
we  Mil  respond  to  that  complaint,  an^  we  take  action  in  the,  event 
thal^that  company  is  proved  to  have  violated  the  regUlatibris,  or 
the  Executive  order,     '  .  ' 

So  we  are  not  abandoning  it  We  are  putting  more  ^re^^ 
vbluntary_  cbbperatibri,  but  we^  are  not  disbandmg  the  police  force. 
We  , may  be  cutting  down  on  the  rium_bers_bf  beats^  that  they  riflbrii- 
tbr,  but  they  are  still  available'?if  you  c^ll  the  number. 

Mr.  Ha^wkins.  Starting  with,  your  jEUsjt  stateme     there.  We  ap- 
preciate the  fact  that  you  propose  tp^o  this  monitoring  and  to  deal 
with  the  various  problems  pn  a  mdre  s^eci^^^^ 
that  square  with  the  fact  that  £hfe  resources  of 'the  agency  will  be 
redaced  which  adds  again  to  the  mbvemerit  in  brily  brie  direction: 

Wheri  the  riuniber  of  enforcers  will  be  reduced,  isn't  this  a  clear 
indication  to  those  who  might  He  prbrie  tb  discririiiriate  that  they 
will  be  less  likely  ta  be  caught:' 

Mr.  LbvELi^.  We  think  not. 

Mr.  HAWKINS.  I  ^don^t  see^  with  the  reduction  in  force  that  you 
have,  how  ypu  will  be  able  J;b^  d^^^  job  certainly  of 
dealing  with  the  various  problems  as  they  arise.  :          _  :  _ 

If  you  provide  _all_the_exem£tibris  arid  the  softening^  of  the  var- 
ious requirements  to  the  point  that  has  b6en  mMe,_  then  you 
reduce  also  th^  number  bf  thbse  who  will  be  monitoring  the  proc- 
ess, or  to  be  made  available  eVen  for  technical  assistance.  K 
reduce  that  riuriibei',.you  ai-e  moving  ^gain  in  that  same  direction. 

Mr:'tovEEL:  In  recent  days  and  weeks,  Mr.  C 
heard  that  argument  from  almost  eva-y  sector  at  the  Department 
of  Labor.  As  you  know,  in  the_entira  Gbverririierit,  we  are  reducing 
the  riuriiber  of  employees,  and  reducihg  the  amount  of  money  we* 
are  spending  ph  bur  efforts.  _  * 

Everybody  thinks  that  when  you  stop  spending,  so  much  m^ 
and  reducing  the  riuriiber  Pf  people,  the  efforts  automatically  must 
become  less  effective.  Fortunately,  that  is  nbt  always  sburid,  iri.fact 
it  is  usually  ribt  k). 
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In  rhv  former  life  with  the  Rubber  MahufactureiB  Association, 
we  had  to  reduce  our  staff  M  20  percent,  and  i  was  rather  apjjaQed 
a  year  later  to  find  we  were  doing  just  as  i^iy?!}  ^^"^^^ 
iust  as  efficiently,  perhaps  even  a  little  more  efficiently  bex:ause  the 
peopli  thlt  remained  were  determined  that  we  would  not  undergo 
that  Jdnd  of  experience  again-  ,    .  •       hirppp  hnt 

I  think  that  it  i&.going  to  be  Possible,  ^Qt  only  in  our  OFCC^^^^ 
in  the  operation,  of  all  the  programs  at  the  Department  of  L^bpr,  to 
maintaih  the  level  of  integrity  of  our  performance  even  with  the  ^ 

"irhittk^he  main  point,  Mr.  Chairman,  is  the  one  I.  made^a  ^ 
earlier,  that  no  program  Of  this  kind,  whether  you  tripled  the  steff 
or  bu^drupled  the  staff,  or  increased  it  Jeh-fo^d.  could^ssibly 
begin  to  deal  with  the  thousands  of  employers  that  are  affected  by 
the  regulations  and  the  Executive  oi^^r^.We  must  have  a  general 
sense,  a  willingness  to  comply.  In  addition  to  that,  ypu  haye  to 
have  a  process  by  which  those  who  choose  to  disregard  that,  where 

they  cannot  proceed  in  Utter  disregard  of  the  law  _   

The  basic  reliance  does  have  to  be  on  the  fact  that  ^t  i&  part  of 
the  direction  this  society  is  moving  to  achieve  equal  e^iployment 
bbportunity,  and  to  give  our  free  society,  an  opportunity  to  show 
that  they  really  mean  it  and  that  they  can  do  it. 

We  are  going  to  have  to  stand  m  judgment  m  terms  or  what  we 
do  3'^  years  from  nOW,  pferhaps  4  years  after,  that  but  we  are 
prepared  to  do  that.  That  is  what  we  Want  to  be  judged  on,  not  how 
much  money  we  spend,  Oj->hat  kind  of  commitments  w^  make,  b^t 
What  sort  of  country  this  is  going  to  >e  that  time.  We  are 
convinced,  at  least  to  the  h^st  of  our  ability,  these  steps  that  we  are 
taking  will  take  us  in  thatldirectiph^     ,  ,  .  .  .^^  „ 

We  also  recognize,  obviciusly  we  are  human , beings  working  in^a 
political  milieu,  it  is  not  ^Iways  the  e^iest  thing  to  do  to  be  right 
all  the  time.  But  I  think  we  are  a  lot  closer  to  it  than  we  have  been 

'  for  some  years  in  our  society.     .  .     ...  ^   „„  , 

As  we.prbceed  down  this  path,  we  do  hope  to  ^york  with  you^and 
the  members  of  this  comrnittee  and  the  members  of  the_commi^ttee 
in  the  other  House,  so  thkt  by  working  together  and  taking  a  look 

:  at  where  we  are  going,  and  trying  to  make  adjustments  where  th|y 
are  necessary,  we  will  have better  country  in  this  area.  _ 
Mr:  HawkIns.  Dn  pageJ  lT,  Mr.  Lovell,  you  mdicate  in  the  secon^d 
para&raph  that  the  elimination  of  preaward. reviews^  for  ^^^^^ 
changes  only  the  timing  of  mohitOring  activities  and  not  the  results 

°*^lMsume'that  the  monitoring  will  take  place  after  the  award  has 
been  made,  and  that  you{  intend  to  provide  rnUCh-more monitoring 
•  after  the  award  has  actually  been  made.  I  assume  that  is  the 
thrust  of  your  statement''    „ 

Mr.  LbVELL.  Ms.  Shong,  would  you  answer  that,  pleased  - 

Ms.  Shong.  Mr.  Chairman,  Lf  I  might  comment  on  your  earlier 
duestibh  as  well  as  this  question.  ■   -  ^4.7^ 

Currently,  the  Executive  order  coverage  extends  to  approximate- 
ly 103,000  facilities  and^  17,000  contractors.  We  have  never ^b^^^^ 
able  to  review  but  a  small  percentage  of  those  contractor  faciUties^ 

One  of  the  things  that  made  it  even' nwre  difficult  for^^^^^ 
review  with  any  frequency  or  recency  a  cross  section  of  contractor 
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facilities  was  the  preaward  review.  We  fdUrid  durselyeis  looking^t 
the  same  contractors  and  the  same  contractor  facilities  repeatedly. 
Consequently,  there  w,ere  Facilities  and  there  Jver^  who 
had  never^qhe  through  a  compliance  review  process. 

The  elimination  of  the  preaward  very  importantly^  gives  us  t^^^ 
management  fight  arid  responsibility  to  allocate  our  diminishing 
resources  in  a  way  to  cover  the  most  ground^  tb  lbok  at  contractore^^ 
pefhaps,  who  h^e  never  beeri  reviewed  before,  or  who  have  not 

had  a  review  very  recently.  -  _   

The  timing  of  that  cpmpliance  review  for  all  contractors  will  be 
based  certainly  upon  the  size  of  their  Government  ,  contract,,  the 
signiFicance  of  that  cbiitractbr  in  J;he  labor  community  in  which  it 
exists,  arid  the  number  of  outstanding:  and  unresolved  complaints 
filed  Against  that  cbntractor^^ll_  the  rational  criteria  that  we  use 
to  exercise  dUr  discretion  in  a  way  to  get  the  most  cut  of  our 

resources.  •  

Mr.  HawRins.  The  question  I  was  going  to  address  to  you  was, 
what  better  time  is  there  to  wecKl  but  thbse__  whb_are  gr^^^^ 
discriminate'  than  at  .  the  time  when  that  party  is  bargaining  for 
the  contract?     _    _  _  _     _    --  —  ^  ^ 

In  other  vvbrds,  would  ydU  alsd  exempt  at  that  time  thpse  who 
are  bidding  on  a  contract -who,  let  us  say,  wbuld  nbt  agree  to 
comply  with  the  quality  of  material  that  .might  go  into  a  contract? 

Iri  other  words,  at  the  time  of  bidding  on  the  contract, ,  the 
commitment  not  to  discriminate  is  drily  one  df  rilariy  provisions  for 
th^selectidri  df  the  contractor.  You  are  not,  then,  treating  j the 
commitment  not  to  discriminate  in  a  _differerit^^  w 
others?  You  are  ridt  goirig  to  say  to  a  contractor,  you  may  use  any 
type  jof  material  in  the  fabrication  bf  a  prbduct.  You  certairily 
would  insist  that  yiatprdy^^^      be  upheld. 

You  are  not  going  to  say;  : 
We  are  going  to  monitor  you  after ^^ou  geLthe_co^ntraci,  therefpre,  we  are 
let  bidders  bid  without  any  specificity  as  to  the  prQyjsion_s  thM^P  into  the  contr^^^^ 
It  seems  to  me -that  here  yoa  have  an  individual  who  cornes  forth  to  pbtkin  b>lsmess 
from  the  Federal  Gdverriment  at  taxpayers'  expejnse,_and_ it  would  seem  to  me  that 
a  commitment  at  that  time  would  relieve  yoa  of  that  responsibility. 

You  say,  "in  spite  bf  diminishing  resdu^^^^  to  monitor  the  con-, 
tractdr,''  it  would  relieve  yjou  of  that  responsibility  t6  some  extent 
because  it  is  at  that  time  that  the  burden  is  placed  on  the  contract 
tor  to  irisure  that  that  part  of  the  contract  is  going  to  be  complied 

with.    _^   

You  are  lettirig  the  individual,  then,  go  scott  free,  and  thentj^ou 
say,  "But  if  you  later  discriminate,  brJf^diL  late 
unlawful  practices,  we  are  going  to  be  watching  you."  So  you  have 

in  ^  sense,  it  seems  to  me,  discourage^  cpmpliance.  

Mr.  LdVELL.  I  thirik  most  contractors  realize  when  they  sigh  a 
^  contract  with  the  Federal  Goverriment,  that_  they  are  gdirig  td  be 
expected  to  live  uji  td  td  all  aspects  of  the  contract: 

I  am  really  not  an  expert  in  that  field,  but_ni£  recpllectidri  wdu^^ 
be,  if  ybu  si^  a  cbntract  with  a  coriipany  to  provide  spark  plugs  fox 
the  military,  they  don't  necessarily  inspect  the  factbiy^  They^ 
necessarily  make  Jure  that  the  fair  labor  standards  regulations  are 
being  properly  enforced.  That  is  part  of  the  law.  They  riiake  a 
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cbmmitiheht  to  obey  the  laW.  They  are  subject  to  review  under  the 
law  as  Euvvone  else  who  is  covered  by  it.  ,      .  ,  .        ;  iz 

TwoJSf think  that  there  may  be  "^^^ 
do  a  preaward  review,  if  a  cpmparfy  had  a  bad  f eP'ftetion  a?,4 
historically  it  performed  in  an  unusual  manner.  I  think  in  most 
inSnces  wherTa  company  a^^^^ 

tak«  them  at  their  v{^ord  that  they  understand  the  mining  ot  it, 
and  the  V  wilHndeed  perform  as  they  are  expected  to  r  .  ^ 

Mr  Hawkins.  I  suppose  yoa  have  more  faith  m  human  beings, 
Mr.  Lovell,  than  I  think  most  of  us  do,  :^    -  ^,      *u  ^^ci- 

MnLdvkLL.  I  find  I  have  more  faith  iji  human  beings  than  most 
people  i  deal  with,  but  I  think  I  have  been  right  more  than  they 

^^Mr  Hawkins.  I  pride  myself  on  being  somewhat  moralistic,  too, 
But  if  I  get  on  tl^  highway  and  drive  75  miles  an  hour, 
delating  the  iaW.  The  only  thing  that  stops  me  in^some  places^^ 
S  i  know  the  law  is  vigorously  enforced.  I  obey  it  tecause  i  know 
I  am  goftg  to  get  stopped.  It  is  thal^fear,  perhaps,  that  causes  me 
to  be  a  me  bit  more  law  abiding.  J  think  that  is  human  na^ui^ 

Mr  tovELL.  You  also  obey  it  because  you  know  jf^ou  drive  at 
that  speed  all  the  time,  when  you  Myejn  accident  you  are  more 
ant  to  be  killed^  too.  So  there  is  another  kind  of  tear,  ,  - 

Mr.  Hawkins.  I  don't  thiiik  of  that  When  I  get  behind  the  wheel. 

Mr.  Washington.  "        rxu  •  Jk 

Mr.  Washington.  Thank  you,  Mr.  Chairidin.        _  ^. 

I  also  want  to  welcome  you,  Mr.  Lovell,  and  Ms.  Shong.  It  is  a 

pleasure  seeing  you  here  this  morning:^  _      _  ,    ...  p„ 

^  ^u  realize,  of  cbUrse,  and  perhaps  better  than  I.^^  that  (^m 

gresrhas  overeight  responsibilities  within  the  scope  of  the  Office  of 

Federal  Contract  Compliance  programs. 

Mr.  wlliNclSN.' The  committee  takes  these  respslbllities 
veS  seriously.  Consequently,  we  have  ah  obligation  and  a  ngit 
be  informed  nbtjUst  from  your  agency  and  your  shop,  but  from  any 
shoo  in  the  Federal  Government.  ,   * 

On  the  other  hand,  you  have -a  responsibility, it^eems  to  me  an 
almost  abSiute  responsibilite  to  consult  with  committee  and  ov_er- 
sight  people  on  an  ongoing  basis,  and  not  capriciously  when  you 
feel  that  you  have  nothing  else  to  do. 

Mri-W^sHmoTON^l^ 
our^functions  when  we  have  to  find  out  what  you  are  domg  reading 
the  Washington  Post  or  the  Federal  Register.  Insofar  a|  these 
p^opdiS  chinges  are  concerned,  that  is  exactly  Jow  we  got  whal> 
;verinformatk)n  we  had  prior  to  last  week,  when  Mr.  Reynolds 

^Tlight'ill'S  th^t  it  Js^mewh^^nnoying  mdgutog, 
and  it  borders  on  disrespect  I  thiiik,  if  I  may  say  so  respectftrtfc 
wheS  wl  it  testimony  of  this  niagnitu«ie  and  cbmplication.  ^d 
this  revol^ionary,  only  an  hbUr  or  two  before  you  are  to  aPE§ar 
befcr? u1  to  testi^.  Then,  you  read  it  in  a  ye^  rap^id  tempo,  so  it  is 
virv  difficult  to  digest  the  nature  of  what  you  are  talking:  about. 
WJ  siihl^y  have  not  had  the  time  to  really  go  into  your  submis- 
'  sions  here. 
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Based  bri  that,  Mr.  Chairman,  I  am  going  to  ask  that  these  two 
witnesses  be  requested  to  appear  before  us  again  within  a  few 
weeks_if_we  find  it  necessar  further  study  of  their 
submissions,  to  ask  additional  questions.   _  „ 

Mr._LovELL.  I  would  be.  delighted  to  do  that,  if  you  want,  Mr. 

Chairman.  -    

I  do  apologize.  You  are  quite  right,  to  give  you  this  testimony  an, 
hour  before  is  not  defensible.  It  is  better  than  an  hour  after,  I 
guess,  !  can't  defend  that.  TJhe  le^t  we  can  do  is  to  make  ourselves 
available  at  your  convenience  after  you  have  had  the  time  to  study 

Mr.  Washington.  It  mig^ht  be  better  to  submitjt  after  yoa  finish 
because  some  of  your- statements  .^re  so  euphemistically  phrased 
that  i  amnot  certain  I  can  interpret  them  within  the  light  of  what 
we  arb  talking  about. .  ^ 

Anyway,  I  do  appreciate  that  cbmmiAmerit.  It  does  make  me  feel 
good  to  hear  you  say  that- jrou  are  committed  as  a  person  and  as  an 
employee  of  the  Federal  "Gpvernment_t  coiicept  that  knotty 
problem  of  discrimination  in  employment  is  something  that  you 
are  committed  to  trying  to  eradicate  arid  biririg  the  affected  groups 
iritd  the  mainstream  of  the^economic  picture  in  this  country,  ;__ 

Do  you  agree  that  the  basic  theory  Underlining  Executive  Order 
11246  is  that  of  contraS;  is  that  not  the  {jasic  theory?, 

Mr.  LoVELL.  It  is  dealing  oril£  with  Federal  coritractors.  * 

Mr.  Washington.  No.  The  theory,  the  relationship  is_  a  contrac- 
tual one  between  the  Fede^r^al  Gdvemm^^^  and  various  contractors 
who  come  voluntarily  to  apply?     ^  ^ 

Mr.  LovELL.  That  is  correct. 

Mr.  Washington:  in  other  words,  they  come  voluntarily.  They 
don't  Hayejto  come  tp  yqu'L  is  that  correct? 

Mr.  LovELL:  That  is  correct.  _   ^_  __  _^  

Mr.  Washington.'  If  a  cdriijpariy  decides  that  it  doesn't  want  to 
sell  its  products  to  the  Government,  be  it  services  or  goods,  it 
doesn't  have  to  come  .before  ydU;  is  that  correct? 

Mr.  Lqveix.  That  is  correct.    •  _  

Mr.  Washington.  Then  you  would  have  no  jurisdiction  over 
them,  would  you? 

Mr.  LbvELL.  That  is  correct.- —    ^ 

Mr.  Washington.  The  OFCCP  Wouldn't  have  ariy  jurisdiction 
over  therri.  .  . 

Mr.  trOVEtt.  That  is  correct.       _  ^  . 

Mr.  Hawkins.  Mr.  Washington,  would  you  yield  for  1  second.. 
-Mrs.  Fenwicic  has  to  leayev  arid  she  $varited  to  ask  a  question.  Do 
you  have  time  to  yield  to  her? 

Mr.  Washington,  Yes^  L 

Mrs^F*ENWiCK.  i  hesitate.  '  

Mr._  Washinqton^  Nb^  ybU  dbri't.  [General  laughter.] 

Mrs.  Fenwick.  Thank  you,  Mr.  Washington.    

_I  would  like^tb  ask  ybU  sbmething.J^  am  very  much  concerned 
about  equal  employment  opportunity.  If  a_perebri  cannot  get  e^^ 
bppbrtUriity  for  a  job  at  equ^l  pay  with  other  people,  life  becomes 
almost  hopeless,  and  I  feel  vei^_strbrigly  abbU^  - 
I  wanted  to  ask  you  sontething  about  submitting  an  affirmative 
action  program.  I  wbnder  n  all  ttlbse  people  who  are  supposed  to 
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read  those  affiriftative  actlSn  pro-ams,  would  hot  be  more'effec- 

New  Sey  tfiat  the  only  thing  to  do  was.to  go  to  the  job  site,  a^^d 
who  lis  therl  doing  What,  whether  there  were  minority  elec- 
?rfci^S  |?nfbe4?anTthe  car^nters,  or  whether  everybody  was  a 

"^^rSliow  how  one  could  do  that  on  a  national  level,  but  I  am 
.  never  ver^Sterested  in  this  preFilin&  of  a  program.  I  would  rather 
hive  an  Sit  and  a  disgualification  and  a  fine,  if  necessary,  when 
equIlTuS  h^  not  b^g  done.  \^m^  '""'"^ 
cient  in  other  words,  if  they  knew  they  might  be  visited. 

pkr&s  we  should  not  ask  for  any  ^ah,  but  sunply.  tell  e^^^ 
Pt^  what  the  law  is,  arid  What  the  rules  are,  when  they  sign  the 
cStri^t  TSnfTel  theS  know  that  they  migi^t  b^  ^^^^ 
they  Se-found  out  of  compliance  they  are  going  to  be  fin«i,  Ihg 
some^f^the  profits  they  expected  to  make  are  not  going  to  be 

'Tdol'tkSoS' whether  that  .is^.  ^^«-ble  sug^^^^^^ 
man  but  it  seems  to  me  that  it  is  a  more  practic^^ajjprpach  to 
Sl  thS  filing  of  a.program  whichjpepple  have  to  re^,  and  nohody 
seems  to  Sspect.  It  seems  like  an  awful  lot  of  .^prk  for  nothing 

Mr.  SvEir!  do  undei^tand^hat  you  are  saying,  {/^^nk  ^^^^^ 
really  trying  to  move  in  that  direction  m  a  sense.  It  is  not  quite 
co^laSblefl  recognize,  but  it  is  somewhat  m  that  direction. 

Mrs.  Fenwick.  Are  there  fines  here.'  -  _^  . 

mLovEix.  The  Internal  Reven^  Service  d^s^  that. 
audit  about  2  S^rceht,  .but^verybody  knows^t^t  if 
cbrifdrm  to  the  regulations  that  they  are  more  apt  to  De  sup^^^wp 
an  audTt,  and  more  apt  to  be  penalized,  and  most  people  are  pretty 

cdriscieritious.    +9 

Mths  Ffnwick.  How  do  you  mean  more  apir   1 

M^  LovelL  Ifln  employee  of  a  Federal  contractor  complams 

thft*  he^rbln|  d1^rimte#ted  against,  ^t^^^^^  will  be  m- 

spected^nd  that  complaint  will  be  investigated. 
Mrs.  Fenwick.  Who  will  jnspect.'  >^ 
Mr.  IxjVEri,.  We  wllj  or  EEOC. 

S!?-p^SL"iK*?^5,  I.  depend,  on  the  nature  of  .he 

complaint.  ^  „     .  ■  jo 

Mrs:  Fenvvick,  A  fine  is  imposedV 

Mr.  LovELL.  NotJiecessarily.  4.x'i^i»f,5«  fn 

Mrs^NWiCK.  That  is  where  I  think  we  ought  to  begin  to  do 
soSiS  I  think  if  there  is  a  contrect  that  they  have  not  lived  up 
to  there  should  be  a  fine  for  noncompliance.  sHr.i;oe 
M?  LovEix.  Title  VII  do^s  coyer  discrimmation,  and  that  app^^^^ 
to^vei^bodj.,  arid  the  penalty  for  failure  to  comp^v  with  title  Vii  is 

eouitable  relief.  It  is  in  the  law  that  Congress  passed.   ^ 

^mS  feSwSk.  Equitable  relief  means  that  you  give  the  employ- 
.  ee  what  he  should  have  had? 

Mrs^ENwicFl[  kribw,  I  have  done  those  cases,  too.  I  think  we 
havJ^ome  to  a^poinfnow  where  we  really  ought  to  have  a  provi- 
sion for  the  possibility  of  a  fine. 
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Thank  you,  Mr.  Washington,  very  much.  I  arh  sorry  I  interrupted 

you.   ^  p     

-  Mr. iHawkins.  Thank  you,  Mrs.  Fenwick. 

Mr:  Washington,  thank  ybii  for  yielding.    _                  ^  _ 
'Mr.  Washington.  I  dfpree  with  .Mrs:  Fenwick,  We  need  more 
compliance  officers,  obvicusly,  but  i  dare  say  that  we  \Ndll  not  g^^ 
them  but  of  this  austerity  budget:.  We  need  more  sanctions  and 
fines.  1  think  that  that  is  the  route  to  go.  ^ 

We  have  established,  one,  there  is  a  contractor  relationship  and, 
two,,  the  contractor  does  not  have  to  do  business  with  tiie  Federal 
GolyernmentL  peribi 

Mr.  IjOVELl:  Right:  -  " ,  .  ,  f- 
'  Mr.  Washington.  Sihce  that  is  true,  don  t  you  thmk  you  hav^ 
dverstressed  the  point  of  contractor  hostility  because  of  rules  ifc- 
'  posed  upon  tho^e  contractors  which  are  designed  to  eliminate  dis- 
crimination?  _           '       -  1  mi:' 

The  example  you  point  tb  of  IRS  audit  is  a  perfect  .example 
IRS  d^sh't  go  around  asking  you  if  you  want  to  pay  Laxes.  If  you 
don't  pay  them,  you  may  be  audited  and  jpu_suffef  the  fJenalty.  It 
seems  tol  be  peculiar  to  civil  rights  enforcement  that  you  have  to  go 
around  and  ask  who  you  are  giving  Gbvernmen^  largesse  to  in  the 
forni  bf  a  contract  whether  or  not  they  like  the.  riiles  and  regula- 
tions:   i 

The  contradictioh  just  stuns  me,  and  the  fact  that  you  brmg  out 
that  example  just  makes  me  want  to  ask  ybu  tb  embellish  your 

^°Mr.  LovELL.  I  think  that  the  basic  concept  that  I  adyanced_ 
that  In  a  free  society  these  concepts  of  equality  in  the  workplace 
have  to  be  believed  in  and  enforced  by  all  -the  people.  . I  cbmpared_it 
with  prohibition,  for  example,  which  is  a  better  example  than  my 

IRS  exarnple.    -  ^  ,   

-What  we  are  trying  to  do  is  hot  really  to  reduce  our  compliance 
effort^  but  to  expand  the  voluntary  effort:  The  reduction  of  the 
paperwork  really  is  an  important  aspect  of  what  w^ 
the  basic  cbncept  is  to  improve  the  peHbrmance  of  Government 
contractors  in  this  r^ard,  so  that  we  do  have  a  perfdrmance  that 
carries  us  down  the  direction  we  want  to  go  in  a  faster  way. 

What  you  are  saying  is  that  the  only  wjiy  they  are  going  toMo  it 
.  is  by  threat  _bf  punishment.  The  chairman  and  i  discussed  that  a 
,  little  bit,  and  we  are  saying  that  is  not  the  only  way.  YpU  do  have 
to  hold  over_a_  threat  of  some  kind  of  punishment,  but  you  also 
have  to  ^ncourage  people  to  follow  the  dictates  bf  the  national 
conscience. 

I  would  wager,  Mr.  Washington,  that  the  vast  majbrity 
zatibns-  that  are  eniplbyirig  women  and  minorities  are  nqt  dbing^  it 
out  of  fear:  they  are  doing  it  because  they  thinkjt  is  right,  and 
think  ybu  _agfe_e_  with  th^           majority  of  people  do  not  hire 
minorities  and  women  out  of  fear,  ^  _       ^  - 

Mr.  Washington.  I  ddn't  think  that  is  even  relevant.  The  rele- 
vant question  . and  point  i^,  if  a  contractbr  ybluntarily  cdmes  to  the 
Government  for  a  Federal  contract,  why  do  you  insist  on  saying 
that  yoa  resent  the  enforcement  laws  which  .enforce  cdritracts,  arid 
affirmative  actidri  is  paHrof  enforcement  laws. 
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Mr  bovELL.  First  of  all,  I  think  'you  ought  ^  fecognM  ^h^t  we 
arr§avSg  affirmativie  action  is.  Affirmative  action  is^not_a  q^^^^ 
MF  wSH^^IGTON.  I  did  nOt  say -anything  about  quotas.  Let  s  not 

"YSftliS'Slil  down  n^bgc  pre^^  StinM  I^'S"^; 
tual  relationship,  and  we  agreed.  Second,  I  am  "'mg  the  tRS  as  an 
example  of  audkng.  in  which  they  simply  e°  °^„Vmtv  It  is  thSr 
see  whether  or  not  there  is  compliance.  It  i^  no*  hostility  K 
job,  as  it  is  presumably  your  job  to  make  certain  that  these  people 
who^et  these  contracts  comply  with  the  law. 

^  ^ISwSir^f a?^t  the  voluSary:  approach  i| 
tfif  apm-oach  Where  in  history,  what  emmryLal  evidence,  w^^^^ 
lojc  do  you  have  to  support  the  Proposition  that^discriminataon^i 
th5  workshop  is  going*^ to -end  through  ,^JoJuntary  process?  We 

don't  have  that  information^  ^'J^ ^ '^^^  ^^^^^^^^  thP  evidence 

m.  LovEix.  I  will  say,  Mr:  Washington,  that  all  of  the  evidence 
of  evervthing  that  has  ever  been  done  in  the  social  arena  in  th^s 
cLS-f  Seen  done  importantly  becap.the  people  wa^^^ 
do  it  I  really  will  take  issue  on  that  with  you,  sir.  I. do  not  think 
thev  do  it  out  ^  /ear  of  punishment.  They  do  it  because^  they  think 
it  S  ri|ht,They  think  it  is  the  proper  thing,  because  their  msjitu- 

'TtSJliat^'SH^ISl^  mistakes  that  has  heen  made  over 
the  last  4  vears.  the  lack  of  confidence  of  our  institutions  to  ote^ 

the  K.,  to'^foffiw  decent  miPl^^-  We^'"?  ^"^.^n  ^^^^^^^ 
the  pol  cemah  role,  but  we  are  emphasizing,  m  addition  to  the 
p^liclman^ble,  the  importafice  of  yoluntary  action  on.  the  part  of 

riti7erts  and  bri  the  part  of  free  institutions.  ,  ^   

"Mr^wTsHiNGTON^Notwiths^^^ 

you  simply  don't  make  it  easier  for^^ple  to  steal  and  y^ou  dont 

Se  it^elsier  foi-  them  to^late  '"^g^f  «°^^^^^ei  thaf  yours  do 
-  for  a  good  purpose,  it  is  jufet  that  simple,  and  I  fteel  that  yours  ao 

'^St's  look  at' these  r>^ations.  Ybu  in^^^^  the  proposed 

regulations  would  ndt  I^it  OFCCP's  jurisdiction. 

Mr  wllm^™^.''DSh't  that  make  the  point?  Won't  these 
chSes  limit  OFCeP's  ability  to  monitor  and  enforce  the  reguja- 

tioixs?  ■ 

Mr.' Lovell:  No,  1  don't  think  so^i  ^  ,      .    r  „>sii  katr^  nn 

Mr  Washington..  As  the  chairman  pointed  put,  if  you  have  no 
or^ward  ^  you  have  no  showing^  of  compliance,  or  mtent  to 
■  comply  and  you  just  willy-nilly  givi  a  contract  hopmg^they  wiH 
.vomnterK  comply..  Then  you  are  short  of  coippliance  officers,  and 

*•  vbu  have  no  way  of  checking  on  them.  _  —  _      _  . 

^  You  ha^  ' no  record  of  their  commitment  go  that  when  ^ou 
check  thim  yoa  don't  know  what  you  are  checking  them  for.  It 
seems  io  me  to  be  a  catch-22  situation  that  you  ^re  imposing  bn 

tovELL.  I  think  quite  the  contrary,        Wlpngtbn  I  think 
if  ^  Company  signs  a  contract  with  the  Federal  GoYemment  . aad— 
£ysSK  is  giing  to  make  a  spark  plug  with  two  heads  for -the 
rflfernment  vfu  don^'t  have  tb  have  made.a  spark  plug  with  two 
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heads  before  you  sign  the  contract.  You  just  say  that  after  you  sign  vg:^ 
the  contract  you  are  going  to  mate  spark  plu^  that  way.  So  the 
conunitment  is    

Mr._  Washington.  But  ydu  set  out  the  specifications  for  the  Gov-^  . 
^ernment'  so  they  can  know  whether  or  not  you  can  make  a  twCH 
Headed  spark  plug.  - 

Mr:  fcovELL.  That  is. right.  i        :  _ 

Mr.  Washington.  You  set  that  out  or  they  will  not  get  the 
contract?  _  :    _  '  

Mr.  LovELL.  I  don't  know*  whether  that  is  a  complicated  proce- 
dure, but  there  is  no  question  in  my  mmd  that  there  is  rid  cdmpaily 
in  this  cdUritfy  that  can't  abide  by ^these  regulations: 

Mr.  Washington.  !  agree  there  is  tio  com^ 
*    Mr.  Ix>VELL.  But  there  may  be  companies  that  cannot  make  two-" 
headed  spark  plugs.      .     ^  ^_    ' 

Mr.  Washington.  Between  jouj:  analogy  and  my  point,  we  are 
going  to  get  bdnfused  hesre..  _    ___ 

Mr.  LovELL.  I  am  a  little  confused  myself.  [General  laughter.] 

Mr.  Washington,  I  have  problems  w/^^^  the_  ndtidn  that  becau^^ 
ari  agency  did  not  do  its  job  and  madejuse  of  a  yardstick,  and  that 
is  your  criticism  of  past  performance— I  have  a  prdblem  with  the 
idea  that  just  because  they  didn't  do  that,  they  should  throw  out 
the  whole  5f6rdstick. 

Mr.  LovELL.  We  are  not  throwing  put  the  whole  yardstick.  I 
think  we  are  recognizing  that.  _We_are  Iping  td  try  to  make  respon- 
sible judgments  in  terms  of  performance,  and  there  are  going  to  be    ^ ' , 
a  number  of  things  you  _are  ^ding  to  Id^^  that-process,  t 

We  are  not  xeally  changing  the  basic  premise  of  OFCCP,  which 
does  rely  on  affirmative  actidn.  That  is*he  thing  that  distinguishes 
it  from  tifla  yil:  We  are  not  changing  that.  We  are  making 
changes  at  the  margih  tx)^  encd^^ 

part  of  employers  so  that  our  long-term  objectives  can  be  reaphed. 

We  are  makiiig  some  assUrhptidhs  jUst .  as  administra^ 
tions  have  made  assumptions  about  what  will  work  better,  and  we 
are  willing,  to  stand  up  And  Jiave^ydU  teke  fi  look  ^  a^^^^  We 
recognize  your  oversight  responsibility,  sir^  and  contemplate  _|ijid 
expect  to  coEtie  back  here  many  times  to  tell  ^ou  how  we  are  doing,^ 
and  to  give  you  Information  about  what  we  are  doihg.^^   

I  am  apjpalledlif  we  didn't  give  you  iiilormation  on  the  changes 
in  the  regulations.  Ms.  Shong  said' we  did^  but  if  we-haven^^^^ 
certainly  wilL  It  is  hdt  the  intention  of  the  Department  of  Labor  to 
withhold  information  of  that  sort  froml  this  comrniU^  "  ^ 

Mr.  Washington.  AIL  this^  committee  got  were  some  letters  of 
'regret  from  Ms.  Shdng,  Mr- DohMan,  _4nd  a  jfew  others  saying  that 
•ydU  couldn't  appear.  The  next  thing  we  know  is_.that  we  pick  up 
the  Washington  Post  a_nd_  see  all_  these  finely  tuned  regulations. 

Mri'LovEix:  I  will  Jiot  take  issue  with  you  on  that,  but  if  that  _is 
so,  that  is  hdt  defensible,  arid  we  will  ridt  treat  you  that  way  in  the 
future:  :     _       _  _  _      . 

Mr^._  Washington.  Ddn't  ydU  think  that  it  is  a  bit  reckless  to 
propose  eiimmating  75  percent  of  the  plan  in  terms  of  cdverage, 
and  at  the  sariie  time  required  5-year  approvals? 

Mr.  LovELL.,We  are  not  diirtinatin&_75^percerit  of  the^plari  We 
are  ridt  eliminating  anybody,  from  coverage:  We  are  eliminating. 
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about  23  nercent  of  the  people  from  filing  an-  afrimative  action 
program.  We  Ir^  eliminating  77  percent  of  tte  written  plans,  but 

"'&f 'mJ^iSrxS"S^5rm3  of  dollars,  wh.t  ^..ula  y^ou  estimate 

''^•■'SJ^^l'wS'not  know.  If  yo^^ould  lik^  we  .an  t^a 
look  aUt  and  see  if  we  have  any  figures  to  give  you.  but  I  don  t 

"^^o&^fS^e  the  answer  to  that.qu^on 
wShin£??.  However  we  do  estimate  that  the  eUmma^^^^^  of  this 
paperwork  will  save^the  economy  approximately  $20  million.. 
Mr.  WASHiNGTDft,  The  economy?  r  $on  ' 

Ms.  Shong.  It  will  save  the  expenditure  of  $20  million^ 
Mr  WASHINGTON,  i  am  in  no  position  to  challenp^your  ri^e 
Hoi  many  employees  would  escape  cove'-age..^ten^^^  l?veral?is 
Mr.  LovELL.  This  is  an  important  point— nobody.  The  coverage  is 

''°M?  msHiNGTON.  The  coverage  is  not  complete:  I^t's  talk  about 
compliance  Let's  talk  about  reports.  Let's  talk  about  preaward. 

M?  Lovell:  We  are  tailing  about  the  ^ecssity  of  fihng  an 
affirmative  action  program,  isn't  that  right,  fillfen/  — 

Ms  Shong.  To  develop  an  affirmative  action  prc^am.. 

Mr.  LoveS:.  To  develop  it,  not  t6  relieve  them  of  the  responsibili- 
ty for  taking  affirmative  action.  .  „>.^„1J  H 

Mr.  Washington.  Potentially,  how  many  employees  would  it 

Shong  Of  the  employees  wfio  are  ciirreMy_  included  in 
•  written  affirmative  action  pl^s  developed  by  contractors  whP  cur- 
rently develop  them,  there  would  continue  to  be  approximately  J7 
5rcLnfo7alf  tbos^  emplpyeM  sU^^^               in  writteiv  plans  be- 
muse clearly  mbre  people  work  for  the  larger  contractors,   ^ 

'^i'thfnk  thf  law  ^rotects^ople^and  t»t 

and  the  law  obligates  the  contractor  not  th|  written  plan.  There  is 
na  change  in  our  jufisdiction  dyer  those  contractors.  

Mr.  HU-wKiNS.  Would'  the  gentleman  ^eld  at  this  point.' 

Mr  Washington.  I  will  be  pleased  to  yield,  Mr.  Ghairma.n. 

Mr!  Hf^RrNS.  Recent  Mmony.beft^^^ 
that  the  chanee  iii  coverage  would  exempt  those  with  lOU  or  lewer 
emplovli  anfwoli^^  exiinpt  80  percent  of  all  new  jote  because 
the  employers  who-  are  exempted  from  written  affirmative  action 
pllnl  wSpe^^^^^^     that  number  of  employees.  Is  that  reason- 

^^'We^'a're  dealing  with  two  different  sets  of  statistic^ Jt  seSms  to 
me^The  sSent  has  been  mSde  that  by  changing:  the  coverag^ 
^all  comStni^s,  those  with  100  or  fewer  employees,  who  would  be 
geSratiS  80  SVtent  of  all  new  jobs,  would  1^  exempt  from  cover- 

^^Mr  LbvELL  From  preparing-affirniative  action  prpgra^       _  • 
Mr!  ItJwKiNs.  Pardbii  me.  J  did  not  mean  ^  coverage  but  from 

filiiie  affirmative  action  plans.  Is  that  reMphably^rrect.'  ^  _ 
M?.  LovelI  I  just  don^t  know.  Mr.  ehairman.  ^.^t  I '^"de^^and 

vhu  to^v  as  vou  look  ahead,  you  think  that  most  of  the  employ- 

St%  iin?  to  be  S  th^  smaller  companies;  is  that  what  you  are 

saying?  5 
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Mr.  Hawkins.  Historically,  it  has  been  for  at  least  a  couple  of 
decades  that  these  have  been  the  ones  who  have  emplpved,  the 
most.  This  wasjtaken  from  the  Department  of  Commerces  study 
itself  The  President  has  indicated  that  13  million  new  jobs  that  are 
going  to  be^created.  That  is  what  we  are  thinking  about: 

Mr.  fcovELt.  i  would  not  take  issue  with  you  that  many  pfjihe 
jots  that  _are^  goings  to  be  created  over  the  next  decade-^re  going  to 
be  in  different  kinds  of  Industries  than  they  are  hpw^  They  are__not 
gping_ jib  be  hiring  in  the  automotive  industry^  and  in  the  steel 
industry,  or  indeed  in  the  rubbe?  industry,  to  the  degree  they  have 
in  the  past.  -      - .  _-      _  _  ; 

You  are  going  to  have  new  industries  deyelppi  electronic^ 
biogenetic,  and  this  kind  of  thing,  and  service  industries,  some  of 
which  will  at  least  start  off  in  a  smaller  way.  On  _the_ other  handi 
we  are  riot — I  warit  to  reemphasize  this — we  are  not  excluding 
,  these  people  from  coverage.  ;  L  _ 

Mr.  Hawkins.  We  agree  on  that,  that  you  are  not  excluding 
them  from  coverage.  We  are  simply  saying  that  ypu_ are  excUiding 
therri  from  filing  affirmative  action  plans.  I  think  the  essence  of 
what  we  are  saying  is  that  this  is  pne  of  the  best  jnearis  of  erifdrce^ 
riierit  that  you  have  with  the  limited  resources  available. 

If  you  don't  have  a  \yritten_  affirmative_  a^^ 
don't  have  any*  method  of  really  monitoring  Snd  checlong  on  those 
against  whPm  you  are  going  to  be_  enfprcirig  the  law.  That,  iri 
Essence,  is  the  thrust  of  . what  we  are  saying^ 

Mr.  LovELL,  I  uhderst^d  what  you  are  sayi]^^^  riiay 
have  a  little  more  faith  in  the  filing  of  an  affirmative  action  plan 
achieving  the  performance  ypR  want  than,  I  dp^jtoj^bbdy^cs^ 
affifmative  action  plan,  the  boiler  plate^is  very  well  knovm.  They 
say  all  the  right  things,  arid  theri  whether  they  do  it  or  riot  is 
really  the  critical  question. 

Mr.  Hawkins.  American,  business  doesn't  rest  dri  faith,  it  rests 
dri  a  contract.  I  recall,  ,  am^i  thmk  you  wjll  probably  recall  with 
me,  that  prior  to  1972  when  Jve  g^^^^ 

Opportunity  Commission  court  enforcement,  >we  depended  on  vol- 
untary c6_Enplian_ce,cpricilMti^  ^t  got  no 
place:  Fortunately,  it  was  under  the  Nixon  administration  that  we 
were  able  to  &et  court  erifprceriierit.  Ydli  were  in  the  administration 
at-that  time,  were  yx)u  not?  c 

Mr.  LbVELL.  Yes,.r  wp.  _  i  _  _  _  ,  _  _ 
•  Mr:  Hawkins.  We  do  recall  that  the  voluntary  compliance,  prp- 
^ams  that  is  mjw'be^^  had  failed  miserably:  We  see  no 
reason  to  resurrect  that  which  haS  failed.  _  ___     

Mr.  LovELL.  We  are  not  removing  in  any  way  the_  coverage. 
Anyone  who  feels  that  he  or  She  is  _ being,  discrirmria  against 
riiay  file,  a  complaint.  That  really  is  the  e^ence  of  equal  employ- 
ment opportunity,  the_  loi^pwledge  J5ri_the_part  of  the  hiring  eri^^^ 
arid  the  knowledge  on  the  part  of  the  individual  applicant  that 
discrimination  is  iUegaJ^  aridjf  they  Jfelieve  that  they  have  a  cas^ 
in  which  they  were  discriminated  against,  and  that  cornpany  is  a 
Gb_vernEnent_cpritractor,_they  can  file  with  OFCCP,  ^r  if  they  are 
not  a  Sxjvernriient  contractor,  or  even  if  they  are,  ihey  cah_  file  a 
tijile  VII  cdmplairit.  That  really  is  the  major- enforcement  ingredi- 
'  ent  in  equal  eraployment  opportunity,  the  rights  of  the  iridividuals. 

',■    ail  ^ 
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Mr  ^Hawkins.  Of  course.  The  rights  of  mdmduals  cannot  always 
be^xeSisId  Mr.  Lovell,  because  that  indiviaual  Cannot  affojd  to 
II  tSeh  sev^ral^ears  of  very  'cro^^^  with  an  unfriend- 

fy  SeS^f  Individuals  just  simply  don't  come  forward  to  be  guinea 

^1^i"&Sn^those  who  do  bu^mess^ 
^.^./fha?  T<;  what  we  Ire  talking  about,  those  who  have  their  fingere 
fn  fhl^  t  it  wereTand  as  the  court  said,  why  shonWn  t  they  b^ 
willing,  hefefore.  to  exercise  a  little  democracy  when  their  fingei| 
S  mid  of  the  tii^  because  they  are  the  ones  who  are  getting 
fViP  benefits  I  think  that  is  the  difference. 

■  wl  dilSree  that  case  by  case  enforcement  is  an  utter  failure 
InlvidStf  are  not  in  a  position,  on  the  basis  of  an  mdmdual 
con^b  liS;  always  to  come  forward  arid  to  exercise  their  right.  If 
wrcanHot  Sfk  at  the.  discriminatory  practices  of  a  company 
rhrd3  S  obeyancs  of  an  affirmMve  action  plan  for  those  w^^^  _ 
least  dS  business  With  the  Government,  and  we  are  not  even  ±alk- 
1  abdut  title  Vil  cases,  we  are  talkirig  about  those  who.  are  doing 
bu^iS"h  the  Government.  It  seems  to  me  that  this  is  the  best 

'^Sr  '^Loxli'Tunderstand  what  you  are  sayiM,  arid  ' I  .think  yon 
^ari^reiSy  basiig  your  concSrn  Ori  the  filing  of  an  affirmative, 
actibn  plan  I  think  that  your  ponfidence  in  that  process,  perhaps, 

^5irHlw^Ns'Thas  worked  pretty        in  recent  yea^, 
"   Mr  taSf  We  really  don't  kriow  those  things  that  have  worked 
weB  and  Sise  thS  don't:  I  agree  with  you  fat  in  recent  yeai^, 
weu.  ana  L  lysL.  Li.  vp-.rs '  We  have  made  some  remarkabje 

TftWe£  lXn**&u2pSly  tl»  GMt.f  all      have  done 

faihion  the  responsibility  for  this  progress  to^any  particular  prcH 
gfam!  to  sly  Sfthing  of  any  particular  part  of  a  program  such  as 

tion  ln^  we  have  taken  a  number  of  steps  that  demonsj^rate  that 
we  wfi  lerious  abtwt  it,  and  put  into  law  and  caatract  th^^ 
^lic^rn  The  total  effort  that  has,  been  generated  by  this  has  pro- 

^TtMnf  we'3e'moi?rijLintO  a  period  where  We  want  to  continue 
and  iv"ri  Sed  u^the  S^ogress  that  we  haVe  made,  and^we  should  . 
nnt  limit  oureelves  only  tO  the  tools  we  have  "sed  in  the  past  I 
?h?nk^e  Sd  be  willing  to  use  new  tools,  not  ahandomn^^^^ 
obje^ives,  but  to  pursue  thim.  in  an  imaginative  and  vigorous  way, 

^im  ^y^tolcS'S:  Chaxrmax,.  thaU  ^iink  that, with 
kinds  of  rtgSlations  that  we  have  published  r^.re,  w^th  pth^r 
nhArfffPS  thit  We  Will  make  or  may  make  as  We  hear  evidence  and 
hSffiore  discusSon  on  it,  the  performance  in  this  socifty  toward 
thl^gP4f  that  we  all  cherish  wiU  move -forward  m  a  respousi- 

^^llrHAWKiNS  We  will  loin  with  you  iri  speeding  it  up.  but  in  the 
pal  §monSfwonfen  arid  minqritfe  have  suffered,  disproportion- 


ately  in  the  layoffs: 
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-   -        -  -  » 

Mr.  LovELL,  This  has  nothing  to  do  with  the  Government^  ^^^^^ 
gram.  Women  arid  minorities  suffering  layoffs  is  because- of  the 
seniority  system,  Mr.  iEJhairrnah.  I  recognize  that  problem,  bU^t  that 
has_nbthiri^  to  do  with  the  Gbvefrim^nt  program.  There  i&a^very 
tough  dilemma  in  dealing  with  the  seniority  system  which  has 
been  used  to  protect  workers  against  discrimination  of  another 
kind  in  employment   . 

Mr.  Hawkins.  We  were  talking^  about  result?.  The  results  in 
September  happened  to  be  that  minorities  suffered  unemployment, 
2  V2  times  that  of  their  white  counterpart^  J^d  tW^^  an  increase 
in  the  gap.  The  same  could  be  s^id  of  women  as  well.  So  if  we  are 
going  to  judge  results,  so  far  the  results  have  been  very  discourag- 
ing. _  '  _  _ 

Mr  bovEix.  I  do  hope  that  dyer  the  riext  fewjnears  that^o^  arid 
I,  arid  others  concerned  with  the  diffierential  between  jwiite^  and 
black  unemployment,  can  put  our  heads  together  ar^  see  if  we  can 
come  up  with  a  better  Uriderstaridihg  of  the  nature  of  the  problem, 
and  with  better  solutions  than  we  have  come  up  with  up  to  now. 

I  must  .say  that  I  am  appalled  with  everything  that  has  been 
done  iru  terhis  of  ^ome  of  the  Government  programs  in  this  last  10 
years.  The  rate  of  black  ypiith  uriempldymerit.  has  just  been  insensi- 
tive to  all  the  Government  efforts  we  have  put  on.  It  seems  to  me 
that  there  are  other  things..  Perhaps  we  ^a^^        addressirig  the 
Hght  problem,  or  perhaps  the  right  groups  are  not  addressing  it.  I, 
\  think  it  is  a  social  tragedy  in  this  cpuritry^  and  I  know  you  share 
\hat  cdricerri.  I  hope  maybe  we  can  do  something  about  it. 
\ Mr.  Hawkins.  Mr..  Washington..   

Mr.  Washington.  Thank  you,  Jfe.  Chairman: 
•  I;;et's  clear  the  record  on  that  point.  According,  to  the_  Depart- 
ment's own  initial  estimates,  fixing  the  threshold  at  lOQ  employees 
and  I  i  million  contracts,  it  would  reduce  the  number  of  cbrhpariies 
subject  to  the  affirmative  actibri  plan  requirements  from  17,000  to 
4,200:  -    .       --  V  '  • 

Mr.  LovelL.  That  is  correct. 

Mr.  Washikgton:  Gr  75  percent"  of  all  companies  presently  ^Lib- 
ject  to  the  affirmative  action  plari. requirement.  \       -  ^-  f 

Mr.  Lovell:  That  is  right:  .ft  is  25D,  and  hot  100  that  we' are 
changing  to,  but  that  would  reduce  it  from  17,000  contractors  to 
4,000  contractors,  and  I  understand  it  it  woii^d  reduce  the 
nurnber  of  people^  covered  t^^  percjrit;  is  that  nght.  In  other 
words,  ihere  would  be  b  reductiorjof  about  one-fourth  of  the  people 
covered,  but  a  reduction  of  oyer  the  number  of 

cbmpanies  covered  by  affirmative  action:  plans'  I 

Mr.  Washington.  Accorchng  to  the  con 
the  jurisdiction  over  small  busine^-a  large  number  of  the  new  jobs 
created  each  year  emanate,  from  the  small  business  sector,  -those 
with  under  250  employees.  If  every  small  business  hired  one 
•person,  it  would  virtuaUy  eiimihate  i^^  in  this  country: 

In  addition,  small  l3usinesses  often  supply  the  training  ground  for 
new  entrants  into  the  fiejd,^  as_rniriori£ies  M  women  are  likely  to 
be,  thus  providing  a  stepping  stone  from  which  they  can  grow  into 
higher  level  managerial,  technical,  Or  professional  positions^  in 
larger  firms: 
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Doesn't  tWs  make  th^im^ct  of  lesseniirg  the  affirmative  action  * 

of iffifffi^tive  action  plan  has  a.direct  relationship  ^to  perform- 
ance vou  would  be  right  We  do  not  think;  particularly  for  small- 
S/nies.  that  the  development  Qf  a jplah  °f  'ftmnk  s°o 

S  level  of  importahce.^We  may  be  wrong,  but  we  don  t  think  so. 
Ther^ifcStdnMy  no^evidence  that  the  developrnentjjf  a  plan  in 
iteS  is  going  to  add  one  iota  of  difference  in  how  that  company 

^^M?  Washington.  It  does  ha^e  a  basis  for  monitoring? 

•    Mr.  LoVELL.  Again,  if  we  monitored  every  firm.  - 

*-Mr  Washington.  Not  every  firni^         '     ^  r   -j.  cc 

Mr  -LOVEL^  Let's  say  you  have  17. OOO  firrr^  that  submit  affirma- 
tive action,  plans,  theh  if  you  were  to  monitor  each  of  them  in  d 
r^onths  6  in^ontfe.  ant  9  months^  suppose,  thft  sort  of  police-type 
Sn  conceivably  cOuld,  but  I  don't  know  that  even  that  .would 
produce  aiJy  Sts.  Frankly,  it  would  produce  a  lot  of  agitati^^^ 
Mr  Washington.  You  have  to  assume  that  you  wouldn  t  moni- 
tor all  17,000.    ^  - -=',u*  • 

Mr.  LovEU-.  No;  we  couldn  t,^that  B_nght       _  _ 
•  Mr  WXshingt'^n.  You- would  monitor  like  the  IKS  does.^  l^tiat 
would  Snd  out     clear  signal  that  you  are  at  least  interested  in 
Srcirtg  it.  If  you  have:  no  plan,  and  the  company^has  a  contra^^ 

^  whv  Sid  they  assume  that  you  are  going  to  mojiitgr  them  at  all? 
ifjf do  monitor  them,  you  have  to  go  back  and,  ask  the  original 

anestions  that  you  could  have  gotten  at  the  beginnings   

^^t  me  put-  feis  qufestlon  to  y^QU.  Did  you  consider  .a  simplified 
Plan  rather  .than  hO  plan?  Did  you  give  that  consideration?   ^  _ 
^  Mr  LovELt.  In  all  fairness  to  the  regulatory  process.  Mr.  Wasb- 
inSon^e  havi  published  this:  We  are  still  m  the  process  of 
geSSS  cTmments.^and  we  have  n^  finaUa^d  it,  So  obvio^^^^^^^ 
Ire  still  considering  all  of  the  comments  that  have  been  made.  This 

Mr  WaISgtI?' oid  >ou  consider  a  simple^^plan  ^/ny  time? 

Mr:  LovlfL^  f  really  cannot  say:  I  ^as  "ot  to  a^d  I^^^^ 
teU^uthe  terms  of  the  intellectual  process  that,  took  place..  Bpt 
Se  lfe  currently,  and  I  can  answer  this,  we  are^  currently  loqkmg 
aif  the  suggS  changes  that  I  hkve  outlined  here,  and  qther 

^linSuSn.  .s  they  are  ^  ^f^j^M^ym 
likelihood  -will  follow  a  close  resemblance  to  what  I  have  told  ypu, 
but  rnav  wIu  U  changed,  there  may  well  be  c^hanges  £n  this  when  ^ 
the  ffnal  regulations  alejpublished,  %.after  we'have  heard  all  the 
public  cOmmen,t  and  examined  the  PUilic  fpmnients.  forward 
Mr.  Washington.  Whom  did  you  consult  with  in  conJftig  forward 

with  this  proposed  plan?  '    : . 

Ml-  f^nvFii  Neither  Of  Us  was  there.  , —   i 

S  me  say  just  Som  my 'general  recollection  X5f  how  things  go  m  • 
th^area  and  hSviS  se^     for  soine  years  wijh  ap  organizatwit 
Jh?tSd  some  lobbylg  Itself,  the'fact  that  the  administration 
considering^hS^n  these  and  other  regulations  was  no^secret 
As  a  resn^t  a  vist  number  of -documents,  ,and  ar^mente,  |nd 
^  proposals  ire  submitted  to  the  Department  in  regard  to  this  and^ 

314  , 


ERIC 


'3G9 


other  regulations.  Meetings  are  held,  arid  there  is  contact  with  the 
various  civil  rights  groups,  with  buisiriess  organizations,  and  so 
forth.  *  -  . 

Mr.  Washington.  That  is  the  usual  procedure. 

Mr.  Ix>v_ELi.  That  Is  the  usual  prccedurfe.  

Mr.  Washington:  But  you  don't  know  if- it  was  done  in  this  case? 

Mr.  LovEu.^  I  carii  tel^^^  1  would  believe  that  it  was,  but  I 
would  not  be  able  to  tell  you; 

Mr.  Washington.  So  tjiie  record  will  show  that  ypU  don't  kri6w. 

Mr:  tovEix.  i  do  not  personally  know  because  I  was  not  there. 

Mr.  Washington^      c 

Mr.  tovEtc.  Neither  of  us  were  there  at  the  time.  But  I  would  be 
surprised  if  that' was  not  so. 

Mr.  Washington.  But  the  point  is  you  don't  knbw. 
^  Mr.  LovELL.  No. 

'  Mr.  Washington.  You  did  not  consult  with  this  comhiittee, 
.  which  obviously  is  a  reservoir  of  experience  in  terms  of  Mr.  Haw- 
kins arid  others.  You  did  riot  cbrisult  with  the  cbriiiriittee? 

Mr:  LovEji:  I  just  can't  say:  __     _  __ 

Mr.'  Washington.  Did  you  c^prisult  with  ^s^JElea- 
nor  Holraes  Norton,  who  may  have  beeil  a  valuable  person  to 
su pply  i rifpririatibri?  \       ■  _    _  _ 

Mr.  LoVELL  Again;  i  recall,  Mr.  Washington,  that  after  I  left 
office  as  Assiptarit  Secretary  of  Manpower,  arid  a  dembc ratic  ad- 
ministration came  in,  they  never  consulted  me.  As  a  matter  of  fact, 
when  my  sUc^^  a  Republicari  came  iri,  he  did  riot 

consult  me  very  m,uch  eithen 

Mr.  Wasmington.  I  am  riot  coricefiied  about  that.  I  airi  concerned 
about  what  you  did.  You  are  coming  in  with  a'riew  plan.  Ybu  are 
coming  in,  and  you  are  going  to^lean  up  the  rriess.^You  are  coming 
in,  and  ybu  are  gbing  to  pave  the  road  toward  ybluriterism.  I  just 
want  to  know  who  yx>u^talked  to  to  x:ome  to  that  concjusion:'  ;  _ 

Mr.  LovELL^  I  vnll  tell  ybu  this,  Sjrice^  cbme_iri>  arid  I  cari 

relate  that  with  more. accuracy,  Lhave  started  a  series- — - 
_  _Mr.  WAsHiNCTON^  Pardbn  mej^Mr.  trying  to  nail 

down  that  one  point  about  whom  you  consulted  with,  and  you  don't 
know. 

Mr.  fcovEtt.  Let  us  do  this,  let  us  submit  for  the  record  whatever 
irifdrmatidri  there  is  ori  the  process,  if  that  would  be  appfopflate. 
Just  because  I  don't  know  doesn't  mean  that  it  did  not  take  place. 
Of  course  it  took  place,  but  I  don't  want  to^ve  you  false  informa- 
tion, r  will  find  but  what  we  did  db,  and  I  will  give  that  tb  you. 

[Information  siubmitted  by  Malcolm  Lovcll  follows:] 

Response  to  Congressman  Washington;  Regardii^g  OFCCP's  Proposed 

Regolations  . 

The  Department  of  L^bdr  held  cdhsultatibns  the  proposed  regulations  pub- 
lished August  25,  1981,  bri  May  11-12,  1981,  with  represehtatives  from  busirie^es, 
uriibris  and  bther  interested  grbups.  We  have  attached  a  listing  bf  .  these  invited 
grbups  fbr  ybiir  irifdrmatibh.  ^  , 

'  INTEREST  GROOI^  (OPCCP) 

Wbmeri's  Rights  Prbjectr  American  Assbciatibri  bf  ^University  Wbrrieri,  Mexican 
American  Legal  Caucus,  NOW  LDEF,  Wbrkihg  Wbmeri,  Mexican  American  Natibh- 
al  Wbmeh's  Assbciatibri,  Wbitigri's  L^gal  Deferise  Furid,  League  bf  Womeri  Vbtere 
Educatibri  Furid;  Southeast  Wbrileri's  Eriiplbynierit  Cbalitibri,  Wbmeri's  Work. Force; 
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•National  Urban  League    NAACP.^erto^CAn  American 
cfmncil.  CY-nler  for  Law  &  Social  Policy,  and  Women  Employed. 

BUSINFSS  GROWPS  '(OFCCPI  _  ' 

»  i-      xri  (-i.Ksi.nl  rnntrnctors    Associated  Builders  &  Contrjictors,  U.S. 

facturers,  and  Gbverhmeht  Research  Corp. 

UNIONS  (OFCCP) 

Ul^o^r.  interna^^^i.^  g^Sl 
^^i^^^i:^^:C^i^'oi^V^^<.rr.,n,  UAW.  and  International 
BrbtherHb<ia  of  Teamsters. 

Mr.  Washington.  In  this  instance,  particularly? 

Mr  WasSngto'n.  What  measures  will  you  use  to  evaluatejie 
BoS  faith  contractors'  effort;  and  what  sanctioifs  wil  you  employ. 
^arti/SSlfin  those  areas  where  no  affirmativg  action  plans  are 

""^llr  ^SvELL.  Ms.  Shbng  rfefflinds  me  that  this  whole Julyect  is  up 
For  pubUc  comment,  andl  think  we  ^^e  somewhat  cons^^^^^^^ 
discussing  it  at  this  point,  Once  that  period  is  over,  we,  of  course, 

will  be  glad  to  come  back  and  do  that    .  eritr^o 

Mr  Washington.  You  iheah  that  this, committee  can  t  get  some 
inforihrtSi  Hbout  what  ideas  you  have  for  enforcing  this  mecha- 

Ur  WaSfeoTo".  n  «S3d  Hot  have  to  be  a  fme,  but  m  ti«  us 

to  whether  we  do  have  any  constraints^ of  that  kind.  If  we  don  t,  we 

will  reply  in  writing  to:  yon^  if  that  is  all  right. 

Mr.  Washington.  Certainly.  l  '  ii  r  n  i 

[Information  submitted  by  Malcolm  Lovell  follows:] 

Monitoring  Small  eoNTRAcroRS  Affirmative  Action  Obugations 

A.  I  jr-e^ioned^t^e  "--jni.  J '^^-^s"^^'  ^  "^^e 
S^^oSevfeW  a^  ^y^^i^e^^  our  August  25.  1981.  Notice  of 

-i  tb  the  issue  raised  has  yet  been  suggested  or  finalized.  ^ 

kr  Washington.  Do  you  feel  that  the  threat  of  debarment  and 
thb  lequtreS  that  contractors  remedy  existing,  discrimin^tio^ 
tSfore  being  deemed  to  be  in  compliance  has  proved  to  be  an 
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effective  means  of  achieving  the  cdngreiMidhal  intent  of  the  Depart- 
ment's goal? 

Mf.  D3VELL.  I  think  the  threat  of  debarment  is  a  serious  threat, 
and  when  it  has  been  used,  it  has  been  taken  Vevy  seriously. 

Mi".  Washington.  Do  you  surest  any  unique  or  different  ways 
of  using  that  sanction  under  you  voluntary  proposal? 

Mr.  LovELL.  I  want  to  make  thia  clear^  Our  program  is  Jiot 
entirely  voluntary.  We  are  maintaining  the  basic  integrity  of_  it. 

Mr.  Washington.  Voluntary  in  the  sense  that  you  have  used  the 
word.    __   j_ 

Mi".  LovELL.  What  we  are  doing  is,  in-  addition  to  regulatory 
responsibility,  to  '  encourage  a  climate  of  voluntarism,  ths^  can 
expand  many  times  the  effort  on  the  part  of  the  contractoj"s  to  help 
us  achieve  our  purpose.  We  are  not  making  the_  whole  thing,  a 
voluntary  program.  There  is  still  a  contractual  requirement.  We 
still  have  pur  affirmative  actidh-requiremebte 

Mr.  Washington;  Is  that  the  end  of  your  answer?  . 

Mr.  LovEu-.  Yes..   _  _  ___      

Mr.  Washington.  Aside  from  enforcement,  without  the  summa- 
ries, without  the  prpposal^^  withput  the  plfims,  Jipw  y^]l  yp^ 
Ms.  Shong,  know  whether  contractors,  whom  it  does  not  review, 
have  affirmatiye  action    ___    

Ms.  Shong.  Excuse  me,  Mr.  Washington,  and  Mr.  Chairman,  if  i 
might  back  up  fpr  ju^^  because  I  think  this  is  a  point 

that  is  commonly  misunderstood. 

_  Neither  the  Executive  order  np^  under 
the  Executive  order  currently  and  proposed  require  anyone  ^  file 
ah  affirmative  actip^^  pr^gramj  they  c^^^^^  cert^n  con 
tors,  of  a  certain  level  of  employee  work  force  and  size  contract,  "to 
develop,  the  plan^  jplah  ^htil  we  notify  the 
contractor  that  we  have  scheduled  b  compliance  review.  So  we 
dpn't  know  if  any  cpntractbr  he^  a  plah>  Unless  we^^ 
the  plan  in  the  course  of  doing  a  desk  audit  and  an  onsite  compli- 
ance review.    .  

We  use,  for  purposes  of  scheduling  ±hose  reviews,  among  other 
things^  EEO-l  inform^  report  is  filed  annually  by 

employers  of  at  least  100  employees.  That  information,  especially 
dyer  time,  over  2-,  3-,  4-,  5-year  periods,  where  we  can  look  at  how 
the  employer's  work  force,  how  the  cdntractdr's  work  force  has 
changed^  how  it  has  grown  or  riot  grown,  if  minorities  and  women 
have  participated  or  not  participate,  is  a  piece  of  the  information 
we  Use  in  notifying  a  contractor  that  there  is  going  to  be  a  compli^ 
ance  review.  Only  at  that  time  does  the  con trictor  submit  the 
written  afHrmative  action  plan,  if  in  fact  he  has  developed  one: 

So  we  would  cbntihue  Jbp_  use  _th^at_  j)ro^ 
whether  or  not  they  are^he  ones  that  have  to  develop  a  written 
affirmatiye  actipn^Jah.  The  change  in  the  threshold  for  pur- 
poses of  developing  that  document,  that  instrument,  does  not  limit 
pur  junsdictipn  tp^o  a  compliance  review  or  a  cdmplm 
tion.  We  might  nonetheless  conclude  that  a  compliance  review  is  in 
order  ibr  a  contractor  who  has  fewer  than  250  employees  and  $1 
million  in  business.   

We  might  conclude  that  a  compliance  review  is  in  ordef  on  the 
basis  of  that  EEO-1  information,  the  existence  of  outstanding  com- 
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oiainte  the  expressions  of  concerij  by  special  int|rest  groups  in  the 
c^m^'nitraiSi  a  number  of  other  pieces  of  information  that  we 

li?SkctOr's  exi^i  wort  fb^^^ 
worBnT  throuBh  the  availability  analysis,  wte*ever  methoddogy  is 
fin^Uv  adopte*  at  the  time  we  do  the  review,  which  is  exactly 
what  we  Frequently  contractors  don't  have  it  in  advam:e  of 

pur  coding,  so  we  have  not  lost  anything  in  terms  of  time  in  doing 

inin^tration  will  not  propose  changes  or  reductions  in  the  EE©  1 

*^Ms^ShoiS'T?iS  sorry,  I  did  not  hear  your  question,      -  . 

Mr  WASHiN^aN.  Ar4  you  assuring^us  that  there  will  be  no 
changes  in  the  EEO-1  through  6  reports/   .     ..    .  ^ 

Ms-  Shong.  1  don't  have  exclusive  responsibility  for  that,  Mr. 

Washihetbh.     ■      - —     .  ri-  -to 

Mr  Washington.  What  is  your  feeling  on  itr  ^ 
Ms'  SSdi^G  We  have  proposed  a  change  in  the  regul^jon  that  a 

contmctor  would  have  to  file  the  EEO-i  report  »f_Je  has  IW). 

employees,  as  opposed  to  the  current  requirement  of  56  IJatl^^ 

ISplSlee  triggeTif  you  will,  comports  with  the  existing  EEOC 

^^?I^VEEt.  It  makes  it  consistent  with  the  EEOC. 

^ngSI  ^^eld  for  the  tiine,  Mr.  Chairman. 

Sr  wSf  ThS'k^rMr.  Chairman,  but  I  have  nplquestior^,  • 
Mr  hISkins  May  i  ask  you,  Mr.  LbVell,  the  administration  s 
faitoe  to  sSit  cbmments  pertaining  to  the  awarding  oT  back  pay 
und¥r  t&  Executive  order,^oes  this  by  any  means  indicate  that 
tiSA  is  a  relucSSce  to  submit  this,  or  that  there  is  a  position_on  it 

^^Mi'Svlk.  I  think  we  have  -asked  for  comments,  "haven't^we? 
Ms.  Shong  .  That  is  true.   

Mt-  TvivFii  We  have  asked  for  comments.   ,   .  , —  j.u  * 

Mr  HAWKINS^  Vou  have  asked  for  comment;  yes,  but  dc^|  tha^ 
solicitation  Srcomments  on  the  awarding  ^of^back  pay  indicate  an 
open  mind,  a  disposition  to  be  tor  or  against  jf?    .  /. 

Mr  LovELL.  I  think  that  it  indicates  an  open  mind. 

Mr.  Hawkins:  We  would  certmnly  hope^^so. 

Any  further  questions,  Mr.  Washington/ 

Mr  aff  ashington  Nb,  Mr.  Chairman,  thank  you. 

Mr  nf^KiS  suppose  that  cojicm^^^^^^ 
■*s«^  Mr^  T^vptl  and  Ms  Shong.  As  you  indicated,  ypu  have^made 
vours^lve?Ivlillbl 

nnintine  exoeri6hce  Which  I  am  confident  ,wUl  nownoc  oe_bu. 

a^ttle  reluctant  this  mdrtting  in  "itrpducin&^OteMr 
f^i^oU  to  vvhether  or  not  you  had  been  confirmed.  My^under- 
STn^inf is  th^  yofhave  bein  confirmed  as  Under  gecrete^  of 
Sor  for  wlhich  we  are  certainly  Pl^^^d.  I  ImovJ^that  despite 
dffferences,  we  will  have  the  usual  cooperation  that  we  have 
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always  enjoyed  with  you  in  your  pdsitidh.  We  certairilj^  look  for- 
ward to  that  cooperation.   ^  _ 

•  Persohallyr  I  am  veiy  pleased  that  we__will  be  able  to  explore 
some  of  the  changes  that  are  being  jg6ggested.  We,  obviously,  are 
very  reluctant  to  look  wth  optii^^^^  but  certmnly  we 

hope  that  we  can  achieve  the  results  that  you  so  optimistically 
expect.      ^'  _  1     1   ^      -    :  ^ 

If  along  the  way^  we  sometimes  are  a  little  critical,  certainly  I 
think  you  w_ill_  uriderstand  :that  we^  have  .been  disappointei Jbefor 
and  we  hope  that  t&is  disappointment  will  not  continue.  We  cer- 
tainly apj)reciate  ycuir^peararice  before  the  committee. 

Mr.  Weiss.  Mr:  Chairman. 

Mr.  Hawkins.  Mr.  Weiss. 

Mr.  Weiss:  I  wonder  if  I  could  address  just  one  area.  I  uhder- 
stahd_that_  there  was  a  l^erieral  comment  before  I  arrived,  and  I 
apologize  for  my  late  arrival,  on  staffing  that  you  may  have  avfiula- 
ble  for  enforcing  the  areas  of  concern  that- we  are  talking  about. 

Gan  you  give  us  a  more  specific  idea  as  to  what  ybut-  staffing 
situation  is;  what  kind  of  a  cutback  is  there  from  current  compli- 
ance staffing  levels  over  last  year's?  "  _  

Mr,  LdVELL.  The  President  has  asked-almost^all  Federal  depart- 
ments, I  thinks  with  the  ekc^ptidn  of  the  Sinai  Peace  Force  and  the 
FBI,  and  the  Defense  Department,  perhaps,  to  make  a  12  percent 
cut:  We  are  now  taking  a  look  at  what  that  would  mean  for  us.  He 
has  askedjt  to,  be  across  the  board.   .  . 

I  presume  we  will  just  move  in  that^are^j  but  we  are  sUlJ^in  the^ 
process  of  takings  a  look  at  what  it  means  to  the  Bepartmerit  of"^ 
tabor,  and  we  are  hot  yet  in  a  Fw^sitioh  to  _ha^ 
from  the  various  units  so  that  the  Secretary  can  make  the  judg- 
ments as  to  whisre  these  cuts  will  in  fact_t£dce_  place. 

Mr.  Weiss.  That  is  the  new  proposal,  is  that  right? 

Mr.  LovELL.  Yes,  that  is  the  hew  one  that  is  coming  before  the 
Congress.  . 

Mr.  Weiss.  My  question  really:  iSt  WThat  Mhdj^f  a  cutback  h 
there  been"  already^  implemented  in  the  Reagan  administration? 

Mr.  LovELL.  In  OFCCP?   

Mr.  Weiss.  Yes.         v    -  ^    _  _  -_ 
"    Ms.  Shong.  I  donAt  recall  t^^^^  Mr.  Weiss. 

Mr.  Weiss.  Da  you  have  a^  percentage? 

Ms.  Shong.  We  can^et^pu^^      l  ean  tell  you  this,  first  of  all  it 
is  only  a  proposal  at  this  pointy  a  request. 
Mr.  Weiss.  What  is  drily  a  request? 

Ms:  Shong.  The  allocation  of  t^e  "by  line  ifem^L^  if  you  will^^  o^ 
the  budget.  What  we  have  requested  is  that  whatever  reductions 
willlje  experienced  primarily,  ahd  what  we  hAve  taken  to  date  in 
ADP  Jhdrieys  and  contract  support  rather  than  in  staff  people,  or 
staff  hours.  •   

Mr.  LovELt.  I  think  the  xjuestion  was,  have  we  made  any  .  reduc- 
tions in  the  last  6  mbhths,  before  tliis?  .        .  : 

Ms.  Shong.  No.  _ 

-  Mr.  LbvELL.  She_does  riot  thirik  so.        ,        -  , 
.  Mr.  Weiss.  Compared  to  January  20,  1981,  what  is  your  currerit 
level  of  stiffirig,  do  .you  know? 

Ms:  Shong.  i  will  have  to  get  that  information  for  ybti. 
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Mr  Weiss:  Would  ybu  provide  us^with  ihat  informatidri  as  well 
as  youT  projections  for  the  next  fisc^  ^ear.^    ,        .  . 
Mr.  tSvELL.  As  soon  as  we  have  it,  we  will  do  tfe^ • 
[Information  submitted  by  Malcolm  Lovell  follows.] 

Current  Staffing  of  OFCUP 

is  available.     

Mr.  Weiss.  Thank  j^dU  very  much. 

Thankyou,  MtsEhairman.  -    ^     „    ^  i^^-  c?i,rtts<T 

Mr.  Hawkins.  Thank  you,  Mr.  fcovell  and  Ms-  Shong.  ^  ... 

The  next  witnesses  consist  of  the  Honorable  J.  Clay  Smi^^^r , 
ActSiK  Chair^^  of  the  EquaL  Emploment  Opportunity  Com^^ 
Sort  IhoJs^companied^  Ms.  Constance  Dupre^Actinj^  ^t^'^t^ ' 
r^n'pr^rrauhsel-  Ms^  Setoa  MiUensoh,  Acting  Director  of  the 
oS  of  Systemic  Progra^^  Snd  Issie  Jenkins.  Acting  Executive 

°Wwelcome  all  of  the  witnesses.  We  look  forward  to  your  testi- 

""Ir  Smith,  I  assume  you  vHU  be  the  anchorperebn,  as  we  are 
•  sometimes  cautioned  to  say.  • 

Sf^  mXEl^lNeY  CDdRDINATION;  CeNSTAN^E  DUPRE, 
iri^f^r  DE^lT  GENERAL  COUNSEL;  DEBRA  MIfcfcENSON, 
icT  nI^SoR^fFiCE  of  SYSIEMie  PROGRAMS;  AND 
fsSlE  JEnSs.  acting  executive  DIRECTOR 
Mr  Smith  Good  mbrhirig.  I  am' pleased  to  aPftear  before  the 
SubcbmSSe  orEmpSyment 

fomfof  the  Equal  Ernplbyment  ^^^P^^^^.^^^^^'^^iii^Sh 
plishments  during  n?y.  ^nure  as  Acting  Ch^man.  to 
you  some  of  the  activities  and  plans  of  the  Commission  s  ""^^^  oi 
Interagency  Coordination  and  Systemic,  Prograff^.  a^^^^  ^hare 
^h  you  mt  thbUghts  on  the  important  issue  of  affirmative  action 

^SlSSSw  remarks,  I  fel^S??^  ISS^^ S 

nate  W?lHam  Mland  General  CounseWesignate  Michael  C«ina^^ 
wlri§chedSet  before  the  Senate  Cbmmittee  on  tabor  and  Huma|i 
Rp^Lrce? tee  day  bifore  my  scheduled  testimony.  Once  the  perma- 
JlnrChairSan  ^d  S  Counsel  assume  their  position,  they,  of 
cousS^lRSaTtb  thffut^  policy  of  the  Reagan  administration 
in  this  area:  *  ^ 
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My  testimony  wilJL  cover  the  following  subjtrete:  Pirst^  cl^  dis- 
crimination and  class  relief;  second,  affirmative  actipn_as_  a  remedy 
interpreted  by_the  judiciao:uthiTd..^af]^fflati^^  action-  as  part  of 
voluntary  compliance;  fourth,  the  EEOG's  Ofrice;  of  Jnteragency 
Coordination;  ahd^  fifth,  EEOC's  Office  of  Systemic  Progr^s. 

Four  of  ihe  eommissibn'^  ^taff  are  sitting  with  me  this  morning, 
They  are:  Issie  Jenkins,  Acting  Executive  Director;  gorratance 
Dupre,  Acting  General  eounsel;  Debra  Milleiison,_  ActihJ:  Direct^^^ 
of  the  Office  of  Systemic  Programs  and  Douglas  Bielan,  Acting, 

Director  of  the  Office  of  Interagency  Coordination.. l-   _  i_ 

^  I  have  attach ed_  several  apperidiceis  to  my  statement  today.  ^  I 
particularly  want  to  point  your  attention  to  one  ofthemj  appendix 
A,  at  this_time,_sihce  it  cbr^^  fuUer^tatement  of  my  views  on 
equal  employment  opportunity  and  affirmative  action.   

NdW7J""Wuid7KRi~;;^_gd  in^  the  history  of  title  VH,  and  the 
concepts  of  remedial  and  voluntary  affirmative  action. 

THE  HISTORY  OF  TITtE  VII  SUPPORTS  THE  CONCEPTS  OF  REMEDIAL  - 
AND  VOLUNTARY  AFFIRMATIVE  ACTION 

The  House  Committee  on  Education  and  J^abdr,^  in  its  report 
accompahyihg  the  1972  amendments  to  title  VH  of  the  Civil  Rights 
Act  of  - 1964,  took  note  that  when  the  Cbmm^^ 

:  title  yil  8  yeara  earlier,  "employment  jdiscrimmation  terided  to  be 
viewed  as  a  series  of  isolated  and  distinguishable  even^^  due,  for 
the  most  £art^  to  ill  will  ori  the  part  -o£  some  identifiable  individ- 
uals or  organizations.  *  *  *  Todays  _^_^^_experts_^fa^^^^^ 
the  sul^ect  describe  the  problem  in  terras  of  'systems  and  effects 
rather  than  simply  intentional  wrongs."  The  ^mmittee's  Re^ 
specifically  noted  with  approval;  the  U.S.  Supreme  Court's  decision 
in  Griggsi  y.  '  Duke  Poiber  Company.  ln  GH^s,  the  Court  held,  ^  in 
voiding  the  Use  of  unvalidated  general  intelligence  tests  and  high 
school  diplomas  as  selection  _deAaces_by  the  Power  Co.,  that 

-practices,  procedures,  or  tests,  "neutral  in  terms  of  intent,"  cannot 
be  used  .where  they  operate  tol  freeze  J:he  status  quo  of  prior-  dis- 
criminatdFy  emjployment  .practices,  .unless  they  are  justified  oh 

grounds  of  business  necessity.        _  [  .   -_  __  .  .  „ 

The  committee's  repolrt  not  only  reflected  the  comnittee  _s_  legisla- 
tive findings,  it  also  refl^tgd  EEOC's  and  several  district  courts 
and  circuit  courts  of  appeals'  experiences.  It  is  interesting  to  note 
in.  this  regard  that  the  first  rei>prted  case  arising  under  title^VH, 
Hatt  v.-Werthun  Bt^y  tdi  1966  case,  found  that  "racial  discrimination 
is  by  definition  class  jii^^  existence  of  the 

discriminatory  policy  threatens  the  entire  class^   . 

Bedause  it  fpund_eritreriched  patterns  and  practices  of  employ- 
ment discrimination.  Congress  in  drafting  title,  VII  trok  c^^^  . 
arm  the  Courts  with  full  equitable  powers  in  section  706fl[g)  of  title 
VII.  This  section  permits  courts,  who  find  that  an  e^^ 
en^agL^_in_  unlawful  employe      practice,  to  eiyoin  the  emjjlover 
from  engaging  in  sucfi  unla\s^ul  emplloyment  practic^^ 
such  affirniative  action  as  may  be  appropriate,  >yhich  may  include, 
but  is  riot  limited  to,  reinstatement  or  hiring_bf  employees,  with  or 
without  back  pay  *  •  *  or  any  other  equitable  relief  as  the  court 
deems  appropriate." 
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SFFIRMATIVE  ACtiON:  StAtUTORY  KEMEdV  AS  INTERPRETED  BY  THE  :. 

JUDICIARY 

Now  I  would  like  to  go  to  affirmative  action  as  statutory  remedy 
as  interpreted  by  the  iUdiciary.  ,  ^     ,  j  cvi^^ 

The  wording  of  section  706fg),  referred  Jo  abave,  caused  consider- 
able concern  because  some  thought  it  might  be  .construed  Jo  _  re- 
QUire  the  use  of  quotas  or  exact  parjy  in  determinmg^an  em 
er's  compliance  With  title  VII.  The  sponsors  of  the  bill  repeatedly 
assured  their  colleagues  that  this,  wp  neither  the  m^nt  nor  t^^ 
effect  of  this  section.  However,  as  GongressTeco^ized  ii^  enacting 
the  1912  amendments  to  title  Vll^hUmerical.  race^onsciousirell^ 
is  available  Under  title  VII  to  remedy  emploj^ent  discrimip^ion 
All  nine  of  the!  Federal  coUrts  of  appeals  that  have  considered  th^ 
^gality  df-th-lff^WBf  relief  have  found  it^Mwful  wh6n  n^e^a^ 
to  remedy  discr^nation.  and  the  U.S.  Supreme  Court  has  de- 
clined to  review  these  rulings.      -  :  1^ 

Thus,  the  courts  have  recognized  that  affirniative^action  Jpals. 
and  timetables  miy,  in  some  respects,  equitebly  ^nefit  ra^^^^ 
protected  grouj)s  Who  Were  not  specifically  victimtt^djby  en^- 
lloyer's  unlawful  acts,  just  as  they  may.  itt  ceftmrx  circanist^pes, 
interfere' withi the  expectation  of  incumbent  workers  who  did  not 
specifically  benefit  from  the  enmlp^er  s  unlawful  acte  . 

The  decisive  factor  in  considering  the  approEriateness  of  the 
affirmative  action  under  title  VII  has  been  the  recognition  by  the 
courte  of  the  dveftiding  public  poUcy  enunciated  by  Cdngre^  m 
StiiS  tS  e^vfl  Righl  Act  of  1964  Th^t  policy-tbat  the  perva- 
sive eficts  of  a  societal  pattern  of  discrimination  m  employment 
must  be  eliminated  before  oppOrtunities^can  truly  be  equaL-h^ 
been  judicially  determined  to  outweigh  the  expectations  _  of  inc^^^^ 
tent  nonminority  males  once  unlawful  discrimmation  has  been 

^^Affirmative  action  is  hot  the.  exclusive  relief  which  EEQC^seete 
in  attempting  to  remedy  discriminatim  In  many  ^mstances  the 
focus  of  the  Commission's  remedial  effort  is  upon  the  mdividu£a 
4tim  of  specific  unlawful  discriminatory  acts.  Back  pay,  seniority 
adjustment  and  retroactive  promotions  are  also  forms  of  relief, 
and  radst  be  given  appropriate  weight  in  the  title  rem^iri 
scheme.  However,  the  history  of  enforcement  has  d^jmonstrat^ 
that  the  effects  of  discminatidri  cannot  always  be  fully  eUnain^^ 
by  these  remedies,  and  that,  as  a  practical  ^i^tter.  not  all  v^^^^ 
of  an  employer's  discrimihatorv  acts  can  be  mchvidually  identify 
rat  Supreme  Court  recognize/  ia  the  GenemZ^r^iepftone 
EEDC  is  charged  in  its  pattern  and  PracticeJiti^atipri  mth.  a  re- 
r^rtsibility  wfech,goes  beyond  sPMng  relief  fb^^ 
claks  members.  The  Commission  must  serve,  as  well,  Jhe  public 
iiterest  in  the  complete  elimination  of  discrifflinatory  employment 

'""Ihe'^fecisional  law  is  clear;;  affirmative- action  is  a  legal  and 

appropriate  remedy  for  violations  of  j;itle  yu.   .    ,  ^ 

K  is  important  tb  note  that  the  factual  "rcumstances-tn^^^, 
thI  cohtiriSing  discrimination  and  pervasive  employment  disadvan- 

i  there  is  no  basis  on  wKch  lo  distjmguish  Rween  the  p  classes  in  this  regafd.  Sex- 

cbnscioiis,  national  origin^onscious,  etc.  relief  IS  equally  vahd. 
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tages  suffered  by  miribrities  ahd  w^ 

public  policy  and  EEO  law  has  not  been  so  markedly  changed  that 
title  Vn  and  its  affirmative  relief  are  no  longer  critical  to  irisurmg 
equal  opportunities.  ^  " 


AFFlRMAtiVE  ACTION  AS  PART  OP  VOLUNTARY  COMPUANCE 

Now  I  would,  like  to  address  affirmative  action  as  part  of  volun-. 
tary  compliance.         _  .         — .  . 

Voluntary  compliance  by  an  A^nglbyef  within  the  dictates  of  title 
VII  is  central  to  the  efficacy  of  the  statute.  The  Supreme  Court, 
Alexander  y_.  Gfen^/ier-2>e        emjjiiasized  the  importance  to  title 
VII  of  voluntary  resolutions  of  disputes, 

Ih  orders-render  meahi_ngM_  EEOC's  e^^^  such 
voluntary  compliance,  the  agency,  and  covered  employers  must 
have  available  to  them  all  the  means  of  eliminating  discrimination 
which  could  be  judicially  inyokeA  Thus,  the  courts  have  held  that 
once  an  employer,  determines  that_  a  .particular  rac^ 
action  is  appropriate  ±o  remedy  either  apparent  emplo3rment  dis- 
crimination in  its  workplace  or  the^res^^ 

nation,  the-employer  is  free  to  adopt  voluntarily  a  reasonable 
affirmative  action  program.  ._  _       i  _ 

The  Supreme  Court,  in  United  Steelworkers  v.  Weh^r,  recogiiized 
the  importance  of  employer  input  in  remedying  title  VII  violations. 
The  court  pointed  out:    __ 

Title  VII  could  hot  have  been  enacted  into  law _wLthojjLsubsteji_tialsupport_fr^^ 
]egislatbrs-ih  both  houses  who  traditionally  resist^  FederaL  regulatjcyi  o^f  private 
business.  Those  legislators  demanded  as  a  price  for  their  support,  thatymemagement 
prero^^itives  and  union  freedoms  :  :  .  be  left  undisturbed  to  the  greatest  extent 
possible.  ^  , 

In  exercising,  these  ErerbgatiyeSj^  em  prefer  voluntary  re- 

medial action  tO-GovBrnment  enforcement  of  title  VII.  As  a  compa- 
ny witness  testified  during  the  Weber  trial: 

We  realized  that  if  we  did  not  do  8oniithing_6n  bur  own,  then  the  Government 
was  goi  ng  tp_do  it  to  us  *  *  *,  and  w hate yer  th eir  remedy  is  *  *  *  i t's  d ri e  heck  of 
a  lot  worse  than  something  we  can  work  but  ourselves. 

The  concept  that  a  remedy  under  title  VII  heed  mt  always  1^ 
limited  to  the  identifiable  Victims  of  proven  discrimination  is  par- 
ticularly applicable  in  the  context  of  volUntaiy.  cpmjjlia^^ 
force  an  ernplbyei^to  admit  Unlawful  conduct  as  a  precondition  to 
remedy  would  eliminate  a  significant  incentive  for  ypluntsay^ 
pliahce  and  settlement  without  litigation.  Such  an  admission  might 
well  be  prejudicial  to  the  employer  in  subsequent  proceedings 
brought  Jiy  persons  outside  the  scope  of  settlement,  Etnd  might 
subject  the  employer  to  liability  beyond'  that  which,  he  would  have 
incui-redJn  litigation.  A  major  reason  why  employers  seek  to  re- 
solve title  Vli  disputes  voluntarily  is  the  exp^nse^  both  in  actual 
costs  arid  ih  disruption  to  the  workforce,  of  litigation.  The  mone- 
tary incentive  for  voluntaiy  se_ttleEnent_wo^^^ 
sened  were  individual  identification  of  victims  required.  ^The  mech- 
anbms  for  identifying  the  individual /sdctims  of  dfi^^^ 
cum^rsbme  at  b^st.  In  the  absence  of  extensive  md^costly  discov- 
ery engaged  in  at  trial,  any  such  deteiroinatipn.  w^ 
degree  speculative.  Even  if  some  mechanism  existed  for  identifying 
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"victiitt^ntehei  coa?se  of  voluntary,  cbrriMianCe  efforts,'  the  cost  and 
delaf  of  eSt^  process  would  be  .prohibitive.  Fgr  example,  in  the 
nadon&d?|erconsent  degree  case^mm  States ^  AUgier^ 

I^^um  ^hM^tries,  Incorporated^  ^T^'^^^'^t^  ^^fimQ 

that  individuS^determinations  by  a  sj>ecial  master- for  the  60,000 

ciSmants.  witfe  each  Person^s  case  taWng  on 

would  consume  28  years  of  trial  t\me.  \n  U.S^  and  EEUL  v.  txe 

wSMo^^reight^Incormmed,.^^^^^^^ 

were  identified  Ihd  their  claims  individually  adiudicated  the  trial 
Oh  the  pattern  and  practice  of  liability  was  completed  and  an 
opiiiSn  rIndeAd  18  months  after  suit  was  filed.  The  hearings  on 
the  appropriate  individual  remedies  cohsuraed  the  next  4  yeare, 
"Ihe  expense  and  workforce  disruption  of  proceedings  such 
tkose  in  Lee  Wbv  if  required  as  a  precondition  to  voluntarj-  resolu- 
tlon  could  rendfr  that  type  of  resolution  unfeasible.  AnisflRloyer 
X^Sght  o'hSwise  seef  to  avoid  the  cp^^^ 

volun^ry  compliance  with  title  Vil  might  find  that  such  compli- 
ance entails  the  same  expenditures  and  disrupton  wi^^^^^ 
potential  for  exculpation  which  he  might  obtain  through  litigation. 

Mr  Hawkins-  Mr.  Smith,  if  I  may  interrupt.  There^  is  a  vote 
pending  tn  the  House  on  Senate  Bill  1181,  the  Armed  Forces  Fajr 
Ac"  and  I  am  sure  the  members  of  the  cprnmittee  would  want  to 
v^te  on  it.  1  would  like  to  take  this  opportunity  to  recess  for  5 
minutes,.  '  . 

[Recess.]  —  - 

Mr.  Hawkins.  The  committee  will  resume  its  s^ttmg. 

Mr.  Smith,  we  apologize,  and  will  you  continue? 

Mr.  Smith.  Yes,  Mr.  Chairman.   . 

SinsAhis  backdrop,  let  me  exmin  EEOC's  Affirmati^^  Action 
Guidelines.  The  Guidelines  have  three  significant  feature|._^^^ 

First,  the  Guidelines  encourage  ypluntary  action.  ihus,_^tne 
guideFines  provide  a  climate  in  wMch  employers  pan^  under^^ 
voluntary  affirmative  action,  that  is,  esmploj^ment  deca^^^^^ 
oriate  to  enable  past  victiins  of  discrimination,  pribiarily  mmpr- 
&Ss  lnd  women,  to  overcome  the  effects  of  past  Or  present  em 
ment  policies  which  operate  -as  barriers  to  equal  op^rtunity.^mis 
is  very  important  because  Congress  intent  m  title  VII,  as  i  noted 
earlS  Sor  employers  to  improve  voluntarily  .the  employment 
opportunities  for  past  or  present  victims  o/iiiscnpination.    _  _ 

Second,  the  guidelines  recognize  that  discrimination  against  aji 
individuals  because  of  xace,  color,  sex,  reli^oh  or  national  origin, 
is  illegal  under  Title  VII.  Th^ guidelines  jnaka  clear  that  charges  of 
discriliination  filed  by  non-minority  male  will  be  processed,  by  the. 

tlTe  guidelines  are  EEGC's  way  of  Instructing  em^oyers,  ^ 
to  how  to  harmonize  two  seemingly  conflicting  themes-affirmative 

action  and  the  duty  not  to  discriminate.   ;    ^ 

if  employers  adhere  to.  the  three  Rs,  of  the.gjudelines,  th^y^c^ 
institute  affirmati^fe  action  and  can  be  immunized  from  liabu^^^^^^ 
discrimination.  TJie  three  R's  that  are  set  mt^n  the  guidelu^s  a^^ 
as  -  follows:  (1)  Reasonable  self-analysisj  (2)  Reasonable  basis_  for 
concluding  a  particular  employment  action  is  appropriate;  and  (6) 
Reasbhable  action. 
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The  first  **K\  of  the  Affirmative  Action  Guidelines  contemplates 
that  the  employer  will  conduct  a  reasonable  self-analysis,  A  reason- 
able selPanal£sisJs\^^  in  which  the  employer  determines  whether 
any  of  his  employment  practices: 

Exclude,  disadvantage,  *  *  *  or  result  in  adverse  itapacLor. disparate  tre_atment 
of  previously  excluded' or  restricted  groups,  or  leaye  uncorrected  the  effect  of  prior 
»   diiscnniihatidri  arid,  if  so,  to  attempt  to  determine  why. 

A  reasonable  self  analysis  is  muchlike  a  blu^ 
important  specifications  and  the  nser  knows  the  under Ijdng  reason 
for  each  figure.  A  self^analysii  shouy  all  empldymerit  prac- 

tices and  their  effect/ on  protected  groiups.  j  . 

The  second  .  *'R"  is  that  .there  be  a  ieas^^^  em- 
ployer's affirmative  action.  The  Guidelines  contemplate  that  em- 
ployers evaluate  their  work  force  or  employment  decisions,  to  deter- 
mine whether  they  have  situations  which  could  be  in  violation  of 
title  VH.  No  employer  has  to  state  publicly  or  privately  to  the 
E*C)C  that  lie  has  vidliated-'ti 
-  Ileosonable  action  is  the  third  "R";  contemplfeited  by  the  guide- 
lines. An  affirmative  ac^^^  be  reasonable  in  relation  to 
the  problem  disclosed  By  self-analj^is.  In  considering  the  reason- 
ableness of_  a  particulars^  plan,  the  EEOC  will 
generally  apply  the  following  standards: 

The  plan  should  be  tailored  to  remedy  the  problem  identified  in 
the  self-analysis;  _     _  _  _ 

The  plan  should  be  designed  to  insure  that  emplo^^ 
operate  fairly  in  the  future  while  avoiding  unnecessary  restrictions 
on  opportunities  for  the  work  force  as  a  whb^^    -J___  _^ 

The  plan,  if  it  has  race  of  sex-cqascious  provisions,  Jcah  be  main- 
tained only  as  is  necessary  to  remedy  the  prol)lem;  and  _   

If  the  p]ari  includes  goals  and  time-tables,  they  must  J^e  reason- 
ably related  to  considerations  such  as  the  effects  of  past  discriniiha- 
tiph,  the  need  for jprdmpt  elimination  of  adverse  impact  or  .  dispa- 
rate treatment,  the  availability  of  qualified  applicant,  and  the 
number  of  employm  expected  to  be  available. 

-It  should  Jbe  emphasized  that  only  affirmative  actidh  plans  adopt- 
ed in  "gpcki  faithi  jn  j^^^  in  reliance  upon"  ^  the 
'  Guidelines  can  receive  the  full  protection  of  the  Guidelines,  includ- 
ing the  immunity  dejOBhs_e^rb^aded  by  Section  .7 13(bXl)  of  title  VII.^ 

The  Guidelines  also  stat6*  that^  the  EEO€  wilt  give  comity  to 
affirmative  action  plans_  developed /pursue^^  Executive  Ord^^ 
No.  11246.  This  is  important,-becausfe  many  employers  are  govern- 
ment contractors  and  therefore :subject_fo^  No. 
11246  as  well  as  title  VII  and  in  enforcing  the  Executive  order^  the 
Onice  of  Federal  Contract  Compliance  Programs, ma^^ 
required  aii  employer  to  develop  an  affirmative  action  plan.  The 
Guidelines  state  that  iih  erhployeri  who  has  had  a  plan  approved^^ 
order  to  ^cdme  into  compliance  with  the  Executive- OKler,  m£^  rely 
on  that  plan  to  demonstrate  compliance^  with  EEOC's  guidelines. 

"This  section  reada  as  foUowa:  "(b)  Tn  any  action  or  proceeding  bas^  on  any  alleged  unlawful 
employment  practice,  no  person  shall  be  subject  to  any  liability  or  punishroerit  for  or  bh  account 
of  (1)  the  comiiiission  by  .such  per«6rt-bf  afi-unlas^ 
#       provM  that  the  act  Pr_com_mission  com  in  conformity  with,  and  ir. 

ri'iiance  on  any  written  interprutation  or  opinion  of  £he  Commission.  ,  .  . 
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Hence,  the  Goverrtment's  approach  Jn  this  area  is^  c^^^^ 
and  avoids  potential  conflicts  between  the  two  primary  Federal 
agencies  enforcing  employment  antiKljscrimination  laws.  _ 

I  have  attached  a  copy  of  the  gnidehnes  to  my  pre|entetion  this 
morning,  and  ask  that  tfiey  be  made  part  of  the  record:  They  are  at 
Appendix  B.  '  • 

EEOCis  OFFICE  OF  INTERAGENCY  COORDINAtlON 

I  would  like  to  discuss  the  EEOe's  0ffice  of  Intlragency  Coordi- 

"^^Thf  CommissibnTrecelxred  interagency  coo^ination  res^nSibU^ 
in  Reorganization  Plan  No.  1  of  1978  andJn  Executive  0rder^l2O|7 
The  affirmative  action  guidelines,  which  I  h^j^^st  «ijsc^ssed,  were 
among  the  first  actions  coordinated  by  EEOfi  pursuant  to  tfeii 
rSponsibility.  The  C3ominiision  office  resmsible  for  coord^^^^^^^ 
thf  Sidelines,  and  all  other  external  Federal  EEO  issuance,  is 

EEOC'S  Office  of  Interagency  Coordinatipn.         _     ■  .  . 

There  has  been  ho  change  in  this  office's  role  mj;he^new  admin- 
istration. For  the  record,  I  have  atteched_  the  excha^fee^^^ 
spond|nce  betw^n  OMB  and  myself  that  make  this  clear.  They 

^^Sis  SS'e^^Sjnd  annual  reiwrt.  covering  gscai; ^eara_l?79 
through  19B0,  is  presently  being  printed  at  ^the  Government  :^in^^ 
ing  Office.  !  WdUld  be  happy  to  provide  copies  of 
firet  annual  report  to  all  the  interested  members  of  the  subcommit- 

^ne  of  the  matters  presently  being  coordi^atea^^^^^  *Jr\\.S5lil 
the  Federal  Contract  Compliance- Program^s  Notice  of  Proposed 
Rolemaking  on  Affirmative  Action  Regulations  for  Government 

Cbhtractors.  under  Executive  Order  11246^  ^  .   

The  Commission  applauds  OFCCFs  effort  to,  reduce  burdens  on 
smaller  employers,  to  diminish  the  paj^rwOrk;  requi^^ 
contract  compliance  program,  to  introduce  regulatprjL  simplifica- 
tions, and  to  reconcile  the.contract  cbmpliance  r^uirements  to  the 
guidelines  issued  by  the  CommBsion  under  title  V1L_^  _  _ 

The  proposed  regulations  raise  several  issues  J;hat  relate  to  th? 
conclrn/  eSressed%y  the  subcommittee  today.  One  of  these  i^ues 
is  dFCCP's  proposal  to:  adopt  highe^threshold  r«iuirem^^^^ 
we  believfe,  would  limit  coverage  of  Executive  Order  11246.  Another 
issue  is  OFCCP's  proposal  to  authorize  extended  duration  affirma- 

i  tive  action  plans  without  what  we  believe  Me  pfow  safe™ 
Of  course,  I  cannot  prjedict  for  you ^his  mornmg  hpw^|^further 
negotiations  required  by  Executive  Order  12067  wiU  _rf^^tth^s^ 

^issues.  I  also  cannot  predict  for  you  this  taorning  how  the^mm^- 
sion  will  act  on  -these  .proposed  regulations  once  a  Commission 
quorum  is  formed.  v  ' 

EEOc's  OFFICE  OF  SYSTEMIC  PROGRAMS 

I  now  would  like  to  go  into  a  discussion  of  the  EEOC's  Office  of 

Systemic  Programs.     ,   i  i  

The  Commission's  Office  of  Systemic  Progmms  h^  made  |i|nifi: 
cant  progress  during  th^e  latter  half  of  fiscal  ye^^^^^  Thi^  prog- 
ress, we  believe,  will  continue  during  fiscal  ye^r  19»^. 
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The  criteria  by  the  office  for  targeting  respondents  were  adopted 
by  the  Commission  on  jJuly  20^  1978,  The  criteria,  which  are  pub- 
lished in  the  Commission's  eorapliance  Manual,  serve  not  only  to 
guide  sysfemic  targeting  by  EEJOC,  but  alsa  to  make  respondents 
aware  df^thb  program's  standards  and  focus. 

•   i  will  notjread  these  standards  since  they_ajppear  in  my  prepared 
statement  find  thus  will  appear  in  the  reoord.  ^ 

Lwill  move  now  to  page  14  of  my  prepared  testimony. 

The  implementation  of  these  Jiriteria  has,  in  our  view,  led  to  a 
more  r  efficient  use  of  the  eommission's  systemic  resources^  since 
these  factors  are  designed _to_f<K;us  on  the  woi^t  discriminators 
first.  They-have  led  to  tjie  issuance  of  130  systemic  cliarges  gainst 
employers  tp  date.  Our  prqjectipns  sho^^  lead  to  an  * 

additional  45  systemic  charges  during  fiscal  year  1982. 

During  the  last  quarter  of  fiscal  year_  1981,  new  computerize^ 
mcKlels  fbr  tarjfet^  systemic  respondents  were  <:ornpleted  and  dis- 
tributed to  I  the  field.  These  models  will  makeit  easier  for  EEOC^^ 
field  officesLto_  implement  the  Commission's  systemic  targeting  pro- 
gram. While  the  models  presently  focus  only  on  emplpyei^^  they 
will  be  exjiahded  sobh  to  include  unions  and  Apprenticeship  pro- 
grams.      I  '  ,  1_ 

^  The  targeting  -models  permit  cojriparisohs  of  employers  who  uti- 
lize similar]  job  skills  in  various  industries,  as  well  as  comparisons 
of  the  employment  practices  yidthint^^  given  industries.  Employ- 
ers, jare  reviewed  "witij^espec  their  overall  employment  profile, 
as  well  as'by  job  anciby  specific  .protect^ 

factors  taken  into  consideration  are  locatjons  within  an  SMSA,  size* 
of  the  employer's  work  force,  growth  tren^^.a^^  pat- 
terns.  Using  a  computer  model  and  other  targeting  tools,  the  Office 
of  Systemic  PrograiM^  generated  23  new^  Cpmmissidrier  charges- 
during  the  third  and  fouth  quarters  of  fiscal  year  ^981. 

Chaises  in  the  system  are  progressing  on  schediUe.  During  the 
fourth  quarter  of  Jlscal  year  1981,  the  Commission  issued  its  first 
seven  systemic  charge  decisions  under  this  program.  These  are  now 
being  conciliated.  If  these  efforts  fail,  these  charges  will  be  referred  • , 
for  litigation.  We  expect  to  consider  another  45  tq,50  such  decisions- 
during  fiscal  year  1982.____  _ 

Recogiiizihg  the  benefits  to' Government,  industry,  and  the  vic- 
tims of  discriminatibh  from  the  voluntary  resolution  of  titl^^VH 
disputes,  we  are  m^king  active  efforts  to  settle  these  cb^arges  even 
prior  to  decision.  Hbwever,^  even  for  a  substantial  irumber 

of  settlements,  w^  anticipate  that  approximately  15  systemic,  law- 
suits will  be  filed  next  year  by  bur  field  offices,  resources  permit- 
ting.  ^1  V 


I  CONCtUSlON  — r  

While  I  realize  th^t  these  hearing  center  on  the  subject  qf 
affirmative  action,  t  would  like  to  assure  you  that  the  EEOC  is 
alive  andjwell.   _         -  ^ 

There  has  been  some  concern  about  equal  employment,  opportu- 
nity, but  the  public  is  not  often  able  to  assess  the  positive  actions  of 
their  Qovernment'  in  this  vital  ar6a.  I  wish  to  report  to  ybii  that 


822 


the  Com  mission's  title  VII  backlog,  which  stood  at  almost  76,606 
charges  p  of  January  1979,  is  now  below  24,000  charges,  _  

During  the  first  three  quarters  of  fiscal  year  1981,^^  c^^^^ 
essing  figures  show  a  continued  climb  in:  the  area  of  production  and 
^  benefits  During  this  period,  the  Commission  took  in  for 
40  293  charges.  Our  field  offices  resolved  54,482  charges,  or  6b 
percent  more  than  we  took  in.  This  represents  a  brie-thi^^ 
in  production  over  comparable  figures  6f  last  year,  riscal  year  198U. 
In  the  title  VII  area,  the  Gommission  received  31^751  charges  and 
.  resolved  45,456,  or  almost  45  percent  more  than  we  took  m:      ^  _ 

More  important,  Commission  processes  continue  to  provide  sub- 
stantial relief.  Despite  the  extraordinary  number  of  new  charges, 
the  title  VII  rapid  charge  settlement  rate  is  Jhtolding  at  43  percent 
The  settlement  rate  for  age  disc riminatibh  charges  h^  risen  to  25 
percent,  and  equal  pay  settlements,  have  gone  up  toW  percent. 

During  the  first  9  months  of  1981,  in  many  of  which  I  served  m 
actihg  chairman,  approximately  $60  million  in  relief  was  obtained 
for  36,682  people:  These  figures  exceed  benefit  attained  for  alliiscal 

year  1980.    .    .  /   ,  ,  ,  ..... 

On  the  litigation  side,  we  recently  settled  an  employment  clis- . 
crimination  suit  against  the  Nation's  laj^est  Sears, 
Roebuck,  &  Ca  The  terms  of  the  agreement  were  directed  at  insur- 
ing that  Sears  would  implement  prbcedures  _to_  monitor  ite  o^^^^ 
hiring  practices  in  ways_  that  should  assure  coniphance  with  the 
law.  We  believed  then,  and  we  believe  now,  that  this  Agreement 
will  Enhance  minority  opportunities  at  Sears,  and  we  hope  to  ob- 
serve signs  that  will  justify  that  belief  in  the  near  future 

On  September  11,  1981,  EEOC  reached  an  agreement  with  Na-^ 
'biscd  In  the  agreemesit,  Nabisco  ^eed  to  establish^  a  settlenient 
fundJbr  the  benefit  of  a  nationwde  cl^spf  female  bal^y  employ- 
ees. This  settlement  fund,  upon  fmal^pprovai  by  the  U.S.  district 
court  in  Pittsburgh.  Pa.,  will  exceed  $5  inillion  *  ^  u 
'  In  addition  to  the  foreldiiig,  we  obtained  $4,990,000^  through 
litigation  for  alleged  victims  of  discrimination:  during  ttie  n 
months  of  fiscal  year  1981,  v^hich  was  a  substantial  increase  over 
the  $2  million-plus  received  over  a  comparable  period  of  time 
during  fiscal  year  1980.      .  ^   ^ -  x  r 

I  would,  like  to  thank  the  committee  for  inviting  me  to  testity,. 
My  statement  and  the  appendixes  are  respectfully  submitted  for 

iherecbrd.__  __  _      ^  -     ,        "  r  ii^  i 

[The  prepsfred  statement  of  Clay  Smith  and  appendixes  follow:] 
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Pkki'akki)  Statkmknt  ok  .J.  Clay  Smith.  Jr.,  Acting  Chairman.  Equal  Employment 

OpI'OKTUNiTY  CoMMISSioN  ^ 

i.    jNTTObUCitCW:''  .  '     '      .  . 

Good  tromlr^.    I  am  pleased  to  appear  before  the  SubccniTTLccee  on  EhTplc^roenC 
Opporcunicies  today  Co  point  out  some  bt  the  EBCC's  accarpllstinaics  diaihg  my 
tenure  as  Acting  aiairman,  to  discuss  wTCh  you  lome  of  the  activities  and  plans 
of  Che  GocmSsaton's  Office  of  Interagency  fioordlnation  and  (^f ice  of  Systemic 
'  Prpgrara.  Ind  Co  share  vdch  you  ny  thjughcs  on  che  InporCanc  Issue  of  affirnative  ^ 
accion  and  ecjual  snploymenc  bppbrtuhlcy  bh  which  you  sought  conri»iCs  in  your 
.leccer  of  iitvicaCion;    B^ore  b^imirg  ny  remarks,  hcwever,  I  feel  ic  ia 
appropriace  Co  note  chac  I  can  speak  only, for  che  presenc  and  wich  r^ard  to 
chq  accivicies  of  che  EEOC  Co  (dace.    Hearings  an  che  ncxriinacibns  of  GioIriTah- 
desi^ce'Willi-Kri  Bell  and  GOTeral  Cowi3el-de3%iace  Michael  Gonnally  were 
scheduled  before  che  Senace  ConiTTtccee  on  Labor  and  Hunan  Resources  only  che  day, 
before  ny  scheduled  cesciirony.    Ohce  che -permanenc  U^nian  arud  General  ODuhsel 
assune'  cheir  Foslclons.  .chey.  of  course,  will  speak  Co  che  fucv^e  policy  of  che 
Raagah  a^inlsSacion.  ;  ^        .  >  . 

1^  cescimony  will-  cover  che  ^following  siij  eccs:,  Class  discriminaciori  arid  class 
relief .  ^finracive  accidh  a^  a  renedy  ihCerpreced  by  che  judiciary,  afftrjnacive 
-     action  as  part  of  -joluncary  cdnpliance,  che  EEOC's  Office  of  ihceragency  tijordi- 
nacion,  and  EEpC's  Office  of  Syscenic  Prograra. 

Ihree^t  che  Cbtmilssion ' ^  staff-  are  sicclng  wich  me  this  irbrnir^.    They  are: 
'Issie  Jenkins,  Arcing- Execucive  Director,  Cbhscahce  DUpre.JctH^  General  Coirisel, 
-ai^d  ttebra  Millehsoh,  Seeing  M^ecCor,  Office  of 'S^cemic  Programs. 

I- have  accached  several  api>erKiices  cb  iry  stacemehc  today.    I  particularly 
Jijaht  Co  pbinc  your  accehcloh  co  one  of  than,  l^p^idix      ac  this  Clme,  since  ic^ 
cohcalHs  a  fuller  sCaceronC  of  "ny  xd-ews  on  equal  enploymenc  opportmity  anci  affir- 
mative action. 

_y   _    __.         .    __"{   ■__   

II,    The  Hlscory  of  IlEte  VTI  Supports  che  Concepcs  of  Remedial  and  "Vbluntary 
Affirmative -Action: 

The  House  Conitittee  on  Kaucacion  and  tabor,  in  its  Report"  accompanying  the 
r  1^72  anKndmencs  to  Title,  VII  of  the  Civil  Rights  "Ac:  t  of  1964,  took  note  that 
vhen  the  Gbrrititt^  had  cons Iderei' title  Vil  el^t  years  earliea:  "emptbymmt 
discrimination  tended  to  5e  viewed  as  a  series  of  isolated  and  distinguishable 
evencs,  due,  for  the  trost  part;  to  111  vri.ll  on  the  part  of  some  IdaitlKahle 
Individual  or  organization....  [Tjbday. . .  [e]xpert3  tamLLlar^i^ 
generally  describe  the  problem  In  terns  of  •sysCam*  and  'effects'  rather  than 
siirply  inC«tCional  vroi^s."   The  Committee's  Report  specifically  rioted  with  approval 
the  iMlt^  -States  Suprane  Cburt's  decision  in  Mggs  v.  tiake  Etav«r  tb.^:  401  U.S. 
424  (1971).    in  Griggs,  the  Court  held.  In  vbldlng  Che  use  of  unvatldaCed  general 
intelligence  tests  aid  KlgH  stihool  dlplanqis  as  selection  devices  by  the  IXike 
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■?o^r  a>>'cHac  pracCtccs ;  procedures,  or  Cesci,  '^rx^^  ih  tem^^ 
cannoc^used  ^ere  chey  opeS^e  to  treeze  che''scacus        ot  prior  discrHninaCory 
enploj^C  practices .  unWSey  are  jusCitied-  on  grounds  ot  business  necessity. 


CbnTTiLttee's  Report  not  only  rotlected  the  CatiTattee's  legislative  tlndings, 
ic  lUo  refclecced  EDDC's  and  o£:sev.eral  DisjE^t  Courts  and  Circuit  Courts  ot 
Appeal  experience:    It  Is  ihterestii^  to  no* in  this  r^ard  th^t.the  tirst  reported 
casi  arising  ^er  Ticle  VII.  Hall  v.  Werthan  Bag.'  251  F.  Sopp.  185  ^M.D; 
1966).  fotsid  that  "racial"  discrimination  is  by  detiriitioh  class  jdiscriminat;ion" 
since  the  existaice  ot  thi  dlscriittlnatory  policy  threatens  the  entire  class. 

/  „  ■        -  J.     .  .  ; 

Becliise  it  fomd  entrenched  patterns  and  practices  ot  aiiplbyment  discriitd:- 
nation.  Congress.  In  drattlng  Title  Vll  took  care  to  arrn  ^  courts  with  full  - 
^mie  powers  in  Action  706(g)  of  TlCle  VII.    This  section  permits  courts.  ^ 
find  that  ah  eiploy^  has  engaged  in  an  unlawful'  aiployment  practice,  to  aijoln 
Che  et^lo^.er  hron  engaging  In^such' inlawtvil  6T¥»loytrient  practice,  and 

■•'order  such  affirmative  action  as  may  be  appropriate 
vittch  may  include.  butNis  ncjt  limibad  to.  relhstatai^t 
or  hiring  ot  OTployees ,  Vlth  or  witJwut  back  pay  ... 
or  any  other  equitable  fel^iet  as  the  court  deans 
appropriate." 


Ill .    AttirTmttveHtetion  ;    Statutory  Rgnedy  as  Interpretated  by  the  ^Judiciary 


Ihe  wording  ot  Section  706(g) »  referr^  to  ^bdve.  caused  considerable  concern 
becaise  some  thought  it  might  be  cbhstruea  to^ require  the  use  of  quotas  or 
^cc  parity  in  detertiflning  ^  artptoyer's  compliance  with  Title  Vtl. 

sponsors  of  the  bUl  repeatedly  asaurid  th^  coU'eagues  Slat  Cftts  vas 
neith^  the  intait  nor^  ittict  ot  this  sectlba.    However,  as  Congress^  - 
recc^iz^  in  Wilting  the  1972  aner^ts  to  Title  VII.  nunericaJ.,  race- 
consci(XisI/  relief  ts  avaUable  under  Title  VII  to  remedy  enplbymmt 
discrimination.    AlSmlne  ot  thi  F^eral  Courts  of  ?^ts  that  have 
considered  the  l^^fty  ot  this  teCSdjof  relief  have  found  it  lawful  v*ien  ^ 
nicessary  to  ran^y  discrimination,  and  the  Ufciited  Scatei  a^eme  Gaurt  has 
declined  to  review  these,  rulir^.  , 


y    There  is  no  bafTs  on  Oitch  to  distir^uish-betweeo^the.  pro^^^ 

this  rigard.    Sex-conscious,  national  origin  conscious,  eto.  reUet  is  equally 

valid" 
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Thus.  Che  cocrca  havti'  rec^tzed  that , aft irmacive  accion  goals  aria  CiSiie- 
tablM  nay.  in         respects,  ^ulcibly  behetic  nwifeers  o^^  ^oups  . 

Ok)  were  not  speclficaUylviccEiazed ,by  m  enployer^s  unl^awtul  aces;  Jusc 
as  they  iiay,  in  c^tain  circuiacances ,  ijiterfere  with  the  expeccacioris  of 
tncuTt)enc  workers  who  did  r»c  sp^iiically  beieiic  tran  Che  aiptoyer  ^s 
iniav^  aces.    Thi  ctecisiw  factbr  in  TOt^Idertr^  the  appropriateness  ot 
'  af  tirn^cive  accion  mder  TliCte  TO  has  been  the  recognicion  by  the  courts 
of  Che  overridlr^  public  policy  OT*iciaced  by  Cbngress  in^^^irig  Che 
d^/il  M^cs  Act  of  1964.    Thic  policy  —  that  Sie  p^vast^jffe^cs  ot^ 
so<;iecali  paccem  of  discrlinihaclon  m  ^loy^z  nusc  be  elindnacai  t>efore 
opport^iicid  cat  truly  be  equal  -  has  be^  jixJicially  decermlned  to  butwel|h 
Che  expectations  of  Incmto^t  non^^nlnority  mdles  once  irilai^ul  discrimination 
has  been  shown. 

affimacive  action  is  not  Che  delusive  rili^  *ich  EEXT  se^^aCCaipcli^ 
to  ranedy  discrimlnacion.    In  nimy  ihstmcM  the  focus  of  Che  COTidssion's 
ran^iiil  efforc  is  upon  the  Mividual  vicclm  ot  specific  unlawful  discrlni- 
nacbry  acts.    Back  pay.  seniori^  adjustin^ts  and  ritro^ctive  prtmbtioris^ " 
are  also  valuable  torne  of  relief.  ^  tnist  be  given  ^P^^^^e  ^ 
the  Title  VII  rin^ial  schere.  .  tSwcvo-^Che  hiscory  of  enforcetnenc  has 
d^nscraced  fiiat  Che  effects  of  di^rlmination  cannot  alw^s  be  tally  . 
elisanaced  by  these  r^ies  j  and  thac,  Is  I  praccical  natC^,  rwc  all. 
vicclnB  of  an  erployer^i  discrlmihatoty  Jets  cat  be  Individually  ldencifi«l. 
Th^  SipiTOTC  Cburc  recogc^z^in  che  General  Telephone  case  Chit,  EEX)C  is 
charged  in  tcs  pattern  and  practice  litigation  vd.Ch  a  resp^MlBtllCy  Oiich 
goes  beyorid  seekli^  relief  tor  sp^iiic  l^i^^«Iu?_c^^3  V 
The  Cbmnliiixan  nusc  serve,  ,m  welt^  Che  pviblic  Inceresc  In  che  ccmplece 
eliinihacioh  of  dtscrlnrinacory  enrploymenc  praccices. 

The  decision^  livr  is  cle^;  atf  IrmaCtve  acci£in  is  a  legal  and  appropriace 
ranedy  tor  violaictons  ot'^tle  Vtl. 
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Ic  is  &forCanC  .co  note  that  the  taccual  clrconscanccs  —  chat  is  the  oohcim^ 
•     dtscrtminacion  and,  pervasive  enplcymtaiC  disadvari cages  suff^ed  n^^^cies 
and  wnien  -  vAiich  underlie  exiscing  piStic  policy  and  EEX)  law  has  noc  be^ 
■       markedly  charged  chac  'Kcte  VII  and  its  affirmative  relief  ^e  r»  longer 
critical  CO  ensuring  equal  opportunities^   .  * 

iV.    Affirmative  Action  as  Pm  of  Voluntary  Compliance 

Voluntary  coriliance  by  an  at^jloyer  with  the  <lictates  of  Title  VII  ii; 

central  to  the  efficacy  of  the  statute^  JOKe  Supreme  Court,  in  Alexander   L_ 

V.  Gardher-Dgiv^>  ei^Jhaslzed  the  Inportance  to  Title  VII  of  voluntary 
resoluctons  of  disputes.        order  to  render  nieaningtul  EEXX's  efforts  t^ 
obtain  such  yolmtary  conpllanc'e.  tfe^^^^f^  o 
have  av^lable  to  chOT  alt  the  means  of  eliminating  dlscrlndnation  viiich 
could  be   judicially  Int'oked.    Thus,  the  courti  havi  held  _that,  once  m 
enployer  determines  that  a  pa^-Hcular  race-cdrircioOs^ 
to  ranedy  apparent  aiplbymeht  discrisanacion  in  his  vorkplace  or  the 
'present  effects  of  past  discrimination,  he  is  free  to  adopt  volunt^ily  a 
reasonable  affirmative  action  progran. 

Thi  Supreme  Court,  in  ttiiEed  Steelworkers  v.  Vteto-.  rec^inized  the  Impor- 
tance of  esptoyer  input  in  raying  Titli  Vlt  violations.    The  O^t       J _ 
pointed  out:  .  "Title  VII  could  not  have  bem  amcted  into^law  without 
.  substantial  iuppbrt  frcin  legislators  in  boch  Houses  vho  traditionally 
resisted  F^^al  r^ulation  of  private  business.    Those  legislators  dOTar^ed 
as  a: price  tor  theii  support  that  management  prerogatives  ^  mlon  freedons-.. 
be  left  undisturb«3  to  the  greatest  ectOTt  possible." 
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In  Che  ixercise  ot  these  prerogatives^  etptdyers  prefer  voluntary  raredial; 
action  to  litigate  oiJorcement  of  Title  VII.    Ps  a  <:(3ipany  ^witn^s  testitied 
diffing  the  Weber  ttial:    "[w]e  realized  that  if  we  did  not  cJb  saSea^  on 
oiff  own,  thai  the  Governnent  was  going  to JJo_it  to J^. . .  [and]  ^tever 
their  renedy  iS|  ...  It's  one  heck  of  a  lot  worse  than  scmethlng  can 
\Sork  out  owselves." 


The  concept  chat  a  reniedy  under  Title  Vllneed  not  always  be  limited  to 

the  idehtifi^le  vtctlins  Of  proven  discriirdnatipn  is  particularly  applicable 

■in  the  context  of  voimrary  ccnpliance-.    Tb  force  an  employer  to^rCC  

unlawful  conduct  as  a  precondition  to  ran^jjould  elMnate  a  significant 
incentive  for  vbluhcary  cpnpliaice  arti  settlement  without  litigation.  Sich 
ffli  aMssion  Ttiighc  well  be  prejudicial  to  the  arployer  in  siibsequeit 
proceedii^s  brou^t  by  persons  outside  the  scope  of  s^ttletenc^  and  nd^t 

"siiject  the  anployer  to  liability  beyond  that  vhich  he  wuld  have  inoin-ed 
in  litigation-  '        _  ^ 

Another  major  rea^jn  why  enplbyers  seSc  to  r^lve  TtCle  VII  disputes  volm- 
tarlly  is  the  ©cp«ise,  boCh  in  actual  cost  and  in  disruption  to  the  wricforce, 
bf  IttigaCion.    The  ironetary  incentive  for  yoluntiry  settlement  wvCLd  be 
materially  lessa\«i  w^e  individual  ideritificata  of.vicCiins  required.  The 
me<^anisTT3  for  idehtifyii«  che  isStvtdual  viccJjns  of  discrirtdnation  are 

ciirfcersone  ac  bcsC.    In  Che  absence  of  che  extensive  and  costly  discovery  ^ 

er^aged  in  at  Sial,  any  six:h  determination  would  be  to  ^^^5^^  ^P®*^^^^'^* 
fiven  if  sdm  n^ch^i^  existed  for  Ideitify^  victiins  in  the  course  of . 
voluntary  cotplimce  efforts,  the  cost  and  delay  of  chat  process  wuld  be 
*  prohibitive.    For  exaripie,  in  the  nationwide  steel  consent 
Chited  Scates^  v.    ^j^gh^v-Ludliin  Mustries.  gic. ,  ic  «as  conservatively 
estimated  chac  individual  decefndnacions  by  a  special  mascer  for  Che  60,000 
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daiiriits,  ^ch  ea^  person's  case  taking  one  hour  to  resolve,  «ouia  cotimxne 
28  yeis  of  trial  time.    In  U.s;  and  WC  v.  Tpe  Way  ^fe^r  Ftei^^t.  Inc.  ,  , 
25  FEp\l82  (W.D.  Okla, ,  1980)  a  c^e  in  Oii^  specific  victlnis  were  identified 
and  thSir  cliims  individual^ad judicated ,  the  trial  onjhe  pattern  and 
practice  of  liability  was  completed  and  an  opiiiioh  radered  e^te«i  nrntiis 
after  suit  ^s  fUed."  Ihe  hearings  on  .die  ^proprlate  individual  remedies 
consuned  the  next  four  years.  ^ 

i  ;  / 

-nie'ecpense-'and  workforce  disruption  of  prbceedii^s  soai  as  tlwse  In^^ 
could,  if  required  as  a  precondition  to  voluntary  resolution,  could  render 
that  typi  of  res61ut:ic«n  mf eas^le.    /n  enployer  v*>o  tiri^t  btheri^se  seek 
to  a^^bid  the  costs-  of  litigation  through  voluntary  c<^I^ce  with  Title  VII. 
mi^t  find  Chat  sv-h  conpli^ce  entails  ftie  sM  ecpendicures  and  disruption 
v^thout  Che  pot^tial  for  ^culpacion  vMch  he  ndght  obtain  though  litigation 

i^ainst  this  backdrop,  let  me  e^liin  EEXSC's  Sffixn^tlve  Actlm  ailx«.eliiie3 .  ■ 
.  The  Oiidelines  have  thr^  sigriifi^C  features.    Hxst.  the  Oiidelines  - 

eicour^e  vblmtary  acCten.    Thus,  the  Guideline^  provide  a  dimti^  ^  

Oiich  arployers  can  undertake  voimtary  ^firmative  action,  i^.  enployinent 
decisions  ^pro^^iatito  ^le  past  vicCte  of:  discriTdBation--  prUnarUy.' 
miiv^riti^  ind  -  to  overcone  the  effects  of  past  orjiresent  ertipRyment 

policies  Oiidi  operate  as  barriecs  co  equal  opportiriity.  tsjrery 
important, because  Cbngress'  iiit^t  in  Htl^Vn.^  I  noted  earlier,  was 
for  arployers^  to  improve  volixitsrily  che  enplc^rment  opporDxiitdesJor,  past 
or  present  victiitB  of  ^discrimination.    Second,  the  Oiidellhes  clearly 
iecm^^  that  discrimination  against  all  IhdivJBuals  b^e  of  race, 
color,  s^,  religion,  or  national  orlgin-^ts  ill^al  under  Title  VIl.--,'Ihe 
Ciiidelines  make  clear  that  diarges  of  discrlndnacion  filed  non-nSK>rity 

male,  ;^1  be  processed  by  che  Connisiion.   Third,  Qie  Gutdelines  ^e  

EEOC's  ^y  of  inscructiii  inplo^rs  as  to  how-to  harmonize  a  seaningiy  con- 
flicting th^s  ^-  affirmtlve  action  and  the  duty,not  to  discrlndnate.  If 
^loyers  aSl^e  co  che."thr^  R.'s"  of  the  Guidelines,  they  can  Institute 
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aftlrnBCtve  action  and  be  iirrtunized  hroni  liabilicy  for  dlBCrlmlnacldni 
The  "three  R*s"  set  out  in  the  Guidelines  are: 


1.  ^Reasonable  selt-analysis ; 

2.  feasonabie  basis  for  coocllsdipg  a 
particular  actioh  is  ^pt-Qpilate;  and 

3.  Reasonable  actioh. 

The  tirst  "R"  of"  the.Af ftnnative  Action  GuidetiSea  conCemptates  that  erployers 
will  conduct  a  reasonable  setf-Sialysis.    A  reasonable  self -analysis  is  one 
in  midti  an'  arployer  determines  Aether  any  of  his  enplcynttnt  practices  . 
•*eccl\^e,  disadvantags  ..-  or  result  in  adverse  liipact  or  ^J^P^^^^^®^^' 
ment  of , previously  excluled  or  restricted  groups  or  leavs  uacorrected  the 
effect  of  prior  dtscrimlnatiorij  and  if  so,  to  attempt  to  determine  v*iy."  ^ 
A  reasonable  selt-OTvalys  is  is  niidi  like  a  bluepirint.    Both  contain  iitpbr- 
tant  specifications  and  the  user  knows  ffie  iSidertying  reason  for  each         '  . 
■figure.-  A  setf-matysis  steutd  cover  all.  employment  practices  and  their 
effect  on  protected  groups. 

The  SQcand  "R"  is  that  there  be  a:.reason^le  basis  for  the  €^roloyer's 
aifirttattvi  acCion.    The  Guidelines  cpntenplate  that  eniployej's  evaluate 
their  workforce  or  eiplc^mient  decisione  to  detarrdne  iiiecher  they  have  a. 
situation  which  could  be  in  violatioh  of  Title  VII.    ^fo  employer  has  to  \j 
."state  publicly  or  privaCety  to  the  EEOC  that  he  has  violated  Title  VII.  ' 

Reasonable  action  is  the  third  "K'  contesnplated  by  the  An 
■affirmative  actioh  plan  must  be  reasoh&te  ^.relationship  to  the  problem 
disclosed  by  Che  self -analysis.    Ih  cpnsideri^  the  reasonableness  of  a 
particular  aftlnnative  action  plan,  the  EiSOC  vdil  geherally  apply^the_  , 
following  standards:    the  plan: should  be  CaItora3  to.  remedy  the  .problem 
identified  In  the"  s^lf -analysis;  the. plan  should  be  designee!  to  ensure  thaf 
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etployn^c  0P«raci  fairly  in  the  fuu^e  OiUe  avoidHTg  urmecesflary 

^es^ccions  on  opportmicies  Jbr  die  vcrkforce  as  a  viiole;  Che  plan,  it 
ic  has  race  or  ^^^cious  provisions,  can  be  maintained  only  as  long  as 
ic  is  necessary  to  renedy  the  probien,;  and.  it  the  plan  Includes  goals  and 
ciinecables,  they  raise  be  reasonably  related  to  considerations  such  as  the 
ettects  ot  pasc-discrinination.  the  need  tor  prcmpt  ^iMriation  ofc^verse 
^iiipact  or  disparate  treatinent.  the  availability 'ot  qualified  appUcants, 
and  thenu*ero^  aiploymintoppbrtmtties^ 

ic  shbt^d  be  aiphastzed  that  only  aftirmative  action  pW  aaapt^_in  "good 
iaim   in^cofttorndty  with,  and  in  reliance  iipbn"  the  CSuidelines  can  receive, 
Uie  tull  protection  ot  Che  Oaidolines;  Including  the  iirrmity  defense  provide 
by  Sictioo  n3(b)(I)  ot  Title  VII.2/   ;  . 

The  Goidell^es  also  state  th^t  che.EEDC  will  give  ccndty  to  atttttnative 

action  pUns  developed  pi^suOTt  to  Executive  Order  11246.    Ihis  Is  "   

iirportaht  ^aase:many  einpl^rs  are  goyermient  conttactbra  ar6. 
,  ^jec-t  to' Executive  Order  11246,  as         as  Title  TO.    In  enforcing  .the 
■  Bcecutive  Order,  bh^  Ottice  bt  B^eral  Contract  Compliance  Programs  may 
hav^  already  r^^  m  ^loyer  to  develop  an  affitmativ^  accion  pl^. 
The  Guidelines  state  that  an  eiployer  ^  has  had  a^plan  approved  in  order 
CO  come  into  corpUance  ^th  the  Bceciitive  Order,  may  rely  on  chat  plan  to  , 


h   Ibi^Section  reads^as  foUo^:    "(b)  m  m  ^^^^^^^^^^f^t 

^:^Sd^  ^liance  on  any  «:ittffi  ffiEerpf  etation  or  opinion  ot  che 
ConnrLssion,.-." 
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denonactace  cortiptlance  wlch  EEXC's  Guidelines.    Hence,  che  goverrmenc ' s 
approach. in  this  area  Is  coordinaced  and  avoids  potential  conflicts  between 
the  two  primary  Federal  agoicies  enforcing  emplo^^ment  antiniiscrlniination 
taws »  '■  ^ 

X  ^have  attached  a  copy  o£  the  Guidelines  to  nr/  presentation  this  nomlng 
ani' ask  that  they  be  imde  par t^  of  the  record  at  this  pbiht.    Ihey  are 
Appendix  B.  ^  *  / 


Vti.    BBdC's  Office  of  thteraaei^  Cbordination; 


 ^  ;  

The  Corxnlssion  received -'interagency  coordinatiori  responsibility  in  Reorgani- 
"  zation  Plan  Ito.  1  of  1978  and  in  Bcecutive  Ordeil  12067.^  The  Affirmative 
*Pctibh  Guidelihes,  ^ich  I  have  just  discussed,  ^^e  fornhg  the  first  actions 
coordinated  by  EBX  pursuant  to  this  responslbilit^V>..  The  Connrt^s ion's 
office  responsible  for  coordinating  the  Guidelines  anas^l  other  external 
Federal  EEO  issuances  is  EBOC's  Office  of  ;ihteragency  Cbo^dinatiCTi.  The 
Otti.ce  of  pIteragOTcy  C56rdina£i6n  has  be^  ecCr«nely  active  sliice  ifs 
beginning.    There  has  been  no  change  in  this  office's  role  in  the  new  admin- 
istration.   For  the  r«:ord,  I  have  attached  the  exchanges  of  ccoriresiwidence 
between  CMB  sid  itiyself  that  makes  this  clear.    lh£^  appe^  as  il^per^lx  0. 
This  office's  second  annual  report,  covering  fiscal/years  1979-1980,_is 
presently  being  printed  at  the  Gbverrment  Printdng/of  fice.    I  ;gould*Be 
happy  to  provide  copies  of  it  arid  the  .of  flee *'s  first  annual .  report  to  all 
Che  interested  malfcers  of  the  stjfecafriffttee.  / 

n         -  '  '  .   ■         '  / 

Che  of  the  matters  presently  being  coordinated  by  this  office  Is  the  Office 
of  Federal  Cbn&ace  C&TTpIim\ce  Progran's  Ifetice  of  Propose  Rile  ^@d:r^  on 
Affirmative  Action  Kegtilations  for"  Goverrment  Contractors  Uhder  Ebcecutive  . 
Order  11246.  ^  /  '  - 

'  The  CommLssion  applauds  OFCCP's  efforts  to  reduce  burdens  on  smaller 
employers;  to  diminish  the  paperwor^c  requirenents  of  the  contract  corrpliance 
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3/  A  copy  of  Executive  Order  12067  is  attadted  as  ^pendlx  C. 
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;  SSact=a:pUancemuir».nts£5a..(>^elinesissv«dbyd«C^.s^^ 
vnder  Title  Vli. 

The  5rop6sad  regulations  raise  se^rS  Iss«s  O^l  «iate  to  chi_  cohce™ 
:  SrSS  by  th^««.^  -iay.    Cne  of  tt»se  Issues 

L  E^^S  Oeder  11246.    ^ther  issue  l^  O^^'s  proposal- to  aut^iz^ 
Bcterded  Duration  Af  fUnative  fetion  Plans  without  vimt  «  believe  are  / 
proper  aateguards- 

-  Of  I  =anr>ot  pr^ict  for  you  ^  nomlx^  further^nego^^ 

required  by  Executive  Order  12067  vdll  affect  these  iss^s.    I  al^  cannot 
pTedictforyouQaswrnir^lx^wd^Oi^nlsslonvailacton*^^^  ^ 

prbposea  regulations. 
^11.    mx:^^-Oti^e  ot  Syst^c  Programs:  ■ 

I^t      cum'  now  to  the  bo^slcn's  «fice  of  ^teic  f^^;^^^  " 
office  has  n«de  significant  p^<«ress  during  the  latter  half  of  fiscal 
:         year  1981.    This  pag.ess.       beli^.  v^l  cor.Efi*  duri.>g-fiscal.-year  


1982. 


The  criteria  used  by  the  Office  for  taxgetli*  res(»taents  «re  adopt^  ; 
by  the  C*M.s-lo„  on  July  ^0.  1978.   Ihe;  cxlt^.  vhich  ^^J^^^ 
^  the  Cbnrdssion's  Compliance  mm^.  serve  not  ooly  to  ^e  sysCe^c 
targeting-  but  alsb  to  n«ke  respondents  aware  of  the  progran  s  standar.Js^ 
and  focus;    I  have  set  out  the  criteria  belo«: 


1. 


Btaployirs  or  other  persons  _^ece-  to  Title  VII  ;*o 
cdnarSie  In  effect  policies  ind  pracf ffies  vhlch 
result  111  low  utiU^atibn  of  available  ramorlties  _ 
and  womin  despite  the  clear  obligation  in  Title  VII 
CO  fairly  recruit,  hire  and  pratote  such  persons; 
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Etrpioycra  or.  ochar  peraotia  sijbjecc  cd  title  Vll^Oio   —  - 
erploy  a  subsQciQatly  goialler  pcopordoa  of  ninor- 
tdes  and/or  women  than  other  enployers  In  the  same 
labor  market  who  en^loy  persons  wich  tiie  sai«  gerusral 
level  of  sJcllls; 

Hiplpyers  or  other  perspna  s\i3jecc|to  Ticle  VXi  who 
OTplo>  substantial  nunbers  bt  ntlhbrlbies  arid/dr  vjotttti  .• 
In  low-pffyir^  job  caE^drl^; 

Eb^id^ers  or  other  persons  siiaject  to  Tlcle  VII  who 
maihcaih  specific  recruimenC,  hirli^,  job  asalgttnenti 
pronetton,  discharge,  and  other  policies  snilpractices 
reladi^  to  the  terms  and  conditions  of  flJiploynient  that 
have  ah  adverse  Inpact  ai  ntlndrities  4ffxi  womai,  aid  are 
hot  jastlfiea  by  busliiess  necessity.   Such  policies  and 
practices  nay  Inclxjde,  but  are  not  llmltei  to j  those 
prohibLtai  In  tte  (^mission^'s  Guidelines  oh  Mscriiianaeijoh 
Becaiiae  dt  Sec.  2§  C.F.R  1604;  Catdellxies  on  lisarlmiria;-- 
don  Because  of  Religion,  29  C.F.R.  1605;  Guidelines  on 
W^crlinlnation  Because  of  Natiohal  Origin,  20  C.F.R.  1605 
the  Ohifbrin  Guidelines  on  Hnployee  Selection  Procedures. 
29  C^F.R.  1607;  a«i  other  guidellxies  as  may  be  adopt.iJ 
from  time  oo  time; 

aiptpyers  or  ochcra  silaject  to  Title  VII  whose  employ- 
meit  practices  have  had  the  effect  of  restricting  or 
excUxJtns  available  minorities       wcmeh  firom  sigjcilfi- 
caht^  etpldyiteit  opporCuiicies .  arid  who  aare  likely  to  be 
used  as  inodels  ior  other  employers  because  of  such  factors 
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as  Che  nuiber  ot  Chelr  ^loyecs  ,  jiiir  Ctpacc  on  Che. 
'local  econony ,  or  chelr  aarveclCIve  position  in  Xhe  ^    ^  ^ 

ixiJustr/;  ard  ^ 

6.    Brployers  (a)  ^  because  6i  ^^oyw^t  or 

sl^niticanc  tiirnover  r^es,_,even  it  che  arvloyer's 

'     workforce  is  scable  or  in  retxmdinei?c,  ^e  llkety  Co 
have  subscmiclal  nurbers^ofc  «sT?)ldyri«ie  opportmitles , 
and  (b)  >Jhosi  priccices  niay  roc  prov^ 
niiix>ricies  anS  wSra  wich  fair  access  50  chese 
opporcontcies.  ; 

These  standariis  are  necessarily  broad,  enca^assii^  nr.re  Sployers  Ctei  EEXT 
can  review,  giv«v  les  Present  le/el  o£  res<xirces.    &cdra&gty.  sj^ta^c 
taraeECS  has  beS  farther  narr<^  thcd.^  ESorBat  guidance  Co  our  Held 
otti-ces  in  a  iield  mffloraiaiS,    ■Ihfe  criteria  set  out  in  this  ™morand™  are 
addltiaial  CO  cbose.see  out  in  EEOC's  Grpliavie  Manual.    These  crtterla 
State  thaC: 

1.  Ehployers  with  wrkforces  ot  be^ai  500  and  2.500  ac  the 
It      aargea  facUity  wUl  be  che  priinary  tdcrus  or  revrf:ew; 

2.  Generally,  i  charge  wilt  ^tvolve  eidi^  a  (jn^tacilicy 

anplbyer  ,or  one  facility  of  a  nwlti-t^ility  arptoyer .  ^  , 

Hswever,  O^^e  similar  personnel  syateiB^^iDn 

extracts  or  amiartty  of  Jobs  makes ^S' broader  .    ._ . 

inv^sti^tion  efflcleic  iid  man^eable,  a  nulti-faciU^  . 

charge  may  be  considered;  .         '  . 

«  •  ,»  -         •  - 

s  .  _  .  '   _  .  •.  

3.  EEC>1  Reports  ibr  several  years  vdli  be  reviewed  to 
detenMiie  whether  ttoe  has  bein  a  siffittic^c  decHiie  .in 

the  et^loyers'  overall  «brlcforce         therefore,  insubstantial. 
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hiring  accivlcy  durli^g  the- period  ijriiediacely  preceding 
the  cai^ecing; 

4.    Cbnsideration^ll  be  given  to  recent  iniprovements  in  an 
;  •  anployers  EEO  profile  despite  cbhtinuihg  mderrepresencatibh; 

'       5.    Priority  will  be  given  to  tlxjse  targeted 'OTp foyers  ^  ^. 

wix)  show  poor  EEX)  perfornahce  on  ntire  thm  one  basis .      .  * 

The  litplanentation  of  the  criteria  has,  in  our  view,  led  Co  a  more  efficient 
use  of  the  Ctorrndssibn's  systemic  resources  sihte  these  factors  are  designed 
to  b>aSs  oh  the  worst  discriiiahaeors  first.    Tney  have  led  to  the  issuance 
of  130  systendc  charges  against 'anployers  to  date.   Our  projections  shew,  , 
that  th^  will  lead  to,  an  additibnaT  forty-five  systenic  cliarges  during 
Fiscal  year  1981.  .        ^     '    r     '  ' 

ciiriiig  the  last  quarter  of  fiscal  year  1981.  new  conputdrlzed  tibdels  for 
targeting  systanic  respondents  were  co(T5)leCed  and  distributed  to  the  field. 
These  .Todels  wUl  irake  tt  easier  for  EEOC's  field  offices  to  lnplenent  the 
Cbninission'sr  systentLc  targeting  program.    Vhile  the  models  presently  focus  , 
only  on  enployei^s,  they  will  be  expanded  soon  to  include  uhijohs  and  appren- 
ticeship programs.'  Ihe  targeting  models  pernit  compaStsons  of  et^toyers 
wte  utilize  sMtar  job  skttls  in  various  industries,  as  well  as  conparisons  ' 
of  the  employment  practices  within  a  giveri^nduspryr^  Einployers  are  reviewed 
with  respect  to  their  overall  enploymeht  pr6£ile,\as  well  as  Ijy  job  fflKt  by 
specific  protected  class.    Some  of  Che  oCh^  factors  taken  into  consideration 
are  location  within  an  SMSA,'size  of  the  wnployer  w^rttforce,'  grcwth  trends, 
and  cocTiTuting  patterns,    l&ing  a  computer  model  and  other  targeting  tools* 
the  Office  of  Systenic  PrbgraTs'  geheratea  23  heW:06iTfia;3sioher  charges  during 
the  third  and  fourth  quarters  of  fiscal  year  1981'. 
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charges  in  the  sysC«Tt  are  progressing  on  schedule.    iXxrlng  the  fourth  quarter 
of  fiscal  year  1981,  the  Gonmission  issued  its  ftrsCjeven  systemic  charge 
^^ions  under  this  proffr^.    These^ejio«  being  conciliated.  •  If  these 
efforts  i-ail.  these  barges  wUl  be  referred  for  litigation.        expect  to 
consider  ^lo^^er  forty-five  to  fifty  such  decisions  ^^^i^cal  year  . 
1982.    Rec^izing  thi  b^^its  to  gdvertinent,  industry  and  the  v^ctiire  of 
^  discrimljiation  in  ^;olmtary  resolution  of  Title  VII  disputes,  v^e  are     -  . 
ri^fclng  active  efforts  co  settle  these  charges  ^n  prior  ^decision.  ^ 
However,  even  alloCrfx«  for  a  substantial  nurte.  of  settlements,  v«  anticipate 
that  approximately  15  systanic  la^uiS  vriil  be  filed  next  year  by  our 
field  offices,  resoiffces  permitting.    •  ' 

X.    (inclusion  —  A  rbsitive  fete 

Mr.  Oiairrnah  ar43  Mabers  of  the  Comnitt^,  I-  realize  that  ^lese  hearings 
colter  on  the  subject  of  afflxmtivi  action.    l£wever,^I  «ovld  lite  to  assure 
you  that  the  EEOC  is  aliye  aril  well^    Theife  has  been  scene  concern  about  equal 
erploi^t  opRortunity^but  the  public  is  not  oft«a  able  to  assess  the  positive  . 
actions  of  the£^  ferment  In  this  vital  ^ea.    I  wish  Eo  report  to  you  that, 
the  Gonmission' s  Title  VIl  backlog,  O^ai  stood  at  atost  70,000  charges  as  of  , 
Jaruaiy  1979.  is  now  below  24,000  charges- 

•  * 

Surlng  the  first  three  quarters  of  Fiscal Jear  1981  charge  processlx«  figures 
show  a  contiitu^  clii*  in  the  area  of  produbtion  and  benef its._IXn:iiig  this  peri^ 
the  Cbninission  took  ixi  tot  processli^  40.293  charges.    Oir  field  off  ices  resolved 
54  482  charges  or  357.  n^re  chafes  than  ^  haveltak«i  In.  Jttiis  represents  a- 
one-thifed  Increase  in  production  ever  wtiipar^le  ^es  for  Fiscal  Year  1980. 
In  the  Titie  Vll  area^the  CbntiUsion  has  received  31,751  charges  ^  resolved^  ■ 
45,455  or  aljtfeGt  457.  more  than      have  takeii  in. 
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,ii3re  iirpbrcfmt,  Cbrmisslbn  prbcSasea  conclitue  Co  provide  aubstanticd  relief. 
Despite  the  ettraordlnaffy  nartoer  ot  resolutions,  the  Title  VII  rapid  charge 
settlement  race  is  holding  at  437..    The  settlesnent  rate  tor  Age  disc^iraliiatlori 
charges  has  risen  to  25%,  and  Equal  Pay  s'ettlenehts  Have  gone  \jp  Co  27%.  ^ 

Through  nine  nonths  of  1981,  approxlmacely  $60  miliibn  in  reliei  has  been 
obtained  tor  36,682  people.    These  tlgures  exceed  benetlt  attaint  for  atTot 
.Fiscal"  Yiir  1980. 

;^_-^;^e  litigation  side  we  recaitly  settled  tour  EEC^enployr^t  discriiriiha- 
tion  suits  against  the  nation's  largest  retail  ejployer.  Sears,  Roebuck  and  Co. 
The  ceriT^  bt  ch^  agte«nenc  vjere.  directed  at  Insurli^  that  Sears  vould  -Implenent 
procedures  to  nrmicor  its  ow  hiring  practices  in  ^^ys  that  should  assure 
coTpliance  with  the  law.    Vfe  believe  then  arid  iw  that  the  .. 
enhance  ntLhoricy  oppdirtmities  at  Sears,  and       hope  to  observe  signs  that  will 
jus^ity  chat  belief  in  the  near  Jcuture.  . 

Ch  Sepceiber  11,  1981  EECT  reach^  ^  agreeiienC  wtch  Nabisco,  Incorporated 
wfc  agreed  Co  establish  a  secclOTenc  tund'  for  che  benetlt  ot  a  nationwide 
class  ot  tanale  bakery  employees.    The  settlarient,  upon  final  approval  by  the 
U.S...District^Cburt  in  Pittsburgh,  Perihsyliiiihia,  will  ©cceed  $5  ndtllon. 


In  addition  co  the  foregoing  we  obtainexi  $4,997,705  chrou^  litigation 
tor  alleged  vtctistG  of  discrimination  t^^i^-Che-tirstL^six  nmtJts  o^ 
1981  which  was  a  substantial  increase  over  Che  $2,064,250'received  over  a  conv-^ 
p^abte  period  during  Fiscal  Year  1980. 

Thank  you  tor  inviting  me  cb  testify  before  this  Comtictee. 
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APPENDIX  A 


C  s  Fuller  S-t2te»ent  6t  Acting  CKalnaln  Smith'  s  Views  on  E^Oal^  EMploW" 
And  Affirmative  Action  )  ^  - 

t.  Defining  Affirmative  Act l9n 

'  •  AHlr»atlv.  action  U  a  terii  w«lch  has  been  the  subject  of  iSch  public 
a.bate  and  confusion  In  recent  y^.s,  U  Ic  encompasses  ,a  v,iae-  v«lecy  of 
activities.  so.e  of  which  have  ^tensive  public  support,  aha  some  others  which- 
a  few  have  Intensely  crltlcl^.d.  Affirmative  action  can  be"  defined  as  actions 
appropriate  to  bverc5i.  .he  effects  of  past  or  Present  p.IlcUs  or  ocher 
barriers  toequil  eSptoymenC  opportunity-  Simply  i«e^d.  an .  affirmative 
action  plan.  Is  SO  more  Chan  a  syste^tic  orgahl^tlonal  effort  to  reach 
certain   ma:.ie..nt    objectives    based    on    sound    5.i.«Izat lonal    analysis  and 

problem  Identification;   It   Is  a  plan  deslined  to  comprehensively  correct  the 

discriminatory  process  through;  antl-diacrlfilhatbt^  measures  that  may  be  ra-. 

sex,  ana  national  origin  conscious. 

some     example.     of     approprlat.  to  aftlrmatlvely^Iiai-te 

emplayment  barriers,  which  In  design  ana^exicut  Ion  may  tiv  ""-'  " 

ethnic  "consclousf ,  Include: 

A  recrultmint   program  ^eslgned.t^.actrac^  qi^Ufl^a  me^ 
of"^|^.P^y=e^-/„-^^----°ro^r°a^U^ 

ic!uten^  - 
ir™^e- Of  ^t^f  af^lCtef  ."-^  ar^-allf  lid  , 
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to  perform  che  j<5b  are  included  wlchln  the  pool  of  persons 
trom  which  the  selecting^  of flclal  maices  the  selection;  and  a 
systematic  effort  to  provide  career  advancement  training, 
both  classroom  and  on-the-job,  to  etaployees  locfced  Into  dead 
end  Jobs*  2j 

In  short ,  affirmative  action  Is  a  concept  Chat  seeks ^  Co  achieve  two 
bbjectlyes:  (I)  the  elimination  of  barriers  that  have  kept  minorities  and 
women  out  of  Che  economic  mainstream,  and  (2)  the  Initiation  of  positive 
measures  chat  ensure  -a  true  equal  opportunity  for  those  previously  excluded. 
An  affirmative  acclon  plan  Is  the  vehicle  to  accomplish  these  two  objectives. 
An  affirmative  action  plan  may  be  Implemented  after  judicial,  legislative  or 
administrative  findings  of  constitutional  or  statutorir^  violations. 
Alternatively,  In  appropriate  circumstances,  an  affirmative  action  plan  may  be 
adopted  voluntarily  even  though  there  has  been  no  governmantal  finding  of 
discrimination. 

The  Supreme  Court  has  held  that  fblldwlrig  a  determination  of  liability 
under  title  Vil  of  the  Civil  Rights  Act  of.  1964,  the  courts  Have  Che  poWer  Co 
order  relief  which  will  "make  persons^ whole  for  Injuries  suffered  on  account 
of  unlawful  employment  discrimination-"  yj  SecClbn  706(g)  of  Title  VII  vests 
broad  equlCabte  powers  In  the  courts  to  "order  such  affirmative  action  as  may 
5e  appropriate,  uhlch  may  Include,  but  Is  not  llmlred  Co  reinstatement  or 
hiring  of  employees,  with  or  without  back  pay. ..or  any  other  equitable  relief 
as  the  court  deems  appropriate."  ;4/    All  nine  of  the  Federal  Courts  of  Appeals 

that  have  considered  the   legality  of   fixed  goal  requirements  have  found  them 

   ._    .  ._  .      

lawful  when   necessary   to   remedy   discciminat ion,    and    the    Supreme    Court  has 

_  _       _   ^   _  ._  o 

declined  to  review  these  rulings.  _5/ 

it  should  be  clearly  understood  chat  Title  VII  does  not  Impose 
different    standards    and    remedies    on    gbvernmeht    employers    Jhan    on  private 
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.^ployera.     Bla^  v.  c»v  of  Los  ^n^.  595  F.Za  U67.  .372.  1374  (9.h  Clr. 

.......H..rs  Lstuut.  V.  SM^IM^^S-Is.  549  F.2d  506.   510  (8th 

Clr.)  ae^led,  434  U.S.   819   (1977).     St«.  or  local  governn.e.ts  »a/be 

directs  Eo  I»ple=..t  hiring  or  pro.otlo.  S^^ls  following  a  detennlnation  that 
Tule  Vir  has  been  violated.      United  States  V.   Cltr^>^^alq.  533  F.Zd  643 
(2a  Ctr.   I98d).  U^^d^iates  v.  Clti^^Chl^.   573  F.2d  516.  420-424  (7th 
Ctr.  1978).    0£  course:  afflr^tlve"  aeeion  PUns  developed  by  publl.  .^ployers 
.re  Bubie.t   to  Constitutional  limitations.     Public  employers  ^y  voluntarily 
establish   racial  classlElcatlar.S   for   ostensibly  benign  purpoS.i.W   only  IE 
.he  classlElcatlons  serve  an  Important  and  articulated  purpose  andXf  they  are 
reasonably  used    In  UgHt   of    these  objectives.      Such  clSS.lf lections  ^y  be 
created  following  .  JOdlclal.  legislative  or  administrative  determination  that 
there  has  been  a  Constitutional  or  statutory  violation. 

WUh  ..gard  to  voluntary  affirmative"  ..tlon.    the  United  States  Supr.m. 
Cour.  SSd.  ^lear  - 1^:::^.-.^  w....r.  5f  America  v    fa.  6/  that  ..ploy.rs 

'^y  adopt  a  voluntary  affirmative  action  plan  bas^  upon  a  sel£-«...sment 
ehat  there  Is  an  under-repres.ne.tlon  of  certain  groups  In  Iti  workforce. 
Thus,  an  employer  may  voluntarily  attempt  to  correct  Its  worKfarce  Imbalance, 
regardless  of  whether  «  w.s  caused  by  Its  own  dlscrImIS.t«y  actions  or  those 
of  the  society  at  l.rg..  The  Supreme  Court  concluded,  that  to  hold  otherwise. 
„ould  contravene  casgress lonal  Intent  In  enacting  «Cle  VII  that  "management 
prerogatives  Onion  freedoms. .  .be   left  undisturbed   to  the  greatest  extent 

possible."  2J  - 

Bath  private  enterprise  and  Sbar  unlo^-s  have  utilized  vaiunCary 
affirmative  action  measures,  they  h.v.  done  so  when  a  self-eval^tla:.  of  past 
and   present    employment    prac,:U.i   .nd   an  analysis   of    the   .o.^orce  compared 
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wtch  Che  available  quairiled  labor  pool,  indicated  chac  something  other  than 
mere  chance  may  have  been ''responsible  for  explaining  the  under-partlclpat  lon 
of  qualified  minorities  and  fefnales  .In  the  corapady's  workforce.  Prudent 
management  has  dictated  the  adoption  of  voluntary  affirmative  action  and  the 
taking  of  corrective  steps  rather  than  airaltlng  costly  HtlpClbn  and  a 
possible  adverse  adjudiciatlon* 

Ah  eiample  of  a  voluntarily  adopted  private  affirmative  action  plan  is 
the  one  at  Kaiser  Aluminum  arid  Chemical  Corporation's  Gramercy,  U)uisiana 
plant.  The  affirmactve  acetbri  program  was  initiated  after  Kaiser  Aluminum  and 
the  Dhlced  Steelworkers  of  America  negotiated  a  collective  bargaining 
agreement  which  included  an  affirmative  action  provision  for  an  on-the-job 
training  program  for  the  skilled  craft  job  category.  The  program  provided^, 
thar  trainees  would  be  selected  on  the  basis  of  seniority,  but  that  50%  of  the 
trainees  were  to  be  Black  until  the  percentage  of  Black  skilled  craft  workers 
at  Kaiser  Aluminum  was  approximately  the  same  as  the  percentage  of  Blacks  In 
the  local  labor  force. 

-  T^ere  are  some  significant  points  that  mus£  be  noted  about  the  Kaiser 
plan.  in  instituting  this  plan,  BbEh  Ehe  company  and  the  union  had  believed 
that  a  gross  uhderrepresehtaEIoh  of  Black  skilled  craft  workers  in  the  company 
u-as  not  the  resulC  of  pascr  discrimination  by  the  company.  There  was  a  serious 
shortage  of  Black  craft  workers  generally  in  the  local  labor  market,  and  this 
was  due  to  "ell  known  past  discrimination  by  craft  unions  and  union 
apprenticeship  programs  that  excluded  Blacks  from  obtaining  those  skills. 
Kaiser's  efforts  to  recruit  Black  skilled ,  workers  had  been  unsuccessful 
because  of  the  shortage  df  Black  craft  workers  In  the  local  labor  market. 
Therefore,   in  order   to  eradicate  the  effects   of  past   societal  discrimination 


347 


342 


iCilser  ana  ehe  United  Steolworicirs  Initltuted  S  ■  -7  training  program  for 
h5n-craf£  ICalser  employee^:  Thi  cralnlng  program  •.  ;-ade  avallabli  to  kil 
,on-eraEt  Kaiser  employee-Black  as  wSl  aS  White.  Tl,!^  Is  a  good  example  "Bf 
how  aEElrmatlve   action  plans   very   oEEen   provide    concrete   benefits    for  all 


workers  regardless  of  sex  or  race.  8/ 


Some  good  faith  voluntiry  affirmative  action  efforts  have  Become  the 
target  of  so-called  "reverse  discrimination-  complaints  agalcSt  inanagement. 
It  becam-e  clear  thit  uHtess  the  government  agency  In  charge  of  monitoring 
compliance  with  the  gHel-Jlscrlmlnatlon  statutes  stepped  In  ep  provide  some 
suldance,  prulent  employers  would-be  deprived  of  their  precogntlve  to  Initiate 
business  plaHHng  that  minimizes  potential  rlslcs ,  clearly  something  that 
Congress  never  Intended  to  happen.  in  recognition  of  this  need  for  guldanci. 
In  Jahffiry  1979,  the  Commission  adopted  GSiaeltnes  on  Affirmative  Actloa  9/ 
Which,  delineated  the  scope  of  appropriate  Sfflr^^  ""O"  T^tl.lni. 

These  guidelines  provide^.' guidance;  to  employers  who  want  to  Initiate  a 
voluntary  affirmative  action  =prograa.  a'nd  offer  some  l™.-lty  to  those 
employers -who  take_gobd  faith  Inletaelves  to  come;  Into  compliance  with  ehe 
statute.  .The  Guidelines  allow  employers  to  anticipate  aKd  to  take  corrective 
steps  before  thilr  empIoySehc  practices  become  a  problem',  subjecting  them  to 
Title  Vll.  liability.  J  ■ 


tl.        Hlscbhceptlbns  about  Affirmative  Action 

A  number  of  erroneous  assumptions  have  b£en  Bde  by  some  people  about 
aeeirmaetve  action.  An  af  f  Irmadlve.  actloH  plan  Is  not  a  license  to  discrimi- 
nate- .-gainst  non-targeted  groups,  such  as  Whiti  or  male  employees;  It  Is  not  a 
license  to  prefer  unqualified  minorities  Or  'women  over  qualified  ■Shltes  or 
men.  _    Court    decisions    and    the    Equal    Employment    Opportunity  Cobrdlnaelng 
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Council's  Policy  Statement  on  Affirmative  Action  make  It  clear  that  equal 
empIo3rDent    opportunity    laws    do    not    require    the    employment    of  'unqualified 


persons.  jtO^/  >  However,  employers  are  required  to  examine  quaLlf ication 
standards  Co-  insure  that  t^^e^r  standards  predict  successful  job  pertormance. 
Selection  proce^ures^  whlcfi  axe  not  job  related  an^operate  to  exclude  women 
and  minorities   should   be   discarded  as   discriminator^      This  evaluation 

:  .  ..  .    .  ..  '     .  .  .       .    . •  ^. 

employment    criteria    does    not    lower    standards;    it  merely   re^alres   t^Hat  the 

-    :  \ . 

criteria  are  appropriately  tailored  to  fit  the  needs  of  employers. 


the  Interest^  of  the  wht£e  [or  male]  employees."  11/  For  example,  Whites  may 
not  be  :  discharged  to  make  room  for  Blacks  and  the  afflrmaclve  action  program 
may  not  bar  Whites  from  advancement  altogether.  The  plan  must  be  temporary  in 
nature,  not  intending  to  maintain  a  fixed  racial  or  sexual  balance  In  the 
workforce,  but  rather  to  eliminate  a  manifest  racial  or  sexual  Imbalance. 


Critics  of  affirmative  action  claim  that  It  requires  the  proportional 
representation  of  women  and  racial  '  groups  In  ,.  every  organization  and 
Institution  and  compels  a  system  of  group  entitlement.  Crdiip  classifications 
are  only  a  means  of  facrlltatlng  an  analysis  of  employment  {Practices.  To  be 
remedied,  discrimination  must  first  be  Identified,  and  It  cannot  be  corrected 
without  permitting  race,  riatlooal  origin  and  sex  categorization  In  the 
c6li6cCIbji  of  evidence.  Absent  discrimination,  an  underrepresented  group  has 
no  entitlement  because  group  categorization  is  not  meant  to  serve  as  a  method 
for  Che  allocation  of  benefits  or  opportunities. 
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n5«*.r;  where  cl.e,  «id5  dUcrlSiratlo^  exists. /e££ec.ive  enforce-B.^ 
of  ou.  ,«tla„.s  equal  e.ploy»enc  opporca.l.,  'la-B  Requires  class  5*le-.Ced 
r.IieJ.     Dlserl.l.-tlo.  by  Us  very  r^ca,,  relies  o.  Invidious  clisslHcitl.ns  ^ 

Ehe  .asls  of   group  vcharaccerls.r...     To  creac  dlscrl«initl6n  as  «rely  a. 
l^aivldual  problem  ensures  che  p.rpecuaclo„  o£  e.pioy^e^c  pracElcis  our  naclo„ 
H.S  resolved  co  eradicate.     I.  ..eog.Ulo„  o^  chls.   Co„.ress  1.  1964  gave  che 
Accorney:  General    of    cHe   O.leed  Scaces   che  power   Co  brl,^   e.ual  e.ploy.e„c 
pacce^n    a„d     practice     .a«s.     12/        "feccive    iK  :  I97«;     chls  ,  scac.cory 
responsibility     £or '    .yste.lc     e„Eorce=e.c     was     E^.H^f^rred    Co     che  Equal 
Eai51ov.e„c  Opporcu„«y  Con^lsslo..  «/  a  respo„slblU.y  which  we.  Consider  co 
be    cruical    co    ^    full   a.d    e££eoclve    eafor.^..t    o£    our    naclo.'s  eq_ual^ 
employmenr.  opporEunlcy  Uws .  ^ 
Th«.  has   been  considerable  argufiest   and  confusion  abouc   che  ase  af 
.uoEis.  gaals..and  scaclsclcs  In  Eh.  .anc«c  of  affirmative  acclon.  '  , The  use  / 
of  ...elsclcal  oechods  of  proof  In  dlscrl.lna.lon  cases  Is  well  .sea-Bllshed. 

-  — -    -r*   iA  Tpfl^fttcrs-  V.  UKiced  Scaces  14/ ! 

As  Che  Supreme  Courc  seated  In  Teansrers;  v.   .  

:     :  nondlS^^rr-^ 

The  Caurc    further   seated   chac  where   gross  disparities   can  b.   shown.  , 
.hey  .ran.  ».y  m  a  proper  case  cons.Uaee  prl^  'f.cle  proof  of  .  p..cer.  or 
p^,«I,e    of    dlscrl-nlnaclon.       ScacI.elcal  comparisons  becwe^  Sn  .Bployer's 
•  „a..  force  cooposUlon  and  cha.  In   .ihe   relevant    labor  a^.a^are  boch 

probative  for  "finding  dlsc.ISl«aclon  and  for  Judging  an  eSpiayer's  efforts  co 
l„ple.enc   an  affirmative   a.tlon  plan.      Thus,   use   of   numerical   goals   In  an 
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«if f irmaclve  acclon  plan^  be  Ic  cor  hiring;  training;  promocion;  transfers  or 
layoffs;  is  no  more  and  ao .  less  chan  classical  management  by  objectives*. 
Businesses  typically -measure  their  success  by  comparing  their_ performance  to 
certain  pre-determined  expected'^  goals,  be  they  selling,**  servicing  or 
manufacturing ;  so  too  a  business  establishes  objectives  for  affirmative  action 
and  measures  its  progress  towards ~ these  objectives.  From  EEdC*s  viewpoint, 
investigative  findings  are  based  at  least  in  part  upon  numerical  measures. 
When  the  numbers  are  seen  to  be  reaching  par  with  realistic  external  standards 
at  a  pace  that  makes  up  for  past  exclus ion  "in  a  reasonable  amount  of  time, 
Ehey  offer' some  assurance  that  Idenclfied  violations  have  Been  Corrected  and 
th^harra  redressed. 

Goal  setting  in  affirmative  action  is  a  reasoned  _ process.  15/  It 
reauires  a  review  of  current  employment  levels;  assessmetvj^-  of  internal  and 
external  availability  of  qualified  protected  class  candidates ;  project  ion  of 
anticipated  vacancy  and  turncr/er  rates;  and  consideration  of  other  relevant 
factors  such  as  speciul  worlcing  conditions  and  collective  bargaining 
agreements.  When  this  is  completed,  the  process  calls,  for  projection  of 
numerical^  objectives  for  eac,h  year  over  a  planned  and  fixed  time  period. 
Goals  iday  be  by  individual  Job  titles  or  'coo'bihed  related  Job  groups  and  are 
expressed  in  terms  of  percentage  of  selection,  short  or  lofig  .  term 
par E IcIpaElon  raEcs  or  other  appropriate  measurenents . 

Achievement  of  goalis'  is  normally  conditioned  by  evidence  of  good  faith 
efforts  by  employers,  since  it  is  impossible  to  .predict  with  certainty 
eaployment  levels  and  needs,  and  there  is  no  assurance  that  qualified  and 
interest  ed  targeted  class  individuals  will  be  available  for  select  ion  when  Job 
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openings  occur.'"  The  employer  «fire«9-good  faith  by  cooplylng  ^Ith  thi 
procedur-al  requlrimincs  of  the  affirmative  action  pUn  irii  by  btherwISe 
establishing  a  record  s'f  positive  effort  and  Intent. 

•  coals  are  simply  numerical  results  which  are  «pected  to  folic-  tiom 
the  operation  'of  the  affirmative  procedures  adopted  Ih  a  plan.  If  the>  are 
_  not  .achleved_It_IJ„a_w_arnlng_s^^ 
practices  to  determine  whether  the  fallute'to  Schleve"  those,  goals  Is  the 
result  of  discriminatory  employment  procedures  that  nay  still  be  operating  to 
disadvantage  the  employment  opportunities  of  the  targeted  group. 

III.      Discrimination:    The  Problem  SfflfmStlve  Action  Seeks  to  Remedy 

A  thorou8^  understanding  of  afflriiatlve  action  Is  not  possible  without 
reference  to  the  proble«-lt  seeks  to  cure.  Affirmative. action  Is  a  remedy  for 
the  disease  of  dlscr  Im  ;rSt Ion  which  still  e^clsts  In  epidemic  proportions  In 
A^e^lca.      A3-  stated -^a  'th.   U.S.    Commission  oh   Cl^vll   Rights'  publication. 

Ah^inn  in  the  1980-s=     pti^H^  the  Procpss  5f  cflscrlmlnatlon 
(•31,  at  p.  5):  '  ' 

Discrimination  -become  a  process  <^^^^^ 
discriminatory  attitudes  and  actions  of  Indlviauals  1""^  "^b? 
operations  of  organizations  and  social  structures  ts<|^*>  *| 
■  edScatlon.  employment.  housir«  and  govenm>e^tX._  ^^"n^^f^^i^ 
past  Injustices  into,  the  present,  -and  manifest ioR  lts^l? 
through  statistically  measurable  IHequallties  _  tha_t  ar^ 
longslanding  and  sldespread.  this  ^^dlseriminatory  ^^rocess 
produces  ur^qval  results  alon^  the  lines  of  rac_e, 
^tlonal  origin,  which  in  turn  celnf6rce  existing  practices 
^d  breed  imaging  stereotypes  "^ch  then  promote  the 
existing   inequalities  that  set  the  process  In  motion  in  the   


-first- place. 


When    such    a    discriminatory    process    is    at    work,     insistence  upon 
neutrality  arid  color-bllnaness  insures  the  continuation  of  Current  Inequitable 
practices..    IJ-  la  this  ongol^ng  cycle'' of  discriffllnitloh  permeSClng  our  society 
"^hl'ch  attlrSatlv.  action  seeks   to  remedy.      When   this   aiscrlmlnatory  process 


847 


has  been 'dismantled,  affirmative  action  will  no  Longer  serve  .any  leglElmate 
social  purpose  an*  will  no  Longer  be  justifiable. 

People  who  are  a  generation  or  cwb  removea  from  an  era  when  discrimi- 
nation against  minorities  and  woaen  was  g5verrioehEaLLy.  required  or  sanctioned 

and    alraoSL    universally    practiced    by    prtVaCe    parties    may    not     feel  any 

-    -  -     .     r_  '     .  _ 

responilblLlty  for .  the  p^st.     Nevertheless,  our  shared- history   has   Laid  the 

fbiihditibn  for  bbth  the  afEllCClo'na  of  today  and  the  need  to  find  a^cure  for 
the  future. 

From    the    early    I600's    to    1865,    Blacks    In*  this    country,    with  few 
exceptions,    were    held    In    bondage.       Although    there  .  hive    been    bther  slave 

■3 

systems  m  Che  wo^ld»  slavery  In  the  United  States  was  unique  ^o  the  exceriC  fo 

which  ract  was  the  determining  factor  for  slave  status-  ^6/     tn  Ehe  Dred  Scott 

t  

decision  of  1857,  4f/  Mr.  Chief  Jvistlce  Taney,  speaking  for  a  majority  of  the 
United  States  Supreme  Court,  described  the  American  perception  of  Blacks  at 
the  time  of  the  foundatibh  bf  bur  nation,  in  these  graphic  terms:  • 


[Negrbesl.  .  :were  at  that  time  C(3Ti3idered_as__a  subordinate  and 
infer Ibr  class  of  beings ,  who  ha_d_  _been  _  subjugated  by  the 
dominant  'race,  and  whether  emancipated  or  not,  yet  remained 
subject-  to  their  aut ho_r Ity ,__and __had  no  rights  or  privileges 
but  aucJv  a8  those  who  held  the  power 'and  the  goverroaent.  might 
choose  to  grant  them. 


Negroes  had  for  mora  thania  century  before  been  regarded  as. 
beings  _  of  an  Inferior  order;  and  altbgetLher  tinfte  to 
associate  with  the  white  race..,aJid.  so.  far ,  Inferior,  that 
they  had  no  rights  which  the  wjiite  man  was.  bound  to  respect; 
and  that  the  nrtgro  might  justly  atKl  lawfully .  be  re4uc.ed_to 
sLayery  for  his  benefit.  He  Was  bbughC  and, 8b Id,  and  treated 
as  an  ordinary  article  bf  merchandise  and  erafflc,_  whenever _a 
prctlt  could  be  made  by  It.  <  This  optnioh  was  at  _t_hat._time 
'•Ixed  and  universal  In  the  civilized  portion  of  the  white 
race. 


Bred  Scott  V.  Sanford,  60  U.S.  (19  How.)  393,  404-405,  406  (1857). 
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the  ClvU  war  emanclpaced  che  BUcics .  but  produced  Eew  cHangM  In  chelr 
.oclal  or  Sc^Somlc  scacus.  18/  Some  states  inacted  BlacE  codes  In  an  attempt 
to  perpetuate  White  persons'  ability  to  control  and  prSEIt  from  thb  l^bor  of 
BlacKs.  19/  Although  at  the  time  of  RecoMCructlbS.  a  great  majority  of 
artisans  and  skilled  workers  In  the  sbutK.  for  example,  were  Blacks, 
widespread  action  had  ilreidy  begun  to  evlct~  them  from  the  skilled 
occupations,  ml  For  example,  "lavra  were  enacted  prohibiting  White  persons 
from  forming  labor  contracts  with  -colored"  mechanics  oi-  masons.  21/ 

,  The  newly  developing  unions  either  excluded  Blacks  ioSpIefely  or 
relegated  them  to  iegfegafed  chapters  and  to  the  lowest  paying  and  most 
disagreeable  jobs.  22/'  Before  emancipation.  It  had  t.'.en  Illegal _  tfo  teach 
slaves  to 'read  and  write.  23/  'ihe  entry  of  Blacks  Int5  the  professions  -as 
restricted  By  this  enforced  Ullteracy  ?nd  their  exclusion  f rem  professional 
schools* 

:  In  1896.   the  Supreme  Court  decided  Plessy  v.  FerRuson.  W  sanctioning 

'the  separate  and  unequal  conditions  In  which  Blacks  would  live  until  1954  when 
Plessy  was   overturned  by  the   decision   In  Brovm  v.  joafd  of  Education-  25/ 
The    existence    of    "grahafather    clauses."    poll   '"xes.    and    literacy  tests 
effectively  -denied   BTicSs   m  right    to  vote.      Lynching 'was  Prevalent  as  an 
.  informal  method  oE  social  contril  of  Blacks  untU  well' lnt5  this  century.  26/.^ 

DlscrlmlfStlOn  by   the  White   majority  has  not  been  limited  to  Blacks, 
but  iSs  operated   to   the   disadvantage   of   other   iScIal   and  ethnic   groups  as 
;,ell.    including  American  Indians.   A.lans,   HISpanlcs.   and  other  non^majorlty 
persona^    27/    Moreover,  federal  and  state  laws  have  aanctloned  parlous  foris 
;  "  of  discrimination  against  women  of  all  races  and  ethnic  backgrounds.  28/ 
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To  be  Sire.  In  tlie  lait  20  years,  we  have  passed  laws  repudiating  more 
than  200  yeirs  bf  inequality  and:  disadvantage.  Nevertheless,  the  blatant  ' 
raclil  and  sexual  discrimination  of  our  recent  past  continues  Co  taantfesc 
itself  Ih  the  present.  We  have  decreed  by  law  that  minorities  and  woien  are 
no  15hger  Ihferlbr  Co  other  Americans,  but  as  dc  Tocquevllle  recognized  long 
Before  slavery  was  abolished:  "A  natural  prijudlce  leads  I  man  Co  scorn 
anybody-  who  has  been  hls*1.^i^.  long  after  he  has  become  *hl3  equal;  the 
real  Inequality. Is  always  followed  by  an  Imagined  Inequality  rooted  In 
mores."  29/  •  - 

Of  the  3.000  Black  househblds  surveyed  nationvflde  In  a  1379  study  b/ 
Mathematlca.  a  research  firm,  two-thirds  of  Black  heads  of  households  said 
that  thiy  believed  there  was  sttll  a  great  deal  of  discrimination  In  the 
United  Stites.  30/  S  recenC  survey  Conducted  by  I^ta  Black  of  New  York  City 
found  thit  60  {SercenE  of  Black  college  graduates  said  they  had  Encountered  job 
dlscrlmihat ibh.  31/  j  ' 

As  a  result  of  deeply  'ingrained  prejudices  and  custbmi.  employers 
continue  to  treat  minorities  and  wonien  less  favorably  lecause  5f  Cheir  race, 
naCtonal  origin,  or  sex.     This  disparate  triatment  be  ah  Integral  part  of 

well  established  employment  practices.  For  example,  some  mthbrtt les .and  women 
are  still  being  channelled  .Into  lower  paying-.  Ibwer  status  Jobs,  regardless  of 
qualifications.  3±/  This  process  often  begins  at  the  recruitment  stage  when^ 
ads  are  selectively  placed-ln' "the  mlhoclCy  press  for  unskilled  jobs  but  not 
for  skilled  pbiltlons.  WhlleS^ny  newspapers  have  abandoned  the  practice  of 
sex  'segregated  dds.  sex  segregaElon  In  the  occupa t Ions  *  Is  still  a  widely 
prevalent  phenomenon  IH  today's  society.  .  Traditionally,  female  and  minority 
jobs  have  been  cohsIstehCly  under-paid  and  characterized  as  lower  status. 
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Employment  tnCcrviewers  often  perceive  women  lod  iaihbrlcies  as  Being 
less  promising  candidates  Chan  White  m^les  with  similar  quallf Icaclbris.  When 
Interviewers  perceive  a  similarity  between  applicants  and  themselves, 
According  CO  a  riimber  of  studies,  33/  they  are  likely  C5,  give  higher  ratings 
to  the  applicants.  Since  a  high  proportion  of  InCerviewers  are  non-minority 
males,  this  tendency  works  to  the  aisadvanCage  oE  minority  and  female 
applicants.  Interviewers  are  often  influenced  by  superficial  characteristics 
unrelated  to  Job  success.  34/  These  factors  include  race,  sex,  physical 
attractiveness  aiid  Miiher  of  dress.  Interviewers 'often  have  stereotyped  views 
which  bperac'*  against  minorities ,  especially  when  an  applicant  does  not 
C(infbrm  to  middle  cUss  standards.  Women  are  still  piicilvid  as  being  mbre 
likely  to  quit  a  job  after  marriage,  to  have  family  risponsibillties  whlcl; 
wifl  impair  their  ability  to  do  their  jobs,  and  is  unable  tb  successfully 
supervise  males.  35/ 

Although  many  cqmpmles  have  now  adbpCed  affirmative  recruitment 
practices  which  enable  them  tb  interview  many  mbre  minority  and  female 
applicants,  affirmative  ict'ion  canHbt  3tbp  at  the  recruitment  stage. 
Different  hiring  and  prombtibH  standards  for  minorities  and  women  still 
permeate  thi  employment  wbrld.  In  'a  number  of  fields  where  minorities  ..have 
never  been  hired  before,  qualifications  have  been . inc?eased  with  leniency  in 
the  hiring  prbcess  practiced  only  for  non-minority  male  applicants.  36/ 
Better  qualified  tinorrtles  miy  still  find  themselves  iiin^  passed  bver  fbr 
prbmbtlons.  For  instance,  in  a  trucking  company.  Black  wbrkers  were  required 
to  train  lesser  qualified  White  workers  to  prepare  for  their  promotion  to 
higher  paying  jobs  which  the  Black  instructbra  themselves  were  barred  from 
entering.  ^/  ^ 
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Efliplbyerd  who  engage  ta  discriminatory  pracclces  like  chose  dlscur.sed 
ibove  are  subjecc  co  tiablllcy  under  Tlclc  VII.  In  recognition  of  che  fact 
Chac  enpiayers  are  noc  likely  Co  confess  a  dl  ^iirlmln^cory  moclve  for  cheir 
acclop:^,  parclcular  paccerns  of  employer  conduct:  have  been  held  by  che  coiircs 
CO  creace  an  Inference  of  dlscrimlnacory  Incinc.  the  empiayers'  discrlml- 
nacory  aoclvaclon  Is  chus  Inferred,  Jusclfylng  che  Imposlclon  of  llablllcy. 

Well  escabll'-  tid  rules,  pracclces  and  policies  of  employers  ofcen 
perpecuace  dlscrlralnac  ion  alchough  chey  do  hoE  purporc  co  creat  groups 
dlfferencly  on  che  basis  of  race,  riaclonal  origin  or  sex.  The  Infamous  "gr^nd- 
facher  clausii"  were  an  example  of  a  facially  neutral  policy  which  preserved 
Che  'nequlcles  of  che  past.  These  laws,  enacced  by  some  scaces,  provided  that 
only  those  Ihdtviaaalg  whoae  grandfachers  had  voclng  privileges  -  were  enclcled 
CO  voce.  Blacks,  rabsc  of  whose  grandfathers  were  slaves  and  unable  co  voce, 
were  effectively  disenfranchised. 

However,  today,  neucral  employmenc  ^raccices  which  h^ive  a  aispropor- 
Clonace  adverse  Irapacc  on  women  and  minorlcles  are  ofcen  accepc'ed  as  proof  of 
iitscr  lolnaMon. 

ErapioyF  .^c  [.jacclces,'  like  word  of  mbuch  recraicment  used  by  employers 
wlch  a  predomlTvirrtly  non-mlnoricy  maile  employee  pbpulaclon,  perpetuace  Lhe 
exlscing  aiake  up  of  che  libor  force;  38/  Studies  of  whlce  and  blue  collar 
workers  havft  aho^m  chic  chey  fbiihd  cheir  Jobs  chrough  che  use  of  personal 
necworks    ivore    often    than   ct^oQgh  ^any   ocher   mechod.   W      ^"  ^^"^^  "^y* 

fa llur^o_p:^  Wnf^^  jrnmor  rnnal   opporcunlc les  can  have-^n  advorse  lapacc  -on_ 
mlnortcy    and     fei^le    cahdidaces    employed     in    a     predominancly    Whtce  oale 
Irchmenc,      Preference  given  Co   friends  *and  relaclvei  of   presenc  employ«.>s 
ma^y  also  have  a  similar  adverse  Imv^cc  on  inlnorltles  and  women.  40/  Employers 
which  recfulc   new  employees  Chroitgh  w-lk-lni  nmy  end  ur;  vich  a  ?^edomInancly 
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White  workforce  If  chey  are  locaced  in  cdmSunlcIes^  In  which  minorlcles  do  noc^ 
Uv'e!^"41/   lu^Lirbanlz.icion  of  busiKesa  operaElons  and  widespread  resldenclal 
se^egaclon  make  tihis   problem  a  Very  real  one.     Also,   employer  depindeace  on 
Linloi  or  ^ploymenc  agencies  wlch  .discriminatory  referral  syscerrs  hurts  the 
employmW'^ opportunities  of  minorities  and  women.    42;/   !  '  -  ' 

Reliance  bn  educational  credentials  and  test  scores  of  various  klhda  Co 
screen  ^pUcants  for  Hire  or  promotion  Is  a  widespread  practice.  Where  Chese 
requirements  cahi!6^  be  shown  to  predict  successful  job  performance,  ^and  they 
unfairly  exclude  women  and ^  mlnorlt les  froa  employiaent  opo6rtunltl©s .  they 
violate  Title  VII.  Inferior  educational  opportunities  make  minorities  less 
Ukety  than  Whites  to  have  many  of  these  forjial  credentials.  43/  In  fact, 
some  of  the  Incumbent  management  officials  imposing  these  degree  requirements 
do  not'  have  these  credentials  themselves.  Discriminatory  counseling  as"  veil 
as"  traditional  family  Influences  may  affect  the  extent  to  which  women  meet 
formal  degree  requirements.  W  Aadltlonally .  differences  in  the  cultural 
baokgrot^nds  of  test  designers  and  mliiorlEy  test  takers  may  affect  minority 
performance  on  screening  tests.  45/ 

Employment  practices  which  are  "faclaUy  neutral"  in  their  treatieht  of 
different  groups,  "but  Ehat  "in  fact  fall  more,  harshly  on  .  one  ffCoup  Ehaa 
another  and  canhoC  be  justified  by  business  necessity'"  56/  subject  an  employer 
CO  Lldblllty  under  equal  employment  Laws.  In  Grlgss.  v.  Duke  Power  Co.,,  47/ 
.for  example,  the  Supreme  Court  of  the  United  States  found  that  a  :hlgh  school, 
diploma  requirement  and  a  passing  score  '  an  intelligence  test  were 
ImpermlssTble^rTreq'uiritrs"  for  ce"rtaln  jbb  caEegorles  where  chey  operated"  to 
exclude  Blacks  and  could  not  be  reratedltb  job  performance.  Mr.  Chief  Justice 
Burger  wrote  that  in  passing  Title  VII  of  the  Civil  Rights  Act  of  1964; 
CongresH    required    the    "removal    of    artificial, '  arbitrary,    and  unnecessary 
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BirtUri   to  employmenc  -who,,  ,che  barrl^Zrs  npetate  Invidloiisly  to  discrl.lrtice 
on  Che  basts  of  Mclal  or  bcher  inperStSSlBIe  classlf Icaclon."  'W 

The    eternal     IndicicbrS    of     che    vicious    discr  Icilr^cory    cycle  5re 
Impossible  CO  Ignore.     According  to  the  U.S.   Deparcn.enc  of  tibor ,   BlacKi  and 
ocher    r.elal    mlndrlctes    ar.    ane.r,ljyed   ac    cwice    che   race    oE   WhTces.  49/ 
Une.ployoenc     among,.    Che      mtnnri.y  _  yo.:.h      pop.laclon      Is      Sc^  Epidemic 
proportions.  iO/      Moreover,    according   to   1980  annual  average  da C^  on  weelcly 
.median    earnings    taken    fra.    the    Currenc    Pooulaclon    Survey    (CPS),    which  Is^ 
condueced   monCh.y  by   the   Bure.u  of  the  Cecsas,   Black  and  Hispanic  full-time 
wage  and   salary  workers    earn.K!   only   80  c.ats   and   78   cents    respectively  for 
every  dollar   earned         VKi.:.-,-   e-^pl.  yc.   Eull-tlie-.     Women  employed  full=tl^c 
earned   only    63   cents    for    -.-v    i^l^^    earn'ea    byj  their    male  countor.v.rt., 
These   disparities   contln^..    ^^c,n  within   lndlvldua-1  CPS   Job  cat.?.Ocies  and  In 
some   cases   actually   becac^    lavgef.       In    the  -manag..    im-    administrative  Jo5 
category  (excluslv.   of  -.rm  SSnagers),    for   Instance:,  wonen  e,p1oyc^  tulI-Etoe 
ea,ned    only    59;  cents    Ebr    ev..y    dollar    earned   by    ful-ti..    ii^e  -ork.rs. 
;   Bucks  and  Rlspanlis  e-mplayed  Eull-  time  as  man^««s  and  admlalstr.t-.rs  earned 
-5S5-Bt)- rents  and  86  Cents  respectively  Eor  each  dollar   earned  by   fnelr  White 
councerparcs.   51 /  , 

SlgnlElcant   disparities   al^o   continue   to  exlsr    I,-   ..mployment  patterns 
,£   amorltles   and  women,    as   compared   to   WhH.'men.       This    Is    evident  Erom 
employment    data    bas=d    upon    the    Commission's    survey    oE    private  employers. 
^    called    the   Employer    IaEor..tI5n   R.port    (EEO-l).   W      ^^"""^h    this  EEO-1 
'  purvey  Is  generaW-tlmited  to  those  employers  having  100  or  mor^-v.«m^.  If 
'is    the    only    employer-based    source    of.  racial    and    etli.lc    employment,  data 
nationally  available.      The    latest   available  ^  EEO-l   data,   coveftng   1979,  make 
clear  the  present  extent  oE  the  disparities  In  employient  patterns  amo^  the 
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various  poparaCton  claaaea.  For  Instance.  32. IZ  of  the  13.6  million  women 
•employed  by  companies  covered  In  the"  1979  'EEO- 1  survey, :  were  employed  In 
office  and  clerical  jobs.  (See  Table  I,  attached.)  This  concentration  held 
for  minority  as  well  as  White  womin.  (See  Table  3,' attached) .  Of  the  over  20 
aaiUor.  male  workers  covered  IK  1979,  however,  only.  4.6Z  were  In,,  this 
J^tegory.  On  the  other  hand,  5my  2.6Z  of  all  employed  women  were  la  crift 
Jobs  compared  with  some  19. OZ  of  all  men.     (See  Table  I.  attached).  ^ 

with  regard  to  mlhorlcles,  they  contlnuedj  to  be  underrepresented  Iri 
iuch'EEO-1  job  categories  as  officials  and  administrator^ ,  prof essI5nSIi  and 
technicians.  For  InscaiJte,  only  2.6Z  of  Che  2.rmllllon  Black  men  employed  by 
surveyed  companies  In  1979-  were  In  the  profe.  Moal  job  category .  .  whereas 
10. 5Z  of  Che  16.7  million  White  men  were  In  this  category.  Of  the  1.1  million 
Hispanic    men  covefe'd 

professional  f^eld.     (Se^  table  2.  Attached) 


in    the    1979    EEO-1    survey,    chly    3.3Z    were    in  the 


It  is  often  helpful  to  restate  £He  relative  earning  positions  of 
minorities  and  women  in  tenas  of  a  £ocal  dollar  amount,  covering  all  such 
affected  Individuals.  Taking  1980  Current  Population  Survey  d^ci  oji^  full- 
time   Blacic  wage  and  salai'y  workers   as  an   example,    it    is    cl^r    that  these' 

workers   continue   to   suffer   belov-average   earnings  not  only  because  of  lower 

■/  ■    ___  _   "  _ 

earnings  in  any  particular  job  category,  but  also  because  of  their  emplovr-nt 

concentratl5n   in  Uh   lov^paying   jobs   as  laborers.   53/     Their  beldr^-aver^.^e 

earnings  in  any  given  job  category  might  be  called  a  negative  earnings  effect. 

Sh  illustration  of  this  negative  effect  is  presented  by  £Ke  1980  CPS  data  in 

the -managec4r'andTad^inis  tra  t  iv^f 

Blacks  ear4  some  $307  weekly  as  compared  with  Che  $380  earned  by  all  workers 
in  that^fleld.  '  / 

-/  .  ■ 

/  . 
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The  cdncencraclon  of   Blacks    In   lower-paying  jobs,  on  che  ocher  hand, 

.  ■   .         .  _   .  .  .      :  

mlghc   be  called  a    negative    employment    ef feet »       Again,    the   managerial  job 

category   might    be    used    to    Indicate    just    how    such   employment   Impacts  .upon 

Blacks.     According   to  the  1980  Current  Population  Survey,   only   some   4.4Z  of 

all   full-time  managers   and  administrators    (excepting   in  farming)  are  Black, 

whereas   Blacks   comprise   10.41  of   all   full-time   workers   in   the   work  force. 

Since  full-time  wage  and  salary  workers  in  this  field  earn  substantially  more 

\      -      ■  __  _  ^ 

per  week  than  do  all  full-time  wage  and  salary  workers  (I.e. ,  $380  versus  5266 

a  week),    this   underrepresentattbn  has  a   negative   Impact   on  the  earnings  of 

Blacks  as  a  class. 

Summed  over  Current  Populaclon  Survey  data  for  all  job  categories. 
Blacks,  as  a  class  obtained  some  $232  million  a  week  less  than  the  average  of 
all  full-elme  wage  and  salary  workers  because  of  depressed  earnings  (earnings 
effeCC)  lad  some  S142  million  a  week  less  because  of  their  concentration  In 
lo-^.  >ia  f  is-,  jobi>  (employment  effect).  These  tvo  components  add  up  to 
ar:->rw-.iu«:«ly  $374  million  a  week  which  full-time  Black  wage  and  salary 
workers  fall  cm  receive  because  they  are  not  at  .employment  or  earning  parity 
with  other  workers.  This  translates  Into  a  gap  or  loss  of  some  $19  billion  a 
year.  Obviously,  this  gap  or  loss  Is  attributable  to  liahy  factors.  Including 
differences  In  education,  .' type  and  length  of  work  experience,  atfi  age-  MosC 
assuredly,  however,,  part'  of  this  gap  must  be  atcrlButed  E6  continuing  unfair 
employment  barriers  and,  more  Importantly,  It  mui£  be  redressed  If  we  are  to 
achieve  ah  open  arid  fair  economy.  <, 

Feu  persons  £6day  are  unaware  of  the  deeply  rooted  nature  of  che  social 

problems  which  are  the  fruit  of  this  process  of  discrimination.     The  effects 

-.  '  ■'  ^ 

of   discriminacion  couch  all  of   our   lives*:.    As  Chief  Judge  J.   Skelly  Wright 

wrote  recently  (emphasis  in  original);  j^/  — . . 
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How  can  we*  expect  BtacVis  and  o.ther  mlnorlcles  of 
disadvantaged  ,  groups.  CO  feel  t_hey_ .have  a  stake  In  the 
present  aystem?  T3sey  ^  are  -det^ed  the  .  fruits,  of  Che. 
nation's  b5unCy.  They  .are.  crqw_d_ed_  together ^^^1^^ 
nation's  alums*  they  _  3uffer^!wldcLsj)read  unemployment, 
they  receive  Che  J*orst  of _  most  social  services;  they 
-  5ear  che  brunt  of__the_  nation' s  brutaxitics-  As  they 
survey  our  white,  lexislatures  and 
^      '  courcrOQias  .  aM__lLureaucracle«  p  ""^ic^  . 

Chelr  cltisenshlp  l8_  second-rate— that  no  matter  what 
£he  Constitution,  may_  _say  _  about  their  equality  as 
citlrenap.  ^t^hey  ar e_  uneqLual  a nd  r uled  f r om  above  ?  And  If 
Chls  objective  Ineq^uallcy  undermines  the  bond  of 
community, fait  by  black  AmericanSp  the  fact  that  it  was  , 
the  deliberate  product  of  oppression  by  the  "^Ite 
najprlty.  should  make  white  Americans  marvel  ,iC  Che 
continued  patience  and  ^patriotism  of.  their,  black 
countrymen.  Flalnlyp  the  disadvantaged  j)oslctoo  of 
blacks  and  meters  of  other  minority  groups  Is  _a  ' 
structural  flaw  In  bur  political  .  syscem,  and  an 
abomination.  ^ 

IV.,       Bipartisan  and  Public  Support  for  Sfftrmatlve  Action 

Th^  la  it   four  decadeS  have  seen  bipartisan  recognition  of  and  efforts 
at  ciimlnariofl  oi  dlscrlmltiaclon;  these  efforts  begaa  with  the  announcement  o^f 
■principles  6t  non-dlacrlmlnatloc.  and  then  after  realizing  the  inadequacy  of 
thesu  principles  Co  make  a  real  dent  in  the  problem,  the  l^ot  tw^  decades  have 
sfccn  ah  Increasingly  greater  bipartisan  emphasis  on  affinnitivc  action- 

■   ■     I.  . 

Sinci  President  R^oSevelt's  admlnlstritibn;  the  ScccuC I ve  Branch  has 
Issued  a  serlej  of  Executive  Ordiri  designed  tb  promote  nonrdlscrlmlnat ion  in 
omplov^ent.'  President,  itennedy' i  Executive  Order  KW^S.  Issued  in  1961.  took  a 
great  s&ep  forward;  it  directed  gbveriroehc  contractors  not  only  to  refrain 
from  dlr-rVcAtiatlbn  but  to  uhtefake  "affir^tive  action*-  to  achieve  equity  in 
employment  practlbea.  President  Johnson's'  Executive  Order  11246  in  1965  put 
"Fiiri  muscir  thto  affirmaflve  acTloT"m^^ures ,  SHkriig  ^mSny  jbb  .  mark-ets 
penetrable  for  Che  first  trlme  by  groups  previously  disc-r^tai^t^  against. 

■/    ,  .  '  "  '  ^    ■  •  ^ 
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President :  Nixon  continued  Che  work  of  his  predecessors  when  he  I'.sued 

Executive  Order   U478,   firmly  restating  the  government's  policy  of  prbvlvllhg 

equal    opportunity    iri   federal    empio^-nt.      Undtsr    this   Executive  Oi-der »  the 

heads    of    executive*  departments   and  ^agencies   were  required   to   establish  arid 

f'  _  _  _        _       ■  _  _ 

ma'tntaln   an    affirmative  ,;.  prog  ram    of    equal    employment    opportunity-  for  all;, 

civilian  employees  and  applicants  for  emplbjrment  within  Ifs  jurisdiction. 

Beginning  with  the  Civil  Rights  Set   1964,   Congress  has  shown  the  same 

i^een  awareness  of  Che^iieed   for  affirmaClve  action.      In  Title  VII  of  the  Act, 

■  ■      ■  - 

Congress  authorized  the'  courts  to  order  affirmative  action,  whenever  deemed 
liec^saaryj  to  correct  proven  violations. 

Moreover,  while  Title  VII  explicitly  provides,  that  _lt_ does  not  require 
employers  to  grant  preferential  treatment  to  any  jlndlvldual  or  group  on  the 
basis  of  Its  race»  color,  religion,  sex  or  national  origin,  55/  it  leaves 
undisturbed  management  prerogatives'  to  vblur.tarily  undertake  affirmative 
action  Ln'appropr late  circumstances."'  t 

Section  717  of  Title  VII  which"  prohibits  discrimination  In  federal 
empioyraent  requires  that  federal;  :agencles  develop  and  Implement  affirmative 
action  plans  Iii  order  to  correct  underrepresentatloh  of  ^minorities  and  womeA 
in  '  the  federal  government.  Affirmative  action  efforts  of  the  federal' 
goverrment  Include  federal-  equal  opportunity  recruitment  program  plans 
developed  pursuant  to  the  requirements  of  Section  310  of  the  Civil  ■  Service 
Steform  Act  of^  1^78  (the  "Garcia  Amendment").  ^'   .  ,; 

A  majority  of  Americans  accept  affirmative  measures  as  be  I  rig  necessary 
to  correct  the  effects  of  centuries  of  discrlmlriat lori  against  minorities  'and 
women.  According  to  a  study  condticted  by  tbuls  Harris  arid  Associates  In  early 
1979,  ra   majority   of   Whites  in  America  favOr  affirmative  action  programs  for 
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aiaclC-s  In  industry  and  In  e^ucuc lonal  InacUaj^sJ^^long^^^^^^^^ 

not  Ss=d.  55/  A  survey  by  \^^^^ri^^^^^^i^ci  Uf'e  Insurance  Co^panliir 
also  .conducted  in  1979,  found  that  o£  3;  729  Individuals  surveyed.  71t  said 
'that 'u.  is  fair  for  busln«i  to  set  up  specialized  training  programs  solely 
for  minorities  and  women.  57/ 

■  Most  corporate  Executives  accept  affirmative  action  as  in  Integral  part 
of  their  business  systems,  according  to  a  survey  of  300  top  e^cutlve-s"  In  the 
country  conducted  by  SarhhIII-Hayes .  Inc..  of  MUwaukie.  ^  About  72Z  of  the 
respondents  said  productivity  Is -  not  hampered  by  minority  hiring  and  50Z 
dliagreed  «lth  the  vt««  that  an  employer' s  affirmative  .*« Ion  burden  is 
unfair.  58/  MiSy  labor  unions  have  demonstrated  their  keen  interest  In 
affirmative  action:  For  Instance,  ihe  ^L^p.  the  United  Steel«orkers .  the 
International  Union  of  Electrical  Workers;  the"  Dntted  Autowor'.ers  arj  the 
CoSUtlon  'of  Labo?  -Union.  Women  have  expressed  their  Interest  In  playing  a 
greater  rol«  In  the  promotion  a«l  deveI5pment  of  employer  affirmative  ictlbn 
plans.  59/ 

V.  Costs  and  Benefits  of  Af  f  Iriiat  Ive,  Act  Ion 

I  am  not  willing-  to  put  a  price  tag  on  freedom.  Justice  Snd  equality. 
The  colonists,  during'  the  Revolutionary  War  did  nc'  weigh  those^  eherlshed 
goals  on  economic  sc^es.  nar  should  I.  To  them  the  prln<:lpl.  equality  «a,- 
coo.-self-eiident  to  require  an  accountant's  Judgment;  But  even  so.  alio-  me 
,  .o  mention  JusE  S  .ouple  of  recent  a«l  reputable  d5^E  intimates  that  have  been 
offered  ik  connection  with  EEOC  paperwork  and  affirmative  action. 

According  to  a  1978  estimate  by  the  GSO.  business  usedybout  69  »iHi6fi 

-  -     -  ^  -      -c  ei  billion  CO  respbnd  to 'taora  titan 

hours  annually  ac  an  esclmaced  coat,  of  over  ?i  di.ixi.ou 

    _       .  hf*  rkts    cbcail,    Che  EEOC*s 

2.100    federal    reporting    requlremencs,       60/       Ot    ctvLs  ' 


.  paperworfc  Burden  was  eaclmaced  ac  only  0.8  million  hoars,  that  Is  otay  l.lZ.of 
the  toeal  paperwork  burden.  the  U.S.  Chamber  of  Commerce  claimed  that  the 
Office  of  Federal  Contract  Compliance  Program's  (OFCCP'a)  paperwork  burden  was 
roughly  the.:same  as  that  of  the  EEOC.  M^/  So,  even  If  one  were  to  double  the 
EEOC  ;.e3tlmate,  that  burden  Is  only  slightly  above  2%  of  all  federal  paperwork 
requirements.  :  *   ,  " 

Another  cost  estimate  was  prepared  by  Arthur  Andersen  and  Co.  for  Che 
Business  Roundtable.  62/  Direct  Incremental  costs  in  Complying  with 
regulations  of  3i:c  Federal  gbvernneht  agehctes  were  studied  In  48  companies, 
covering  more  than  20  Industries.  Direct'  Incremental  costs  were  the  costs 
incurred  by  these  43  comparxtes  during  1977  In  order  to  jtake  the  necessary 
steps  to  comply  wteh  various  regulations  and  which  would  not  have  been 
ihcurr^id  In  the  absence  Of  the  regulations. 

The  tocal  Incremental  cost  attributable  to  both  the  EEOC  and  the  OFCCP 
iaa  some  $217  million,  or  8.3  percent  of  the  total  $2.6  billion  cost  of 
regulation  attributable   to^  Che. six    fedxsral  agencies   studied.      Of    this  $217- 

million    cost    of    EEO    activities,     some    tloree-quarcers    or    $165   million  was 

    ___    ■  ^  _  i 

attributed  to  affirmative  action  progiams.  '  . 

The  relative,  Impact  of   these  cost  figures  on  the  "cbmpahles  studied  Can 
be  ^een  by  - ecxaptig lng--t-h^-cot9t— figur^aa  to  tbcdl  company  sales.    This  comparison' 
reveals   that    incremental   cost    f5r.  all   EEO  activities  was   less  than  0.  IZ  of 
total     sales,     whereas     the     cbsE     for     affirmative     action     programs  w^s 
approximately  0.07  pefcenC  of  total  sales.  * 

Dismantling  or  weakening  affirmative  action  programs  already  In  place 
would  halt  the  economic  and  social  advances . that  ara  finally  being  made.  As 
more    minorities    and    women    have    gained    access    to    higher    education,  their 
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Representation  In  tKe  proteSsIonal  and  official  and  managerial  job  cZfigorleS. 
tvas  risen,  ai  it'  generally  Has  tn  all' better  payl  og  Jobs^  these  change,  are  . 
evident,  igiin  -from  eSployment  data  based  upon  the  EEO- 1  ■  survey.  for 
instance,  the  percenEage^_of,_vjmen_  In  the  proC^^^.ional  field  rose  from  4.2Z  out 
of  7.8  mimsh  women  employed  by  surveyed  comi>anles  In  1966  to  7.9Z  of  their 
total  in  1979.  In  the  official  and  managerial  Jol^ catSgory.  the  percentage  of 
women  rose  from;  2.47.  In  1966  to  4.9:  in  1979.     (See  Table  1.  attached.) 

•n>ese  gains  v^re^^aOS-ioi  beyind  the-  general _  movement  In  tl^e  U.S. 
economy  during  theJ^sTdecades.  which  was  away  from  production  or  pla|t  jobs 
and  into  'service  oV  office  Jobs.-  Thus,  .tor  Instance.  EEO-1  ,^nage\:s  and 
officials  increased  f^o  2.0  fiiHIoS  Jobs  In  1966^^  3. 7  million  jobs  in  1979. 
■for  a  totJl  growth  of  1.7  millloS;  Jobs  -over  the  pef^od.  Women,  meanwhlje. 
went  from  327.000  Jobs  In  1966  to  673.000;  jobs  In  1979  for  an  Increase  of 
346.000  Jobs  in  the  manager  la  r  and  official  field.  However.  .  E6r  each  100  new 
Jobs  in  that  field,  women  accounted  for  nearly  21  of  them,  which  Qf  co«se 
provides  a  rate  of  increase  substantially  larger  than  '  their . 1979  employment 
percentage  of'  4.9X  in  that  field  (ij^.  356.000  Jobs  dividejl'^y,  1.7  million- 
jobs  equals  0.207,  which  rounds  to  21  per  100  hew  Jobs)."  -■  \^  .  , 

Changes    in   the   employment   (Stterns  of  Black  and  Hispanic  metv^etweeS 
1966  and  1979  also  Indicate  areas  of  : -nrovement  in  providing  equal  eipWenE 
•  opportunity  and   eliminating   a   segregated  workplace.     Both  classes.   Eirs\of  . 
all,   registered  dramStiS  perce^ntage  gains  In  the  managerial  and  professional 
fields.     Black  men  emplayed  as 'of  f  Icials  and  mana'gers,  for  Instance,  comprised' 
0.n  of  thL  i;4  mtlllon  Black  male  workers  covered  irt  the  1966  , EEO-1  survey.^. 
By   1979,' this  group  was  4.8J  of  the  total  'of   2.1  iUHon  Black  men  employed. 
The   percentage  of  Hispanic  'male  officials  and  manfige^s ,  meanwhile,  rose  from 
2.5:  of  the  total  0^4  million  Hispanic  ien  covered  in  the  1966  EE0=1  survey  to 
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of    the   1. 1  million  Hlijpafitc;  aen_covered   In  197^.     Black  men  registered 
similarly  ImprGssIve  gains  In  che  professional  job  caCegorjr»  going  Cron  O.aZ 
"In    1967    eo   2-6Z   In    1979.      These  growth  ^aCes,   agala,   were  Larger  Chan  Che 
Cocal   (all  populacion  classes)  growCh  races  in  Chese  eield^.      (See  table  2, 
ac  Cached 

•  I 

Boch  Blacks  and  Hlspanlcs  have  "^also  experienced  Increases  In  cheir 
percenCages  of' craf C  Jobs  during  Che  1966-1979  clme  period,  even  Chough  ehe 
percent  of  U.S.,  employmenC  tn  chls  field,  as  ineastirea  by  c\ie  EEO-1  survey,  was 
declining  (i.e.,  from  14.51  in  1956  Co  IZAX  tn  1979).  Thus,  for  Inscance, 
Che  percenCage  of  Slack  men  In  crafc:.Jobs  wenC  frvom  S^OZ  of  Chelr  1966  EEO-1 
emplbymehc  CoCa/:  ,  X4.IZ  of;  Chetr  1979  employmenC  CoCal.  The  respecClve 
percehCiiges  of  Hispanic  men  were  1A.2Z  In  1966  and  16. 6Z  In  1979.^  (See  Table 
2,  accached.)  Finally,  IC  should  be  menCloned  ChaC;  according  Co  1980  CPS 
data,  Che  median  salary  of  tull-Clme  crafc  workers  was  $328  a  week,  compared 
CO  $266  earned  by  full-clme  workers  In  all  Job  cacegorles.  In  ocher  words, 
craft  jobs  Cend  Co  offer  beCCer  Chan  average  earn.f.ngs. 

DesplCe  Chese  galas  which  ar,e  of  Cen  impressive,  Che  occupaClorial 
discrlbuclons  of  women  and  mal**  mlnorlcles  scitt  *lhdlcaee  ConceaCraClon  in 
lower-paying  jobs,  when  compared  wlch  Che  /oCat  occupac tonal  distribution  of 
all  workers,  the  face  Chac  women  are  cohcehCraCed  In  office  and/'clerlcal  Jobs 
has  already  been  mehcloned.  Such  Jobs,  according  Co  CPS  figures,  offer  median, 
earnings,  of  some  S2U  a  week  for  full-Clme  workers  which,  of  co(irse,  is  beloV 
Che^$266  a  week  earned  by  all  full-C^me  workers, 
t 

Htnoricy  men,  on  Che  oChftr  hand ,  Cerel  Co  be  concenCraCed  in  Che  laborer:- 

Jsf  '  _ ...     .  __      ._    ._  _.  '  •   

-   anl  operacive  job  cacegorles*  more  so  Chan  WhlCe  males.     According  Co  che  1979 

EEO-1   survey,   for  InsCance,   17. 2Z  of  all  Black.men,  and  20;5Z  of  all  Hispanic 

men  were  e'^ployed  as  laborers.     (See  .Table  2,  ^  aCCached; )      Only   7.5Z   of  all 

'        ■  '  / 
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Whic*  sales  were  .ImlUrly  employed.  KUU-cIfie  hon-faca  laborers,  according 
tb  the-  1980  CPS,  had :  median  earnings  Tr$220~i  «eK  -hlch  Is  suSs'tantlaliy 
lii,  Chan  Che  $266  earned  by  all  iorfeers; 

Vr.  Conclusion 

Opponents  oE  aEElrmaclve  iccISn  claim  chac  our  ConscUuclon  Is  coI5r 
blind  and  toandaces  chac  our  la<^  Be  admlnlscered  wUh  abs.luce  neucrallcy. 
These  crlclcs  argue  chac  che  govefSment  should  remain  aloof  from  tho  ^icii  of 
color  and  treat  all  citizens  exactly  alike. 

It  Is  fallaclbus  to  argue  that  the  Interpretation  6f  bur  :^ws  oust 
riaaln  cojor  blind  «hen  ILn  fact  they  have  niver  been  SppIIed  In  a  neutral 
dinher;  i  Ovir  nation's  founding  persons  proclaimed  that  "all  men  ^re' created 
equal-  but  they  also  gave  us  a  Constitution  -hich  accorded  to  Black  slaves  the 
fractional  .tatus^of  thrce-flfchs  of  a  free  person,  and  provided  a  fugitive, 
•  sla've  clause  to  preserve  the  White  mister's  control  over  his  slaves-  Until. 
Che  arrival  of.  Che  third  decenniufi  In  this  century,  women  citizens  of  this 
Republic  were  denied  the  basic  pbUtl.cal  right,  the  right  to  voti.  UntU  the 
•middle  of  this  century,,,  the  Equal  ^otectlon  Amendment  to  the  Constitution, 
'enacted  at  the  cost  "bf  a  civil  wa^.^ meant  only  that  Blacks  v,ere  enticed  to 
separate  but  manifestly  Unequal  treatment.  ; 

we     cannot     lay    claim    to    a     tradl-.lo.,     of     cblor     and     sex /blind 
adminlstratlbfl    of  our    Uws.       In   view   of   this.    It  dbes   ,  .t   behoove  us,  to 
soaaenly  make"  the  Constitution  color  and  sex  blind.     However.   It  Is  my  fope 
mc   one   day   this  will  change;    that  bne  day  Che  badges  of  sUvery  v^ll  nb 
longer  liaunc  our  nacion.  - 
As  Mr.   Ja.-clce   Blackmun   puc    Icl      "In  order  Co  gee  beirond  racism,  we 
mu8C  Elrsc  cak^  account  of  racie....     -nd  In  order  Co  creac  persona  equally,  we 
muse  crear  chem  dlEEerencIy,    We  carinoc-^e  dare  noC--let:  che  Equal  Prot:eccl5n 
Clause  ^^irpecuace  racial  supremacy.**  62/ 
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(2d  Clr,  1974);  Bridjreport  Guardians,  Inc»-  v^  gjhrU— Service  Commlssloo, 
482  F.2d  1333  (2d'Clir.  1973_),  cert,  denied.  4?1  U.S.  991  (1975J;  United 
States  V.  Wood.^  Wire  &  Met:al  Lathers  Local  ^6,  471  F.2d  408  (2*1 -Cir.^ 
cert,  d^nied^  412  U.S.  939  (1973);  Vu^lcan  Society  v.  Civil  SfervUe 
C^^^ssi""on,  _4_90  F^2d  387  (2d  Cir.  1973);  THIRD  CIRCUIT;  £rle  Human- 
Rolations'Coamisslx^a  V.  Tg^Mg,  493  F.2d  371  (3d  Cir^,  1974) :  CohtracEors 
Association  v.  Secretary  of  Lab<it-,  ^2  F.2d  159  (3d  Clc .) ,  cert .  _aented^ 
'404  IJ.S.  854  (1971);  FOURTH  CIRCUIT:  Sherrill  J^P.  Steven8_&  Co.^AlQ 
F.Supp.   77b  (W.p.N.C.   1975).  affM,   551  F.2i  308  _C4th  197.7);  FIFTH 

CIRCUIT:  NAACP  v.  Mten,  493  F. 2d  614  (5th  CIr.  1974);  Morrow  y> 
Crisler,  491  F.2d  1053  (^th  Cir.  1974)  eo  banc,.  cert._  denied,  _4 19  U.S. 
895  (1974);  Local  53,  Int'l  Ass'n'  o£-Heat-  atid  Frost.  losula tors  .  and 
Asb^^^^^^4terki^  v.  Vogler,  407  F.2d  1047  (5th  Ctr^  1969);  SlXTH_CIRCyiT_: 
Unite4_State3  v.  Masonry  Contractors  Ass.* il,  497  F*2d..  J71  _(6th  Cir .  _  1974) ; 
United  Statii  v.  L^cal  212 .  -  IBEW^  _4?2  T>2d  634  (6th  C_ir .  1973)  ..  Sim3_y.  . 
Sheet  Metainforicers-:  Local  65,  _  4S9.:  F . 2d  1023  .  ( 6 th_ _Clr ._ _ _19_7_3 ) ;  *iJnlted 
.  States  v^  Lbcal  38,  IBE^,— 428-F.2d  144  (6th  Cir.)  cert,  denied,  400  U.S. 
943  (1970);  SEVEhfTH- CIRCUIT: .  United  States  y.  City  of  Chl^agtr,  549  F.2d 
415  f/th-  Cir  -ISL7-7-) -cert^  ^denied .  .  434  U_._S_._  875  (1977);  €rockW  v. 
Green'  534_P.^d_7l5-  a^h  Cir.  1976);  Southern^ll.  Builders  Aas^n  v. 
Ogilvie,  471  E.2d  ^680  (7ch  .  cir,  _l972)i  EIGHT  CIRCUIT:  fireflghtdrs 
fagtitutfi  for  Racial::  Equality,  y.  City- of  St.  Louis,  588  F.  2d  235  <3th 
Ctt.'l97_B).  cert,  denied,  443  U._S.  904.  (1979);  ^?^ed  States  v.  N^.^ 
Iridua.^  Inc.,  479  F.2d  354  t8th  Cir. '1973);  Carter  v.  Gallagher  „  452  F.2d 
322  (8th  Cit^  1971)  en  banc,  cert^^  ttettiedr,-»06i,U.S,-3i.Q-US72) ;  NINTH 
CIRCUIT:  United  States 'v.  Ironvrcrker^-becal^&,  443  F.2d  544  (9th  Cir.), 
cert,  denied,  404  U.S.  98''(1971).    ^  ^ 


-6-/    U^-i  U.S..  193  (1979). 

^/     Id;  . -at   206.   ciUag-_H.R...Rep..         914^  8^^^^  ^ 

—  rBVa)    at  29,  U.S.  Code  Cong.  &  Admin.  Nev/s  1964.  p.  2391. 

SII  4rkers  Co  enter  Jobs  previously  restricted). 

—     l97inL££tSa£         j^'^"  c°""^U       Policy     Seaeemegt  o„ 

E»ploy"_^^P<<°"-^^_y__   Coordio^^^^^^^^  Government  Agencies.  41 

Affirmative  Action  Prosrams  for  State  ana  i^i^x. 

Fed.  Reg.  38,81*  (1976).  .; 
U/    n-^^-^».iwnrlcprs  of  aaerlca  v.  Web«,  £UEra.  at  208. 
12/    42  U.S.C.  52OO0e-6CS)  (1964).  ■  ' 

^r  42  tl-.S.C.   520aO.-6(eX  as  amended  by  the  Equal  Snplo^.ent-Opportunlty  Act 

—  of  1972,  Pub.  C.  No.  92-261.  86  Stat.  107. 
;  14/    431  U.S.  .324,   339  n.20  (1977). 

^/   .EEbC,  finldpllhes  on  Affirmative  Action.  suEra.- 

W    Ellzab...-M.Taggart    M^culst     jU^^,    Cender   ..d^  (Lexlns^o,. 

—  Mass:     D.C.  Heath  &  Co.,  1979),  p-46. 

^/    Dred  Scotc  v.  Saoford,  60  U.S.  (19  How.)  393  (1^57). 
W     SImqutst",  MtnortlH^^nder  and  W5rk,  p.47. 

19/    D^lel  A,.  ^^-^^"i^^r^'fT^^^'  «t.r  Slaver, 

—  (The  University  Press  of  Kentucky,  1976),  p. 2. 

^0;    Herbert    Hll.,    Blac^^    and   the   ^.^t^^^^V^mLJ^  (Washington, 

—  D.C.:     BNA.   Inc.,  1977),  pp  11-12. 

22^/  Id.  _ 

22/  Almqulsc,  Minorities;  Gender  And  Work,  P-*7.  _  -  ,  ■ 

-2^/  163  U.S.  537- (1896). 

^/  357  O.S-  483  (1954).  ^ 

267  AlSqutsc,  Hlnnrl^tes^nder  and  W5r^c,  P-48.  - 
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Zri  The  aisicrlmlaatory  coriil  U  lono  .  experienced  _  by_  Chese_  minor  Icy  groups  have 
been  -  cloc  OSe  riC  ed  _!  ri  the  f  6  t  lo  v  1  ng  .  pub  1  tc_a_C_l.o_n3_  by_  c  h  i:  U .  S .  Conmis  s  ton  on 
Civil- Right The  .Nava  jo  NatlQnl _  An_  American  Ctrltmy  (  1975);  iR^e-^ott^- 
wesc  iJidlan  Report  (.1973) ;.  The  .Forgotten  Minority:  Asian  Amerlcans^^  New 
York.  Ctcy  (Stace  Advisory  Conimitte<»  Report  1977  );  .  ^ttcees^  Asian 
:^er  leans;.  Fact,  or  F  Ut  ion?,  i  1980  )  ;5tyatiRer  In  One's  L.and  (1970);  Toward 
Quality'  Education.  .fgr_  Mexican -AmeilCat»  (  1 974  ) ;  *  Pucrco  Ricans  in  the 
Contlnencal  United  States:.  An  Uncertain  Future  (1976).  , 

2S/  W.  Ch^ife,  Womgn  and  Equa^ty;  Chansln^-Pattcrns  in  American  Culture  (New 
York:  Oxford  University  Press,  1977), 

29/  A.  de  Tocquevllle,  Democracy-  ia  Aiocrica  (J".  Mayer  ed:,  C:  tavrence 
trans.  ,   1969),  p.  3A1.  . 

20/  A  Consultation  on  Afflrmaclve  Action  In  the  I980's:..'  _Dla^iantIlng  the 
Process  of  Dlscr  Iraliiat  Ion ;  A  Trbposed  Stafcenent  6t  che.O^S.  Cotmnlssion  on 
Civil  Rlglits,  Mar.    iO-ii,    1981,   pp :  44-^5  (scatemenc  of  Joe  R-  Feagln). 

4^/    S.Y.  Times,  Mar.  30,  i98d»  at  21,  cbi:  I. 

32/  See  generally.  Women,  Work,  and  WaRes:  Equal. .Pay  for  Jobs  of  E^l  Value 
(Washln>;ton,  D^C:   National  i^caderay  Press,  1981). 

33/  Schnltc,  "Sbclar  Slt-'iiittons  .  Decermiaints  of  Interview  Decisions,"  29 
Pcrsbnn^;!  Psychology  79  (  1976). 

34/     Schmlct  .  .irid_  Coyle.,    "Applicant.  Dec  Is  Ions   In  the  Employment  Interview,"  .61 
'      J.  Applied  Psychology  184  (1976). 

35/  Joe  R.  F.eagln  .and  _Cla  l_rec e__Bqoher  Feagln ,  Bi^^-imif^a^ion  American  Style  , 
Institutional. .Rjclsn  and  Sexlsj  (Englewood  Cliffs,  New  Jersey:  Prentice 
Hall,   Inc.,   197S),   p.  33. 

36/  Id. 

3  7/  Benokraltl-;  and  J-  Feagin,  Affirmative  Action  and  Equal.  Opportunity, 
Act-Ion,  Inaction^  Rreaction  (Boulder ,  Cbl:;r.idc:  West  view  Press ,  1978), 
pTll. 

4&/     Feagln  and  Feagln,  D^lscriininat  ibn  American  Style,  pp  46-49. 
39/     Id.  ^  ' 

40/  _rd. 

41./    ^J:  '  -  - 

4_2/  Id. 

43/     Id.  at  pp-  54-55.'^ 

u^r  i±.  At  p.  57. 
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4^/     Ld.  at  p.  59. 

46/    Teams Cera  v.  O.S. ,  supra  ;  ac. 335  n.  L5» 
£7/   ■ 40L  U.S.  424  (r97L) . 
48/    J^,  at  43L.* 

49/     "Employtaent    and  >^rnlngs\  .  Vo_L.__28,  ^^N^^^^^        p.    50,   Jan.    I,    1981.  U.S. 
Depc .  of  Labor,  Bureau  of  Labor  Statistics. 

50/     Smith,  "Youth  Unemploynent",   3  J.  of  Intirgroup  RelatI5n§  52  (L980-8L). 

51/     U.S.  Dept.  of  Labor,  Bureau  of  Labor  Stat U ties,   UnpabIIshed>^Tab.j  1^ t ions 
from  the  Current  Population  Survey,    L980  Annual  Averages. 

52/    Employee  Inforniac  Lon  Report  ,  (EEO-I),  EEOC,   t966  nn^^,  1979. 

^/    U.S.   Dept.   of  Ubor,   Bureau -of  tabor. Statistics ,  ..Unpublished  Tabulations 
from  Che  Ctrrent  Population  Survey,   L980  Annual  Averages. 

54/    Skeily  Wright,  "CoIor-BIInd  Theories  and  Color-Conscious  Remedl-is",  47  U. 

Chi.  t;;  Rev:  :i3  (t980). 

S5/  :5.C.   §2O0Oe-2< j). 

5^/    N.?.  Tlrae«:  Feb.   L9,   L979  at   L2,  col.  L. 
57/    Walt  Sr..  J.,  Aag.   7.   L979  at    L,  col.  5. 
58/    Wall  St*.  J.,  Apr.  3,   L979  at   L,  col.  5. 

59/    Joint    comaents_  of    AFL-CIO,    the   United   St eelwbrkers ,  _ the  International 

 Union  of  E_lectrlcal  Workers,   the  United  Aatoworkers  anH.Che  Coalltlon.gf 

Labor  Union  Women  submitted  on  Feb.  2.  1^80.  to  the. i3f flee  .Qf_ Federal 
Contract  Ccnpllance  Programs  on  proposed-changeS- to  .41  ^C.  F.R._  .Parts  60-^^ 
60-2i  60-20,  60^30,  60-50,  60-60,  60-250.  arid  60-74L.  published  In  the 
Federal  Register  on  Dec.  28,  1979.  ^ 

60/     Report     by     the     Comptrollec     Genera^   of     the    United 7:St:at^es7--:^^ 
—      Pa^er^ic-lr^    trnpa^t    on-Am^cari    B^lnesses , .  U._S._    General  ^Accounting 
-  Off  tec. — GGD-79-4,   Sbv.   17,    1978,  Appendices  VIII  and  IX,  pp.  2L  and  23.  , 

61/     Dally  Labor -Rep5rt,  No.  86.  p.  A-4.  Maj-  5,   L98L,  U.S.  Chamber  of  Commerce 
StaceQcht  ot  EEO  Cosfis  to  Employers. 

62/     Cost'  5f   Government.  Regulation   Study   for   Business   Roundtable,  Apperidlx. 
pp.  .  4-6  arid  4-LO,  Mar.   L979,  Arthur  Andersen  and  Co. 

63/     gegeriCs    of    th^   University    of    California    v.    Bakke ,    438    U.S.    265,  407 
^  (1973).  : 


372 


falilc  i;  Cbiprisbn  of- IMS- and  1979  EEO-l 

for  Total  Workers  ana  By  Hex,  O;  S; 

1 


Total,  Doth  Soxes 

'I'otal 

-Hon  ■  -- 

-'  Total  -tateii 

Occupation 

1966-  . 

1979 

1966-'' 

1979 

1  966- 

1979 

(2) 

(3) 

W 

K\ 
\V 

'  (61 

\lf 

Total 'Number^  Ml  Jobs 
(in  Thousands) 

/I, 00/ 

JJfOP.! 

17,111 

20,264 

i,m 

13,598 

Percent  Total, 

All  Mk 

1 

t 

100.0 

100.0  , 

inn  n 

inn  n 

100.0 

100.0  . 

-  -  j 

4.9 

Dffinhlc 
UiUCiuiS 

u.o 

in  0 

iDiU 

2,4 

8:8 

.  t  / 

4.2 

7.9 

lUtnnJOltlll!)" 

■  - 

i.'J 

■  5.1 

A  C 

2.8 

::  5.0 

7.2 

8.9 

t  n 

b.4 

7.2 

8.9 

11.4 

Office,  Clerical 

16:6 

15. 

n'.i 

32;  i 

Craft 

^  14.5 

i  .  .. 

12.1 

'  -19.7 

ly 

.3.0 

2.6 

> 

operatives 

6,0 

21.1 

27.4 

23.8' 

23.1 

'     ,17.1  ; 

Laborers 

9.8 

8.3 

10.8 

9,2 

7,5 

* 

'  7:o 

Service  • 

7.5 

6.2 

,  6.5 

10.3 

11.8 

1 

-  I'Q.help.flssurD.coDforiey  with  15^!)  fiata,'  professional  and  technical  occupations  cover 
1967  rather  than  1966. 


Note:  Due  to  rounding,  individual  entries  may  not  s'Jin  to  totals. 
Soiirce:  Employer 
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2;  of  1966-^^ndi9l9;EEd-l_OccOpaEl^^ 

_  ._tor  Heii,  by  Seleced  Population  Class,  U.  S.  Suwry  • 


(1) 


Total.f'jmber, 
Ml  Jobs 
(In  Thousani!':) 

Perconl  Total, 
All  Jobs 

Officials 

Professionals 


I/, 


Technicians 
Sales 

Office,  Clerical 
Craft 

Operatives 
Laborers' 
Service 


2/ 


Total,  iUClasses^ 
17 


1566- 


(2) 


100.0 

e.2 

6.6 
3.9 
].2 
16.6 
14.5 
26.0 
9.8 
7.5 


1979 


33,  862  j 

ioii.o 

11.0 


rfhite  'Hen  ■ 


1979 


(5) 


5:1 


15.6 

ll'A 
21.1 
8.1 
8';  6 


15,165 

100.0 
12.1 


4.9 

7.0 
7;2 
21.0 
2(;.3 


5.( 


16,724 

100.0 
17.0 
10.5 

•';  5.5 
7.8 
4.5 
19.9 
22:1 
7.5 
'5.2 


Black  Meii 


17 


1966-' 


(61 


1,421 
100.0 

o;9 


1.2 
1.2 
2.5 


38.0 
33  .'^i 
•17.1 


m- 


-m- 


2,124 


Hispanic  Hcn^ 


4966-' 


(8) 


2.6 
3.0 
3.9 
5.0 

''14;  I 
35.5 

17.2 
13.9 


43ii 

100.0 
2.5 
,2:2 
2.3 
2,9 

5;i 

14.2 
32.J 

i 

26.4 
12.0 


1979 


.J!l 

1,082 

100.0 
5.6 

3. ,3 
3.4 
4.8 
4.5 
16.6 
,29.5 
'20.5 
U.9 


1/ 


To. Iielp. assure,  confoimity  with  1975  data, 
father  than  1966. 


and  techr'VUc':ui.;ior,  cover  1967 


!/  ,.cia  A.i.».,  Pacific  terlc.  Indian,  S        •.a.n.  r,.  m  .ep.r«;'y, 

and  woneh. 

Note!  Due  t;  rounding,  individual  entries  Say  not  suin  to _totals.  ,  ; 

Source:  Employer  inforniation  Repdtts  (EEO-1).  > 

m 


Table  3,  Comparison  of  l?b6i'jnd  19??iEO-tOccypa.ti'onal.Dk 

for  Women,  by  Selected  Population  Class,  u,  S,  Supary' , 
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-QccupatioiT 


 flh 


Total  Number, 

All  Jobs...  

(In  Thousands) 


Percent  Total, 
All  Job;i 


Officials 


1/ 


Professionals 
Technicians-^ 


Siiles 

dt'fico,  Cicricai 
Craft 

Operatives 

Laborers 

Service 


Total,. All  Classes 


27 


-m 


24, 


100.0 

e.2 

3.9 
7.2 

iu 

26.0 


m 


33,B62 

iijc.o 

11.0 


7.5 


5,1 

15.^ 
I2;4 
21.1 

8.6 


Wtiite  Women 


i966 


6,925 

i 

liio.o 

2.6 

u 

■2.7 
9.4 
40.5 
2.9 
22.6 
'6.6 
,8.6 


^79- 


10,843 


lOOrO 

D.5 

8.7 

D.l 

12.4 
J3.5 
?.6 
15.6 

10.4 


'Black  .Women 


609 


100.( 


-^1- 


I 

u 

-  ■  I 

'1.1 

17.6 

2:5 

26.1 
14.6 
29.0 


1,8(18 

iijo.ti 

2.5 

1.7' 
7.0 
''I] 
2.6 
23.3 
1(1.0 


20. ( 


^7 


(81- 


-m 


195 


100.( 


1.6 
1.8 
6.7 
23.9 
4.9 
30.5 
17.6 
12.1 


fiJB 


100.0 

4-  - 

.  2.6 
2.8 
i.2 
8.5 
26.6 
3.7 
24.4 
14,5 
13,7 


~  To  lieip  assure  conformity  with  1979  datn,  professional  and  technical  occupations  cover  1967  ) 
rattier  than  1966.  ;  ,  /  -  J 

.  / 
I 

I 


lllPluiles  Asians,  Pacific  Islanders,  American  Indians  and  Alaskan  Indians,  not  shown  separately, 


and  men. 

tidte:  Due  to  rounding,  individual  ehtrie:  may  not  sum  to 
Source:  Employer  Iiiformation  Riports  (EEO-1) . 
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APPENDIX  B 


(  EEOC'a  Affirmative  Action  Cullellnes*) 


FRIDAY,  JANUARY  19,  1979 

:  PART  XI  .  ■ 


EMPLOYMENT 
©PPOkTUNlTY 
COMMISSION 


AFFiRMATlVF  ACTION 
eUIDEtlNES 

Technical  Amendments  to  the 
JroceaurdI  Regvleitibns 
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I&S7U-C6-M) 


orforfvHfrr  commujuon 
j-AJir  i60»--.AjTi^>UkjTy5  action 

AfnOFXlAXt  XJNDlk  TUU  VII  OF 
TWl-OVJl -RIGHTS  ACT  Of  19*4, 
"Ai-AMiNDED 

Adoption  at  ln^t}»*yla*\^m  G*M»U*— 

ACTENCT:  Kqximi  Efaplorcicat  Oppor^ 
Utility  ComnuUiod.  .  _ 

ACTIO  N;  Ad.pp.tSon.of  iUJa4_QuJdeilnoi 
oa-^jlrauitive---  Action  --»pppopn*i* 
und*T  TilXe  VU  oi  tiie  C.-Jil  RJiUU  Act 

of  I96<  U  iaeude<L   . 

sr^IM4i^Y"  The  EdiiiJ  EinploTSient 
Oppoctuaity  Cammiss:ott  vaaa  UJ.en- 
coui-a^e  vojunLifT-  n"'i"n  •''ini"»TT 
enjplojTnen:  iHscncurjitum.  *ad 
hereby.  pu&Ushea  its.  fl£jU  CuideUna 
oa  -AXiU3i»uv<-  Action.  ,-PTopo»«l 
GuideUnes-^cre  ^bhiOed  on  DtcrTxa' 
t>e.r  _2a,_  I977  liC  FH  g4.9:B?  .'or  pulUic 
eotnmctU.  Ttit  C  omciisxtoo^  Ha*  _dxiw 
ui^;*zevJ  '.hoAC  oicnmenta  usd -Ub^en 
tfiem^irjta  cijriiittcnuon  tn  prepuinjr 
iu   firni- OuiiJrii.'iM;   The  .PneixaPle. 

pijir  rf>r'Lwuir(i  tr.r'se  Ouldellscj  uul 
riplju^'  iiu-v  .;nr.  ^tues  .rAijed.by__L4s 
eoBtmr^iU  fiav'»^-t<^-a -iJdFcaAetL  TJ35>e 
OuideiUie*  •  1*7  Li£  tlSllS  Cf  TOJUD- 
t*rT  »ciupn»..  V£i«S  _  jfctgroittVLUt 
«  p  e  nA-'.-i^ti^  Th  <•  r  ^  r^-icntj*  i  tj« 
«t:on  :ne  Coennii^ton  itnil  taJte  when 
tfte  prpcrdur^  QutUlird  tiema  hJiTR 
b<«j--foUo*«nl.  ny  .  «luc:<titmjE  the 
3  Lad  (ixT'lj  for  valuntarT  actiea  in 
thc.<'*i_OuJ4t*llr>«*S'  '-be  Comcuisior.  en- 

rrsort  to  Ut!<i:!on.  - 



FOR    Ftmrrn:::^  crtx>ru^\TiON 

CONTACT: 
Pctei-'iC,  Rot>* Kjon^  DlrrcUjr.  Ottlcs 
of  -  -PoTiey  -  IsipiffJTvrntAilon,  Room 
^q02A,  2*Ji  E  5trpr;,  N.W„  Waih- 
tniwn;  r>  C,  2050-5;  i202i  Z5i-tA^}. 

Str^PLE?/^rT;\Sf  Sii'OIlitATIOM; 

Ait  O'k  a\7.ir*f  or_ri.tS  OrrpjoMm  on 
\miLidATrrt  .vcrros 

Tbe  EkjuAl -EsipUJvrrapn*.  Oppomiiir.* 
ty  Comxniision  I  'ESOe*',  '"-iie  Ccm- 
nriiilQn  1) .  e_iifOn:«i  Title  VJl  of '  the 
C'vU  Rrahti  Act  of-i964.  w  xmendivl, 
■■^»llc  VII."  ".fit:  Act"\  xtncn  m.-fcJEci 
to  diicn=il^_'^  ^  empioy- 

.fflt  o-t  :nc  hjju-a.f  race,'  color;  !tU- 
■ott.  or  mtloRal  on^m.- Th«^ct 
.•••<tvjtr<^L*.Jif _C3riniLi-iton  U3  Lnv»3tlz*tc 
■--•unyiAinti        itrcKipt  10  c^nrct  :??Pr 

',.^.rou^n  •  .     1.  or,  LI  aeceaiJLry, 


IUU5  AND  RfOULATIONS 

tbreiHt^  court-ictietu  The^  ActAJLw-aU' 
thorzrs  pnTate  Indivlduais  to  bnutf 
tjkwaujtA_U.U:cir  compiAmu  axe  not.rer 
itairfrd-^tto^-thetr-Mituracttoo  cr  witiilii 

rHo  itaXuiory  tlmf  person  —  "   

_  Sl3ce_tne_eixac_ai_eat  of  TTtlg  TTI  at 
ttieCirl^  RigbLJ  Act.oi-t5S4.  many- cm-- 
ployers,  U&or  orxmaizatlons,  uid  ot^:rr 
p<rson3„>iib J *ct_jp  the.  Act  have  %1- 
lered  empiortncat  jystcau  to  lmpi»? 
ment  the  purposea  ot  Title  Vn  ty  tm- 
proTing  employmcat  opportunltlei  (o^ 
prwiousiy  .  eieJiuJed  croiipi^  Xiccx':M 

plr^  mad  pgmuLiTe"  nature  of  rrstanle 
dtKTominxUaa.  .vcux2xt  ir±DQrrUes_3ad 
vemeB -SJt  -Bep.  No.  92>3Je. 
92sd  Cone  2xul  Sesi.  8  (l.<73)>.  Ciies* 
m}uatJU7_  efTorti  often  InTolva  atdfl- 
f  T-i r  rhingn  ip  -esiploynfot- relAtloa> 
f>T*p»  Some  of  thea* *ctteni  hsce  been 
c?V*lb'iiyrr|l_vir»r'_'^''  Tltlr  VU.  n  confllct- 
Laff -With -statutorr  lan2UA<«-r«auincY 
that  employm«r^"deeirlea3  ofit 
baaed  on  nure.  color,  relliron.  lex.  or 
haiiocuU-oHcm  ctmsideruioDV  Accord* 
InslT.-t^e-CQsuBiutoa  -ti«lie7e»  it-43  4m' 
portant  to  umounce  the  Icv^  prmci- 
plj^  «hJcj3i  TQvern.voUiQtarr  jh£flrmjk- 
»ctioc-uad«r-Title-  VU-  r  atl  other 
^emplo/meot  discnmixuuoa  Uws.  v> 
ili*t_perMna  luhject  to  the  Act  have 
appropriate  gvmlance.  These -.Guide> 
Lines  coostltute  the  Comsuuloa's  in* 
Lerpret*uoa  of  Title  VIX,  harmonmnc 
the  Ae«ct  .to  ehmmate  and.  preTcat  ilu? 
ertcuiiiUioQ-and-ta-c0rreet^-ct»-  elfec^ 
ef  pTXT  dUcrtmlnatioa  'rtth  tl^  ceed 
to  j>ro**ct  all  latUTiduiisjtota.tlUQTin- 
tiia4loti^«a-the-ba:U3oi-r3ce.  color,  reli- 
gion, sex.  or  oattDt'.^!  orunn. 

R«iUM(3_fpr  cmdaoce  hjTe  br^n  rr- 
eetv^  iy— the  Commiuioa  -from-  -per- 
sotu  subject  to  Tltie  VTI  eoccemlna 
the  reUtlOQshJp  be',Tg».-ra  aLflrTnn,tlve 
actioTL  and  ,v>caIleJ-  '-ceTer5e-dl«:ninl' 
'oatlppi^-Therc-  Is-RO  wparate  concept 
iind^r  Tlt^.  •  VTI  of  "reverse  dUcnram.v> 
tioh."  J3Ucr_  .r^jjaatiafi  attairjt  la.^lhdl' 
Ttduaia  feet  .*use  of-raee.  Colo  r.-re  Ueio  n* 
sex.  or  oatlooaJ  on«r.n  la  tUetr^l  under 
title  VTJL  Jd.iDpnaLi  r.  SanlB_ye_  Trsil 
-rpanj^yorfalion    Co,    OT    t7,Sl  773 

_  To  ciar ' _t.*irf_ _rela tL£iiUiilp_between 
xiflrnaat,'  -  ic*loa-And  a  r^jLatcr-iaJ. 
[nu  Llaxirr  of  dis«:3-lminattan.  a  aew  seC' 
tlon  t^ns.l  of  thne  GuldrUnrs  sets 
forth- -ibe.  hi^tSacaa.  And-.ieirulattve 
foundation  for  tBe-CammlMlog  j-lBtfrg- 
pretarlon  of  Title  VTL  Section 
:dda;i(bj  er^Uiiw  that.  Ca_i«re»__?n- 
act-e<l -Title  VU -ta-ordeT  to-ove-roome 
the  effarta  of  pact  and  present  em- 
pJo_hner^t  i?rartl_ec3_TP.r,lAh_a« 
linj*F-patt«ra  of-riatrtction.-exciu5lar  • 
dL5cniiilnatlon.-ieinrr»3tlr>n  xnd  inierl- 
or  .treattnentjjr  nynoni[t^aj\iJ  "•oine*^ 
In  maay-iTOLs  oT.  lUe,-CDnjrrttajLi6u«ni. 
to  accompllah  this  objective  by -e3Lab- 
^shlna_  a_nat^na2^pqllcy  lun^nst  tils'" 
cruninatioa  - m  rm;3iflyTnen:  -ind  en? 
eouro^uxx  voluntarr  .LfJLmauve  action 


ta-eUnina^e-  harrters-  to-  eq^ual  esjptar* 
ment  opportunity.  It  ia  the  Cott«ni»- 
sioD'a  tnterpretatlfig  that  appropfUtg 
voluntary  _  -amzma^tlre-  actlxjo..  tLf  af^ 
Qrmuxre  artlcfa  pxn-auaat  to  txymtSaiB^ 
'IstratlTe  or  Judicial  rwulretnent,  aoe« 
not  constihite  ixnlasrful  diacrlmli\»UoO 
In  y1oi*lion-oMhe^  Act  

It  la  exaeotlal  to  the  effective  Uflble^ 
mentaUOJl  .01  Titl.B  VTJ  that  thoa<  _Vho 
tak» appropriate  rolimtary  aiilri%AUv« 
action  receive  adequate  protc<t|oo 
ftxalnst  claUaa  that-  their  elforta  ^p- 
ituut«  dlK-rtnlnMlnn-  Thg-tena -»f- 
nrmattre  acUoL\  aemsi  tilow-action^ 
agpn)prlate_u>_gveTcomjP  thf  _ejf crC*  o/ 
p»»t-ac  -present  practice*,-  pQllciej;_flr 
oth'9'"h«nleTT  ta  equ*l  -esipleyifieftf 
onpor^TUUty.  Section  tCOflJ  of  tAc>e 
Jutdeliaea.Identinea  tirniuMTAnrtfji  1;^ 
«hieh-^Qluncaf7-aniiBiatlT«  actitftt-Ui 
pernuaaUiIe  under.  Title  VTI.  W^eo 
»ic£i  .cu-au».tancei  .exiij;^..and._^  Plac . 
or-procram  QtHe'rvlae  comoUe3-«u^' 
Eheae  Cuidellnea.  tu*.  Commiaalota  ViU 
find  that  there  la  no  reaaopable  c»ua* 
to- believe-that- the-  afXlrmatlve  a^tioa 
ptaa«r9rocriai  violates TltlXrVTt^^e* 
1 160A.l(Ha).  In  _addiUon.  a_l50tj0(|]l 
provides,  that  where  ,  the -plan.  or_Bro? 
from  ^  la  wntlnx- asd  «as-adcptrO  19 
rood  faith.  In  conformity  vith.  and  ta 
reliance,  upon.,  these -p.mdeUne3^..1J3.c 
Cgeimiasioa-wUl^provide-tha  ^p^KeCf 
tlon  authomett —  under  secHod 
713<bxl)  of  Title  VTI.tJ  ^ jCmployer; 

labor-  or«ani£3.*Jon  or  jothtT  p^rwit 

tateif  the  actloxk  Scm^OC  r.^^jf'^T. 
419  P.  SutTp.  1022.  IC33.  n.  34  TtO^ 
1378).  aVj'a.  H8..P,3d-.ia7.iird  -Clr, 
1^77),  rert.  denied,  98  S.Ct,  3U5 
(19T3).  ' 

-On.  Oe!CCxnber  35...  t977;._a.t  .4.3--JFS- 
4-iZ2i  the  Comzmutonr -published  ^rni^ 
posed  "GuideUaea  RemedJai-^^rf  or 
Mil  rwaAl  ve .  _AcA l.on  "  -  -"V.-  ?h_e_  _FiSi(ft.Uf 
Rxotaxsa  and  Invited  xo;nniwDtS-{yc^"a 
the  public  Comments  -  xe.-'j  recc**e<' 
frop  aiiDOat  500  mdlviduais  and  qfja- 
mz3.tli — V  -The  -pam^raphji-  below  .sUai- 
ma":"  ».ne  oiaJor-Lssue*  raiscd-by-th< 
coct-ofiots  and  hidlc\te  tUt  wjy  in 
wbicii  the  fluil  .CLUidelin.ea >di?'  e.n  the 
coneerna-ni±ied-hy  the  ecmmest,;^  — 

On  Deeemb«'r  11.  1973.  the  Cotnffxla- 
»J.o  o .  vated.  ta  appro Ve_  _th  e_  Gl^.d.eliJsea 
In-^'laal  iorm. -Pursuant -to  Execytive 
Order  12087, -the  Guidelines  were  then 
distributed,  to  all  Federal  atfencies  tor 
their— revdew,  -t;oniroent3  _recety/^d .  in 
this  proctjs  .\re  also  reflected  Ux  Khr 
discussion  t>elo«._  _  ' 

__L  COAffca  or  QurAcL'i^rzz'  T*rn.f ' 

The  propcr*d  Ouidellnes  :^ere  tj*-;*^ 
-Proposed -Guide Jnea-  on.  AfU«-T>.-«tive 
and/or  Remedial  Action"  -and  -tjie 
ghroM  "remedial  'and/cr  .-yf :innatj«'e 
*M-UtlU2«l_.throuiihout..  ii\c_ 
'ocuasnt,  A  nuinDer--of  comrttftits 
.UMtl'  nrd  the  difference,  Lf  any^  be- 
xee  n  m.edUl  ac  :1  o  n  and  a/ 1  IflliaU  e 
,  :tioa  The  term  "remedial"  has  p«  n 
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. .    .  .   

n*ouA  :n>pi:ot;on  .vnA:_i  :.-:r'*a_i;on  of 
•.rte-  rrCuiTPa- txfJcrr  4J!;r:n*« 

3l  Tiix__CcaQ«iiiJO«  PMOcas 
no."*  Auxi-MiT  .-L-rr  .\««ur.ti>  Pnuow 
yje  g^iiCeiir:cs        mOicailng  a  Cam* 

|>r-r'-m.iaAU on  :,1ia-oiiIicr.i;cs  er—ie- 
frtu]'-*;  aad         Uie  pammioian  vould 

•xtu'.n  or  raxips,  or  si-octss  thM34a^ 

7>^r«vort3-to«    Ca.  ..  ■427___U^_._  =7^ 

s'ii^aor  race,  coiar,  rriiiiCJi.  or^ 
•J  0  r.    J3  r       :a  ^fP  ru  Sij  c.V  uj  lUe r     •  :* 

ecu -S2:cc  c*;^^^:^-!,  iff-w-*- 

(*■'•>■:]>  TTic  Cjmi3:i3:uii  *i-  .'^jUow  tic 
liiii^*  •..n't^e-«K.>''i  ii>  J.:ry_«  cn^v;>f_  com* 

-f  ■tirir  coic*.  reUKion.  a«x. 


C-  -V'ir.rV   rv--:^-.T*H:-<^nt^  Tl'.e  9rortl 
~'t:i.v*^i  ■  'J  J"^-  -iseii-tiy-ttvc- 

'  ci  j  to  Tr>r -'^  111  ^lt;:t;riiiir^t:qp 

;i:itir:tfd  .'ly  '-nc  .'it'J  of  '.nt;  cai«- 
III    C-:.'«-?:3iaiAnof»-ar  -H-^ce,  Cot:oj*. 

••7  ii:_^t7iX>T>*bfT  Di:c:sjo:<s   

t>;i-.,.f  •.f.xL  T.V.e  :»rnuir^  ^'''^  .^f^ 
fm-^'oy'TiT.t  ^'ccistorj  5e  aiaUe  with- 
ou:' torU;»i*rvtion  rvcr..  color.  rcU: 
iroru  stf:^.  or  .-^tic-r>ii  -^^^''^'^ 
-f  .K.  c*rr^tI^l.^•.l^■C••s.  TTita  conc^uj<l*-n 

"^;!r  Vll  'luf  rreTrr.t-d«i3JOO 
rmcKAt 


RUU5  AND  8£CUl>^TlOJJ5 

U)  jeii-ffvaJuate  lhetf-(«iE!lo>iservl 
3.f3-:t»cea  acd_tq  endeavor  wnisiaaic* 
Kj- ZajT-aa-'poasihle.  lis_LJ.:csUig3  ol 
»a  uiL.'nminaxc  and-Jcamninuaus -gage 

pcper.  Ci-T;  3rM<iv;  ■i:'^.  C.^_^.i05.  418 
(13T5\  S«e^il30.  Cr.7c>  v,  DuA:<  pa\crr 
Co..  401  U^.JI^i  a37ir. 
- -TV.vuu-i^ie  ^u^resxe  Cpuri  .r«.o»rx3es 
tHAt  ceraora  suoj«v  ^o-T-lUe  VTI 
corjitier  race,  jex  and  rvational  ort«u\ 
in^;y<^  xnd^eviJuailona.  la 
AiimuoQ.  Lne  Coun.  "tuj-eaarha^m^ 
the  cos;«;3t  '*r^ncilIi*.lon  and  Tolun* 
tan'  -  actixja.  kith  ex.  li".  aa  tJil^O  oi?  as 
Uhe  pmnatrr  me:acxl^jX4afor«iruf- Title 

or  Caiv/omia  v.:  iTrj^S  A32__g.S.  355 
{1977>.  VolUBtarr^  icuoo-  neceaiam? 
tmoUe^  UUnme  '-o  inA*e  *  reaJonaSle 
,4U(U«niem  J*,  to  .  _wtiether_..' artioo 
ihouid  be  txken  and  lac  n*iUJ-e  o£ 
sMeJi  action.  "  . 

^t-.Lh«L_sajni5  ;«ar_._\J?e_Comn;ia3»on 
r-cc^iuzea  '.hat-CBnaiaeratioca  oX  race, 
•jibr  reiWion.  vtx.  and  nauoaai^srapa 
.     3oi  peT3i:M»ble_in  qtaer  coateata. 

Tnnl  Tranxvonaiion  Go;.--;:"  w^- -73 
r"»atB>;  th?  Cpurt_hetd  '.nat  '.t\i 
dtjcnaimauon. -pnacipie.  oi  T:y_e__>'Il 
cou^d  t:e\tavoica  by  -Ktiile  sa«^U»-«3 
as  well  aa  nuaontv  employees.  No 
aufiUtoa  oi- ii:UT=at;v.-  ac;_l<)n_>ia3  _ta- 
voUcd.  Tie  Court  Ii*Ul-Uia:  diapvaie 
irp^acaL  viaUigd  •?:t:e'»'''Il-  but  rje- 
nlieOiy  stated  Uiat  fEJ.5l«saioa_di4^ 
a^ioreaa  any  lUiuca  reiaiiss  ;o  ai.!-.«Ji- 
Uvr  _  acuoji  yrcitra-'sa.  .«crsna-d.- 
jvffra.  at^ao^ij^  4-  For  .;he  i#*«wns^e'. 
'orih  ui  1  IbOfl.l,  the  CoETLnp^MoD  con^ 
3td*r3_aiM  tiiMc  Gu:,'elL-f-3  arc  ^n- 
jlite^t  »-nh" -.He  Atai  r  r.  J-htf  Conrrvs- 
sionoJ  intent  S:^^^^ts■-l  ■^.  :^nfl  tbe  dec:- 

aiona  ol  '.ic  Suprviae  Ci^r--  ^  

rii*  Two  OirrtT.jrrr  Jrrrincrno.fs  or 
Vot::7rrAaY  -  AcTiLf«;.  T7T?  _Ri==A-r:q 

rrr-:  Ciu-na  No,  H^l*.  .unended 
A  j.uaib'ir  o£  cotsaienL.  Indicated  un- 
certainty  m  ta.t&e  ceLat.tqn.>aip_  in  tt:e 
iropcj*><I  Guidvlinet  b^pvi'eea  the  relr 
Ml  c-^  to  T:t:e  •/ll-ir.d  the  rtXtrtf^K-t- 
-    "^r^r  eoc: 


  iUM:u;i_ve  Or>r 

tnenEatort  apparir'" 
CiLtdellnca  to  rr 

No.  i  ir^i*..^**  ■■• 
meriuzitc 
u."lder.TfJe,_'  _ 
tractor  iiat  ^  ^- 
cj^udin*  ^-.^USM.^ 

QuidcM.'*-  a  aas  i:'**  t 
the  Co  umlsaion'.  -wn, 

tldij  tta:  *c!lq'.i  tai^  -  -"'ir  ; 

orrjrr.  u  amended,  in^-iia  UnplJimtfotj 

vu.   ■■  / 


-_cqn-' 

of  vhe 
j^.q  cjan/y 
— Anierprrta* 
piirruant-t^ 


•    '    *  4423 

TS>  rejft3latl*ie-hi4tfry  oX— ^^-^ 
Sssaloi-CLcnt  Opccr.'Jmty  Art  of  12-.^ 
iPowiihaLCaiirreMJr^rat^dly  reject. 
«1  ''nutaiiora  oa  aixirsauve  acuoe 
under  _tL«  SxecuuvW  Ordtr.  taciialis* 
•*-e  soals  juid  tltaetables  ayproaca 
ibat  had  bcc<^mfr*?-eiat-iliae  a  cWr 
irai  lealure  oX  tr^Aiapt«tr.ent.aCoii  « 
the  Qrcei-:  Stjc^.e.6..._.lAa_Cora. 
HaS'liao  <l972i-Ureniarlc:i  oij^S?^ 
Saaber,  lis  Cori-Rrc.  1^1663 
(19723  <renia.'Sta  ofi  Sea.  Javi:,s);  l.S 
Cone,  -nec,-- i67i  .a9l2}.'<nfjeciin« 
imendment  offered  by-S«a5^Ai:en  »r.a 
Sna  ttijrt  wuuia  b»yg  proiUblt«d  re- 
Quu-«»cnti-io"rcirtam_t>xrji*cl  M^^- 
aUve  acuon.  lr.*udln«-^ie  ^oala  -^p* 
aroach.  under  t/bc  EiecuUve  OrderK. 
t R^J«18. .tl972)  j<r«?«:tUl« 
amencment  o<^fred-;iy-S«n-  Enta  '^t 
■Bouid  have  adbiied  section  7q3{J)  o«  . 
Tlt:e-Vt5  to  ::j/h:x  ecu  live  Order). 
-Xhe  -Cseisuasioo  conclude*,  t^t 
CooaTeu  lateldeil  to  perniit-tiie  con. 
UuuatJoQ  of  the  Executivt  Order  pro: 

csairactora^The 
Coaa-eaa.v.rgca  acted  lo  allow  tbe  Ex- 
«cyu*e  jQrdfcr  program  to  _coq tin;:^ 
•would  not.  in  tte--5asce  me*»ur«.  in- 
vaydatejt  tinder  Tttle  VTL  Tbe  stature 
atould  00  iorj:r»5d_jo_avotd  _»ucii  a 
contradletahf  — conciiiilon.  ff3r*c:.iii>' 
There  auch  a  cauclmion  wouia-^c*??' 

-  the  «5r_eised_CqngTes3idr.ai  v^- 
pose-oixirair.*  employmcn;  o~ponii! 

"mtlea  to  /suoonves-  and  ^wnea  -vho 
had  m  the  b«3i  denied  au:^ 

•he/EQual  Eoploy»«nt.Oppof*>a' 
a..  .  ^c^LoJ  i37*  Congrris  -etrocni;*:^ 
-jcirac'.orj  r*.a_bt  tq_rely_on  31- 
•Jlrmatiye  a&tioa  ^ ana -that  had  been 
ipprqvfd  under  th*- E-iecutlve-Grd«p. 
See-Se^tSoa  7:3  oI_ Tljjt  V72.  rurshe?- 
E30TeWC^nirr*fi  Ln  soctJon.  -15.  ss.iAb- 
Ui.^ed/tht:  £:^uaJ-E=nnlQ>TneHi^  Opscr^ 
•.units'  C- or djr.it ITS  Connca  ;cota- 
po«4^  .4/  _Latqr,  *he 

Cnair'o?  t.*-*  ;^G<:.-*'-e  At-.orct/  Crf3^ 
■  eraUclic  Chal.-  oi  th?  U.S,  CJ.-il  Scrv-, 
ice-Co-.«m.j«iQn,  .tr._»?..cnair_  o^f  the  u-S. 
r  -.'iiiiSK-a-on  G^vil  -Rlthta.c-  ;h«rir 
resJecttvo  dr>wAte3)  "'to  sniiim^^r 
rfrirt."  prorjoce.  tr_t;clenry.  md  eyini' 
naw  conflict,  todptftltlQcu  dujUcatloii 

™  "A     inconau:  ency  amowr  -- 

brfjJlches  ol  t^ie  Federal  Goverainenl 
F^i«wibte--;gr  The .  iincl_«oen_tatI_r^ 
aJd  erJcrreaent-Qt  eauM  opponur*iy 
ISfsialaticp.  Orders.  tJoUctea/- 
C-S^C^-^^OoOer-l-L  T.":..^  cqo.  llnatlon  re- 
^poiu^bU!~  now  rests  in  ih'  -ccutiia' 
iion  >•>  virtv.<;-uf  •  U^S.C.  --'L^«^a?Q,. 
(ft* -.nbUc^t  b^  R«>r?ani2atl.  i  PJ\a  So 
1  <-*a7Bi^  --sFUch.  »w  lnip'fc;ienL<f?*_  by 
Exec  Mvc  OT.ier  i:«7- (^J-FR -1:^,96 
July-  3C  19731.  la  orcer  to  achieve  the 
QWecUv^^  oi  section.'  ;3.  -ind.E?ecu_tlv 
Order  No.  12067.  ihe -Gonuniasion  co 
c;udea_iha;      must  n-cotmiie-cocip 
ancc  -jnth  'he  r^^qu^re^?:.ents  _oX_Ex« 
v'veOrdr.  ^'o.  irnd.  as  aiaerded/cc 
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:;i  u-n^!.    .T.  •  r.r-".  •*      >*  '• 

ir?i"»t  ■  .  ♦  tni.i.        :  ..'.Crt:  iti-  t, 

»fv  .'I    '  ■  •r\,'»T-_"fi  .'-»rl^'.f  "•-^av- 

n^u>ry     :    •  .  ..  JUis. cocc.^.ica 

.  )«;:'.'"*rv .  ..in.  «il*iTaaUv^ 

&y         »?;'r.'tirn.c  j:.':C:iJ  of  ' 

*pyrnu3^n:_.(rDntrai;  r»  wU' 

tise   EquaI   Es^d  ayTj         r^pc   'vx;  a 
Csr^iiiuiaa  cad  •      C?^^   ^  u'  .V 
ContHci  C::?r!s[unce  Prr.rryaa.  _     _  _ 

-  Tbii».  --inc"  <totnir-uaioE  -^-"^jraLsea 
•»iiiC  aJVJTXJ'.Jv-r  •»£•.. on  bv  r  ■  >;m=ea; 
can-j-ar'-Dra  =m  ■'«-U=f\Ll .aso.erjr?_^ 
VT.'.  for-eicljer--9l -v5W>  rlijtiort-rea*oaa: 

ACVSPD.  10 33BlC3i.<rac__i;"»,_  If^risi^t^ve 
FurtJGjiea-of  Tiiie  'Jtli.  or  '  D.lhe.AcUoa 
«iu  :urn  ptirstiuic  lo  and  -.^3  ?oo< 
rsr=ii:7_  ?nin___Ex(?cu:jve_  Orr;—  No. 

ijr.cn-ded,  xnd. i:^  izn U Jiit ■ 

&e?n  reyutfd  nilcct  '-rjcse  iwo  ljJ*- 
?«ntlert'-  ;u3:i.':cauona_  ,'or  *irir==*..u-_e 
xcDon  -  un£^er- ^TiLl*  -  -.'^  -  ^  -separtte 
1  l^>jd5  icv^rsa  vfrtrsjitive  -actson 
uJw;er_Eix  ecu  Live  C.'Ocr  11246.  u 
ixn«TKlrt>.   —    — 

tnt  Tff  »ri  acwT**'!d  rrr»>iCTxin  iinrter.  J£jt' 
ecjtlve  Or-ijr  So   lirw,  la-in^^aded.' 

r-c.".  v..':r:r.iUv<?  irnon  ire  -rstaaiisned 
by  i^e  D'-c.4i-'.n:t  nt  laaor. 

VOL:r>TUlT  AlTT-.OM 

that  i.'ie  Gm!rltr:K5  ^il  not  cltfa.r,T.. 

iXTf  iillrtnj.:..-  ic.^r.r.  .\  nr'*'  J  liOls 
ji.\s.  birrn  i'lvr-'Tl.rO.  e.xi'l-^  ij;e  •  j.'irF-j 
sr^p  3ri^"  -'"i.t  ir. 'Citable  lo.  action.  :iriM- 
tif<l  unJiT  T:'.:c  -  '^TL;  rira^catvitfle-  •eit 

triiihAt  atilon  a.a5Proy.?-*-_c._ar«d_;e»- 

son.'v'^tc- -ACiioa--U>  correc:.  ilva- 

lion.  riiP  prtx-ris  :iet  !ortrt  in  J  I'jOjT.* 

i»r  tftp  ^..^..p-in .inri»<  .irt  fbrt.4*_tn 
3  I60a.3  Uc  prfscnt.  -S<^lon- - WOa.i 
cp"«TT5  \c:ion  3ur3U.vn:  to  EliccuUve 

-  S.>mc  ^  40Bam«?ntAt3rj-  r"-quRsw^ 
f  .irrM<r  -rUDor-.tuin  jn  '.Mn  mea.'^.inj  ot 
;Mp    :rrm  .uiAlyMa."  option 

XL  h.v  -jr^w  ,'.mi'r,cr^  \o  nMJir_A'- 
•tlcmr  ih.1t  iJirrr  j  no  iirai4e-swu:iia- 
3ii*t'l.^j*        '•onJ-JCti.-m  '..'^.e 


tUaS  kkO  RiCUtATlONS 

.  '::»^  uiTc'  br  rovermacDt  cyntrxitioni 
u^^iier  ■•lev-"~i  Ucde.r  .  4.  aj.  *  ..tiodei 

n  •rw.-.JuC'.v.t  '/  s-t^'J'  kruUj.J.  '^Tiiit- 

'wn*."  rss',.  ij,': u- 

fuiy     -  -. .  - 

-Sorae  corocicnuUjr'  j-.tcs^^-Ht--' rat 
thT  GujileUnea  rxay  be 
Abiur  ujuoa  U^e .  self_  axiaJL,  lii  Is  r^s? 
qiiififd- to-be  --yntisg^-^rae- <^otz.iii 
su)o  beii«Tis  tiiAi  Lti£  orotPcUQn  from 
■n.tl«  vnUatjiiitT  !sr_(jiC.b  mm:!  &e.aT»u,v 
bic  usd«-*ecwoa-7^-34biCi)  aioiiLl-oniy 
be  r«omi2e<l  where  the  af'tnuilive 
agnoa  aUn  or  prtig»a  Ji'?s_.r:fen_car^ 
iull7  acd  coGwnoujlT-  d.'veJ  .ped.- Xc^ 
cortHnaJy.  trie  sociloa  71?  bK  l>"de- 
fcMe  wiU  ^  recormr.*d  b-  the  Cota- 
misaion.  oiuy__viierr  .ihe_  r  aaJy^UL  ind 
ti:e  AifiFmaf^vea^Uoo  2i.T-*-or-prQi^am 
ire  m  vnlia*  a::id  ire  adopted  in  tfcxvl 
ilitn.  !3  .cqaTofSUiy  T_.th,_  aijtl  m  reU- 
aacf  -u9oa--lbese-  Gujdeliaea.  See 
'!}  t608.4(d)  xad  1608.10. 

However,  a  reapocdgnt  "gbo  haa  ua- 
(leruken-Uie-ajuiTsu.  self-eraJiiAt:ou, 
lad  developatent  at  %a  ai:ir=ia.tlTe 
acUoa  ^t^ia^  the  type  descnbed  Iri 
the  GmdeLtnea,  but  bJU  cat  reduced 
tbe  isaItju  :kad-{3lis  to  ^mtiDC.  miy 
o&Sert  t^cje  fiCL.t  u  3  defease  to  i 
caiurj:?_of  dilcri.Tur.4Vi-q a. e .  anaj yga ; 
ar.d  -pitOr  c«;^  -aot-be  -iiv-xriua*-b^ 
the  Cota^niuian  does  aot  zeaer> 
aUj:  reatura.  .UbJX  emoloyef  _aeiep£ci.  b*  - 

•mployera  are  enrciirarfed  'o  have 
Tntt^n    docufnpr  t  : ""e  sucn 

•jrnUen  evidence  ' . .  uld  jsraxe  U. 
;o  e3ti.fjU3h  that  it:  analysts  waa  een- 
ducted  .vnd  that  ii  pion  or  protf.rua 

exi.\t5;..Sei-.i.I.60a;4fd;i2)..     _  _  _ 

In  reapoii^e  to  *^tKftmenta- ^hich- -ox- 
prrssed  concera  laat  adr(.-.:on  of  a 
i:ian  Qr.protrraia.  tiL'iclit  .vom:'^ui?=_.aa 
sdiiu&sion  — &f —  G^A^'TtaiiaAuoc. 
J  r£nfl.i(d>(i)  aitJtc.^  t  ciiiir  trt^i*.  it  'j 
not _ neceiiar>:_i/3 _5ta_i _la_  :^t; i Ine^  the 
coDClmloa  that  :^  Title  VH  •.iolauoa 
e.icts, 

VH.  T«r  Gt7ianJ?rE3-Do  Ti^y  Ar*soTt 

.  A_  .numbcr___Qf  .cgmme.iLaiop,^..  •  yre 
esncemed  -tbat  -rioi^'loti'  oi  tbe  Act 
coulcr^iae  the  Guide Aues  itnd  the  sec* 
:toa_Jl*lbM|,)_deftfn.e  to  shieid  tJiem- 
ieJvci-fro*.  UabiLtyJoP-tiie.unde'riyirJr 
discrumnatio.T  inadt  Quaiely-addreasejl 
by  aa  siJIrma.  tve  ;k'tIon  pLaa  or  pro- 
(trauiu-  The.  .GLUleU*\e3  .  dc>---'ao_t_  lend 

t.^t:m.*«'Lve!i^toihi3  .nt-'rpretation   - 

The  proposed  Gi.tdc^.!~<  -stated  Lh 
n*raicrat3h  .__VU__thit_  '.htf^  G^-'riin*!" 
ji^^re  not  -mi-inded  -to  provide  sr.vad* 
.vrtls  for  determimnr  whether  voiun- 
•-irr  ictlon  had  fuil:  frcrUied  dU- 
cr.nii^r»onJ--T>;e  ina!v5^ts.  _iuvd  '.pLin 
■TO  n:  era  plated  by  theie  GtudeUnei -nU 
not  psiibUlh  whether  OUcnniiiliL.  aa 
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existed  br.'ore  the  plan.  Wis  adopted. 
Portherraore,  the  .pjari.  carmot  '.Je:er_- 
aaioe-  wneiiier-  discrimisa^on— sait&t 
Like  place  suc^eauent  to  tt4  iidoptloa.. 
In  tuidJtiooL  t^jr  '.uda^jicat  aa.  to  Fbeu*»-' 
er  a^^Lrmitive-ict;^-'n  ^  iiif^flGi^f  4o 
eymmatc  dw:naiiD.a..'«n  ls  a  complex 
one.  «tucb_rRay  t-iuc  .unto  acco_iint..cij-- 
n.uasuLn.es  -i-hit  -ajiy-  not- h*Te  -been 
ii.cJuU;d  in  i^he  maJyat:^  xhich  under- 
Upa--Se.*x:trTndti.ve  action  plaii.  For 
ihcac  reason::  thc.^;'x:stenc-e  of  the  pJib 
caaact  provide  the  baaia  for  detertnln- 
tnt-wbetbez-discnsunatton  exmed.  err 
wbetber  tbe  plan-  itsei!  provided  aii 
adegiiate_remecly  Jor  such_di3CrtiniaA« 
Uon-  Tliexefbre,  iiie  -Guldeilnes— state 
that  ther  do  not  apply-to  a  deterramji' 
UoD  oi  the  adBqu»cy_of  aa  afHrsaauve 
action  -plan  to-eLciinare-dlsrraunjnnn 
xfair.'i  pre%iously  excluded  crouoa. 
Pvm^erTaoT_e._.U;.e_  sertlqa  T1.3.tbK 
ren3e--ii-not-im*oived-in-  a-deteraiina« 
tion  of  the  adequacy  of  such  a  plan  or 
r.rofnta._  Secuo  a .  l.S.Ofl^ J_h_a  J  .l» .  la t  e  nd- 
ed--Ls  -m  B  H  K  -tf.  clear  -lh  at-  ^ployen. 
labor  orsaaizauons.  or  other  persotu 
wtio  _yuse  afllraatlve.  act:oa..fnayL.3t;Il 
be-Uule  under-TUIe-Vn  U-the  plaaor 
proKTus  does  aot  ade<iuately  resedy 

-  ^rmi No^AjMiMroif  or  -"- 
PfTTn" •**!•""•*  RcQOiarp 

Another  sfoup  of  eommenta  stated 
thau  because  tbe  Gmdel^nea  dP  &pt  r»> 
quire-  an- adznisuon  -or  -HndizA-aX  -dls^ 
cnminat:oa.    the    Comamsloa  may 

th ere p y  _ ip.prpCe^  I^A^^l^!  *c tlon 
whica-mitfht-constitute  -unlawtul  dls- 
cnaunatlon  prohibited  by  TJtle  VTI. 

This  m  t e  rp  r e tailo  n  _l5_  mcq  rTec.t._  

__Tti«-^>roposed -Guidelines  -stated  -ta 
parafmph  U  that  the  lawfulnes.:  of  a/- 
^lmative_act_^o^_  ■a.'as  not  "dependent 
upoa-aa  adsiiuidn. -0  *-a-!indinx.  or  e'Ai 
dence  sui;ic:ent  to  prove"'  that  the 
per!_qn.taians  such  actjpnjiad Actually 
woliUed-TiUe- VII,  After- careiul-analy^  . 
sts  and  cotistderatlon.  the  Comtala.slon 
ll_  ojr  .lhe_-0.piiupn_  Uiat_  the  statement, 
u-ameadcd. -ippcaniiif  -ln  3  i608-'UbJ. 
represents  an  -appropriate  latcrpreta« 
tlpn_of_rederal_la_w-  anApbllcj?  for  the 
reasonaset-torth-in-}  1608;:(C). - 

Tbese  GuideUaes  pro^nde  a  ^ff!* 
cient  basL!_io_dete^rmtne  whet^  af- 
ftraattve—actlon-  la  appropriate*  -  Prr-- 
sona  subject  to  the  Act  should  not.  by 
LaJctw  rea^nable  afriniiatlve  action, 
be-e  3rnsed-to  llabilitj  under- Lhe  sferT' 
Ac^  -thjy  are  seetUna  to  Implemer.r, 
i3l:r'l.v,'[y.  the  law  should  not  fprce^the 
empir.yer  or -Other  peniaa-tQ  speculate 
w^te'^LT  an  unuable  defense  to  a  Title 
_VT-*_  ^barse.  *P':ld  be  r^q^nused^by  a 
court  'e  fore- tT..iinii-afJiriiiatlve  .action. 
Sectlot  1^08.  .^b)  makes  it  clear  that 
ihis_.  rgj.  tona  jle  b.xtt3  exists  vithouc 
reitardtii-a'Suacie  defenses  to  %  Title 
VTI  action. 
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tX  Tki  SCO  rr_«5_r  Arrn  o  f  ni»  tx 

VQttJXT.O»T  ACTIOK 

concerau:*  li-.f  iCprogr.ai*  scope  or 
vcUinur?  e  xcUua  iciemSeO 

aa4  ouier  s'jtm^nc*:  .-rraeaea"  la  pro- 
poaeC  Pu^wrspK  '  V.  in  a?iai:ipD_to_Liic 

CTiuig  •■^.at  '.he  romsjiiaioQ  waa  en- 
acr»r.<    ASsaiuii   ducc_a*:'_  of_Jl(^^ 

Qny*  or  the  circMii»iiB«» 
tiicT  i-er^  'ijeC-T;  c_?onls  -nUoixis^i 

omj:t*il'   rrom    -Jicae  «u«i«li=«a^-ia 

u>  ize  -xvtjUafSity  at  sMll'-c^^i- 

irrir-'^'j  aujuiiicu.  ny 

proper.  v»::iUieo_i:aafiarC4r___ 

auai  b<  reiAied  _:p_;ne  proolemi  dli- 

I!e08.*icj  t23  Been  aaceU --'UJ  caaX-c 
tSi*  cigrr,  _  .v.-  i--=AUve  aiiion  uotler 

lartcu  ?or  pr^vimuiJy  tcludra^^ups 
.-jiy  nUnrr  tnan  ine  prrcrnuce  or 
thrtr  avxtiAOilJ^y  -r.  •."•'^  ^Qrt^orc.r  so 
•.nac  ineter.ij  :rr=i  ic^i*  Sr-^c-  ui 
I  T^iinn&lr-_r.-r.o<i       :ir^e.  m  order 

-    «lfc:tmi5- trt>n_  atsgry_  qua^.ea  or 

dcrr?l  Ji-tions  olViiS  <:ndUJ  Wt«at«I 
ci,M  irul  un  cjjrJeX  .^••«^"  "'^'»7frrC- 

ti9"3i:  t,'^._'«.  ^::»'7irnv-t.-twitJf« 

d^iJt^.rs^-Inc^  51-:  P_.;'^_  -l^A 

i»T5..  c^-t  jtr-ii.'^  4:i  c.s.  iij-rsx 


Rixxvvv^p:  Qr  cisrr^r^  Cctntr  Casts 
A  nu.nST  cf  CO  Klrr.«^nu— indicated 
•~hAt  -ntfrr  ■rrr?  cuur;  ^«i.-«iona  rmtler- 

V.  -^urii  £or  coirjner.c.  pnor  :o  *.ae 
^<a;on  o^l^^ir^i:l.•aSia;es  .Syprwae 
0:ur.  m  :hir  ewe  or  H^cet;.'.  '.f-^'^r:- 

Tor^  -:KK«ir^  ':Mat-^t*-'«  tr.e  Guide, 
lir.es  •»'rre  inapyropr'.atr  .n  i:t:n: 
dr^.j;oa  6/   the.  CiUcrr^  Supreme 
Cour-,  In  i^at - cn.^.  or  ir-.At^  U c  qi^- 

sr*"^  CQur'.  t-.a^i  ^u.*d  .is  opinion,  .\3 
PcRmni«id*''-  :  h--- Coinmi^aLPn  - 
«j  T*-  xr'.lon  of  t!:e-Supr<TO<  Court  ir> 

*  ^♦•vr'l   MiirUr.ea-Jl  llJtnt  or  .Mr 


EUUS  AND  aEGULATlONS 

tr«  cofljislent  TtliH  tHc  ictlon  or  tte 
Suprrae  Court  "i^^*^^*' 

In  Uic  3cxx<  c*»e  :he  university  oia 
not  aaaeri  rrU»Bce_po.any  detailed 
nuxlaace-aJid  procedures  lar  cr*.Aiil« 
lo  iiilraiiiivc  acHon-  pl*£U  Tnete 
Guj«J<Un«r3  sfwlc  UJ  providr  iuc.*> -T^- 
an^c  siHd  there  PS^Ao.esixbUift  in 
"propnai«-teitaJ-Joundation  ror  volua- 

uxy  iciton  under  -TVcJe-VTI.  —  - 

Prrnapa  tne  ciJe  moat  (rr'V^Qt^y 
c4Ted-IiT  tH^e  commentators  a»  ^rnnXiict- 
tn«  »Hft-^  pnncjplei  iJiic-^-a  <d  Ja 
'.he  gronoaed  GujdeUaea-wxs  4  jpAit  de^ 
ri.-\""  m  :rei»rr  ».  JTaurr  iiuiraj^imi 

howevFr.  ^«ra»  decided-^jnor -to-SaxiLe, 
auj.  thcrriore-  did  not  tike  tota 
•  Gouui  '-ne  oiumesajn  tJ^.caje.  la  id- 

expoM  -tiio»«-  Bl^KCfr  -w  £x«ciitii-« 
Qtdcr  No._li:4«  to  naits  oi  UaoiiitT 
under^tle  VlJ_*h.crnAhe7_ac_t  "ni" 
DiUnce  wvttt  <o*-€TTaEent  requiresienLs- 
or  »neo  :r.ey  ac:  voluntar»y^na  ao- 
sropnaieW  ta  acmevr  statutory  oojec- 

SjTjV'cled  av  Guldeiinea-ii  cece* 

Stt  because  :pe  aeciaio&-t3ay 
be  mlerpreied  to  unduly  -uiirncre 
^-«i»_i:ve  ran^e-  of  aitiraauve  _«t^ 
•stuchH::or:iEreia  intended  to  pcrrait 
under  TrtJe  VT3.'  "  "  . 

Tlie-  Csni&iS4ipci_  hJJ  exacmied  ai. 
the  ^lec^ions- i3 J  cusni  :.o .  ita _ aiienuon 
ta  ihe  cotiisien'.5-an-d  other  rececV  Ccr 
oaoas  oX  tnc  Crutcd  3tALea  SupreisB 
Cgutx  and.  ccccJyiiea  that  none  oi 
ttiea*^ -aecjaioat  aX^ect  iU  aiS«TS«t^ 
Udn  of  Lte  cLnrusatasc^s  ln-"sti:ca  a-.' 
aHaatire  action  is  Uvful  under  ..tJc 

*/lL     

nv  vmuror  the  autJiontx  veaied.ln 
It  by  section  ?U  5f-  T!t:c-VTl-or- Uic 
Clv-il  RUnyi_±\cc  o_r  19^*.  m  asnemlea 
■»2-^£.C^ -GOfler-lr^  78  Stat.  ^3.  and 
a/:cr  oue  consi'Vniticr.  oi  aJ  cti»- 
mcn'j  received,  :ne  Equil  -Erpplos  • 
^.rvl.OPPO.rtun;^_Cqrrjnii3inTt 

th-  Code  or- -Feder^  RtftfUlat.ons 
•Guidelines  on  Ai^:rrr.2.t:ve  .Action  Ap- 
PropHatr. Under XtleV-Il  ^I-V^-"' 
Kt^;r«5_^\ct  or  1364.  as  Aifl>"'.''-e-l  aa 
Mt/girtr:  Sf  lo*.   

-Sltcct-'d  -a*  ^ ^- 

:i3*Ji  day  or  January  IJ79, 

Far  '^c  Commission. 

ELXAJtOB  B'^u-iis  J.*OIITC_^._._ 
CTiatr 
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lfioa.4   iUtAOluaini      iirjinaUye  "^^^^ 

IMfs^Oras-iiv??  »ctlon  """"""^.^r^ 

pTuai-unUer  weojuve  order  No.  U2*a. 

— -ta  amended.    -  -   

ieoB.a  Af:traMrtiv»  Mtwo  pUna  -xnrta^^ 

pin  of  comnuaion  concUi*uoii  or9<i»<*- 

aeo"- »«Te«iaeni».  ' 
;90a,7   .\:XUTnauve    action    Pl*"  °r 

 fTTTnt  tmdpr  Slat«  or  loc»i  Uw. 

1808  S  Adherenee-Mi-«iun_QtTJer. 
y^j^_j|^»nc»  oiv^lxreeti«?Tui      other  fOif* 

Jirnairtil  »«er«eiea.  

isoa  10   SLuuUxd  of  review.-    - 

IflOtll   LimiLa;;on»  oo        a^pIlcaUoo  ol 

llie3««44eilOBL   

aaoHJ  -Equ»l-  jrafflloimem  opcornmliT 

Pjmia  »eopi«<l-P»im»*«u.  u»  »«:uoa  717  o( 

au*  Vll.     #  _  - 

-  AcT«o«rrH  -s«.-_Ti3._oi:  mi».yn  oi  tii 
eiva  m*au  vut  -oi  i»«4_»»  *awiMi««i.  ti 

]  ICOdJ    St>t>tw«Bt  ofymiwf.  

(a)  Seeder  Guid^lnes.  Slnec  ihe 
jaytsa^e  oTjntJe  VTl  la  IM^.  aany-eiH' 
oloyers.  iaoor_j6rsajWi«tloM.  ana  6ther 
^oru  «ioj«:i  -to-TU:e-VU_.hav« 
chuicrd  _t|ieir  eaiploymetrt  pT»cwcsa 
■Jid-s>Ttema_  to  usppqve__eaplornie=t 
oppo rtiisitiea  -  or  -  minon Uea  - 
women,  and  thu  muK  cosunut  These 
cSin»r»  b»ve  Cw^njindcrtaJten  e;ther 
en  ti«iW;*Uve-oriheeinpljiy.cr^U^_cr 
orwamzatton.  or  otfier -person -jubj«t 
to  Title  VTL  reauit  xrf-cosGii^a' 

tten^^I/otis  inder  Tl.tJe.J.'li  _act;on 
under  Executive -Qrdc^  No-  ll^o.  ai 


ager.ded. 


th^ac-aittorj 
lr.csrj;;3;cr.c 
'>hcy_to_oiL_mici 


^  under  other  Federal* 
itaifc-w- Iccil  StrL  or  hUpitlca.  Manj 
dtfcaiora  -taJfc  a-garniajat  -to.  aSSs^^ 
ttve  action  ;  laiu  or  til  0  »i*BiS-  iiave 
hrriiT*ce;^  se: .  pr_natl_onal  or.Km  con- 
sdous  m  Of de  to  achieve  the  Con^res' 
Clonal  purpos;  at  prowdine -eQU=i  ^m- 
pioymcnt  _  o_p  3C_rtunit7.  Occasionally. 


'.SOR  ;    Si«*;mfn_l  of  ?u  -jonr. 

t*C«.:    iVritlra.;iili^JTrrlir.on  oiiJ  opuuon. 

T^e  Crmr  -ion  >«m  taxen  IJie  V^'Mll^nn 
tumt'tn*-  (1  of        Cawrt^  .APP.'ftL*  ^ 

ticu  :ar     -r.t  if  crni.jrArt. 


,  Kav«  lieen  cl:ailer.?ea_a4 
r.-.  ih  Tl  t ;  e-  -VIL^  jJ  tea  U5*» 
J  accoun*.  race.  set.  or  na* 
i iiw' ij  c r Kin-  THu . ta  tnc^o-cail ed  ■' re- 
vrrse  discri.'nmc.tvoa-  claixn,  in  sucn  A 
rt'jatlqn.  both  the  aiJlrsaauve  ^tlon 
undertaO^eh  tQ..iniprove__:rie  condii'.ona 
o(  TtjiTorittes  and-'somen.  and.  t-y  .ob. 
Jectiati  to  tnat  action,  are  based  upon 
the  pnnctp.Ies  oi  T;tJc_VlL  Ar.V  un«r- 
taint y-as  to  ^t-.c  meanin*  .anq_  ApjJUca^ 
Hon  oi  Ttt:e  VU-^  JUCh-sUual'.orji 
threater,-!  _the_aeeompli3hincn;  or-  l^.* 
-Co hsTeMional . .int. e nt _lo  _e nc our- 
acff  voluntary  ariinaaUve  action..  Tr.c 
commission  beUcvra  that  by  Hie 
octmrHt  .brTlUe  .Vll  Cor.STesa  did  not 
Intend-  to  -  «^<posc-  tj^osi;  who.  .comp_U 
with  the  Act  to  czanrrs^  that  they  are 
vi8Utto«  the  very  statute  :hey  are 
aeclcirig-to-inipiemeht,.  S.uc;i__a .  resulj 
aould  immnbilLac  or  r-cdAice  Uie- erioiT-a 
q/  taany  jvho_  voUd  othcr^;3e  tate 
action- -:o-lm p r o v*.  t .1*  o Pjwrtuni tie s  o t 
niir.ontlcs  -and-*'>e3en--s.-Uhout-.Utlra« 
Uon.  Shu*  tniitnitm*  tlie  Cir.ijTessicn' 
ai--  .Atcnt  ta  encouraK.e  __vplunLar-y 
:u-::on  -and  L-'crpaiinJt  .?co.^pcc:  of 
T'.l'.e  'ni  litiratior-  T;.e  Coramisslon 
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b^UPT«  '.hit  :t  Li  acar  rfcceaaajT  to 

of-Tliie-VXI-la  -onJ^  io-acJa*ve-iiie»« 
Coo£res»ionjLl  oDJectlvea  and  Trocrct 
Ltio»g  rtapioycri.  Utoor  oiT»m3'.aUoru, 
%aa  ottier-perwjTJ  »Ho  cxmipu  wilh 

Itiv-  pnnctp     o  f-T".' VTX   

(b>  .•»urro«a  o/  TtiU  VII.  ConireM 

Ui«--eccnocaic  and  aociAj  condiriona 
*  mtnonuu  uid  womi^a  by  providlns 
?9)**J^i7__o<.  upportiinity  In  _  t^j:^  .wcrk 
aJjtce.  'tlies*  coiuUilocs  ^ere.pK.'v  af  a 
Ur^^-paxiezs  nt  mmrsinn  tTrjuTlnn 
rti«j-T»»»iinm.rinn  Mrrrraclon.  xn^  mi^- 
or  trgioaent  .9!  tainorttea  and_*_om<ti 
in  _si*n?^*mj  oi-:^«,'Tiie  LewiiUrv 
HJainnn  of  TJUe  V3X  Use -Equal  P»7 
Acv  and  Uu  Eqtui  'Ea.vloTmem  Op- 
portutuir  .A«  or  i973_cootaw  .exws>?- 
3n«^4iiaiTM9  ^-Uie-£ucser-im«erDloT- 
aeoC  ra.te.  Ure  leaser  occupTicinaJ 
SCAXUX  and  llie  coruequect  lower 
mcc3ie  Jev*ij  .  of  . .  aunoniJMi-  and 
wcBi«i.-»  -  Tile  -  ptirpofi«^  -  ot-  -  Sxewu^^ 
OrtJrr  Sc.  Una.  u  amcndwJL  a  auhj* 
UA  .  to  tae  Burpove.  cX.TtU.e  VIL  r?? 
S9oa*e  -19  mr9#  -^conocuc  a;:  2-  tocuu 
eomlitioni.  Cor.enxL.  br  pujjute  of 
Title  '»H.  e3taaL3«1e<l  X  SAUo^oai  poacr 
acamai  cUacnsur^Uon  ta  erapiajnaent 


on  ^Touyti  of  r*"- 
and  ruijon^i  c  ■ 

•  suo;«:i  '.o  T' 
Jeri  W  _tp1_a.* 

twy  bvsa  10  ■  • 

iJccs  and  s"    '  1' 

foraai  rfoverac 


-w^ijien,  sex, 
■    '"ruwon.  Con* 
.emptokera. 
.eT^  7«nou 

r.  '      e  a«cLloD 

■  .TnUsfe 

■  *  riQVtxt-^-ao- 
.    «  toiucuuted 

Jt  ttcportii- 

 rtl^UoB-or 

ACt;on.'  Csn/er- 
enceA.ccQClliAtlo.n,  ind  benuaalon  were 
tfee-snmAry-procc^wes  adopted  Sy  Ccn- 
cmJ  4n  I9d4.  ahd  rea^.'lnaed  La  197^ 


Act  0;  jsaa-  p-jo.  LJ  flJV-ja.  77  suit.  3 a  c  i.>43>. 
»*_wi«nflru:.*.?\*  ,)UJtc_Tliim  oi_ti:e  L"lsil 
Ri^nU-  ut  ot         Pud.  I.-dil^JA2^Ta-S'JU. 

Aev-aj  ISli  Fmd.-  U-  -TB-  SEat-t  J7 

:>V8.  Pud.  U  90-iSA.  Title  VU,  t2  ^taC 
SI  r:9«8t.  ai  ammclF^-tle  Elducuiortal  Ot>- 

£U.C  J73  vt^TS),  aa  .  ^'endni:  u>d  (tie  Equal 
eaoiam*m-Gi>portUi_.tr  Act  of-H3.-P\ini. 
U  n-iil.^iStAL.  :iiii',9T:u  a*  amende*!.  - 
•Ecual  Par  Aw  of  \at3:  Sr  Rrp.  So.  178. 
UUi  Conx..  Ui  StM^  1.3  (19«3>.  CtJ  Rtgti'J 
Act_9/  l*«H;  aJl,_R«t  NQ._91V_Bt.  2,  Mlft 
Cotu-  irt-S<3a-<ijTl)._EQuai  axmtojncot  ■( 
OoDortuBitr -Acc  «f  4*Tt  BJt  Rtp.  Xo.  ai- 
Oa.  Md  Conr--iJt  S«*.-(^»71j:  3.  Re©.- So. 
»a.^t3.-»M  Com,  liC-Seia.  <  lBTtJ.  Se«-»i*o, 
Equal  EcsDl&parQt  Orponuaicr  Cantiai*- 
flOQ^  £fn3tcJv»«*^'  Opporrunif* 

/>T%CMsi«  induttnt  1 1 9T3.»:  .i:(;uaL  '::::3PlliytCTOt 

.'irj  '"WT?):  c^t^i  stiiAi  Coreauxvion 
Cnl  Rltnu.  Sor^ai  .'nduniior*  3/  £qua;krv 


tuua  aKo  uculattons 

to  m:hJe»e  _Lhese  Qb]e«Jyea. _wlth 
jorceiscnt  .a^tioo-  tiirBUgH-  tlie-courts 
or-  asen^es^s^  a  suppertrnv-  prDCv^ure 
'arbere  voj|Ucuj7  action  did  ncc  taJte 
plJtfe_Mid,_cpDri 'J atl on  fxUed.  See  9  709 

of-TJ'Jc  yil.—     

.  fe)  ^rtfarprefafion  t«-/urt/urraTtr';  a/ 
'  tepu/afic*  pu'rpojc  The  prtnnple  ot 
nonri  1  vrt-nJii* tlpo  emDloynacDt  be- 
caiu*  of -race^  cotor^ -reli^oa,^x,-cr 
nauoaal  onnn.  and  the  pnndpie  liaz 
^4*L  pg"oo  auDjeci  to  TttlA  .YII 
»liQiiid._XAj(e-VOiusur7  action  to.  cor^ 

and  to  prrvent.{>reient  and  future  dl»- 
crtaimatlon vitnout .  .awimJns._.USIi>r 
UoTV  axe,  mucuail7-«o OS tMenc^-and-  In- 
terdependent meUiods  of  aildresslnc 
aocUl  and  ectammciOOTidlUcms  whlcir 
pTCcusULed.  ihk.  .cnaciment:_af_  ZZlit: 
^TT,  '"'■fflnnTi.-T'.a^flmarrrr  .aeUoa-  i-* 
tmprovv  opporninitlea  lor  mlcTiOri 
and  women  muat  be  eacourxgr  ■[  r.j 
protecied  -ln  urSer  rto-  CUT7-  OT  .  '  e 
Con«reaiioaai-taient.emt>oaied  V-^  Tli!t 
\1L*  Aifirsauve  action  under 
3nsGPJ«9_B!C»n»..tiMj««  .acypn*.!.'-^^;^ 
pnAt«-to-  overcoine-tlie-e^«cu-o£-p^ 
or  pmcnc  pracsicex  poUdex  or  oiAer 
bamen'  to  eqiuJ  employment  opportu» 
utr...  Sucii.  .  v6Iuntaj7_..  juUlnnauTe 
action  — be  -  searurea-  by  -  the 
standard  of  Th*t2ter  It  wnuld  havr 
been  required  ha4  tftere  been  JlUfa- 
tton.-  loT-  ttiiA  -Standard  Tould-  unc:  ■ 
silee  4he- leRslaave-SJurpoac  «f--fir3t 
encouraciiif  valcniarr  action  Tiihout 

IIMB^r'rm     BatHA^  «,.K|«^ 

Taie  "TO  -n:  'm  -b»  -aJlowed-nrTAbfllty ^ 
mo^Ufrmc  employment  systesu  and 
practices  to __com2orx_  wit^ _  tfce  pur- 
pooea  of  -Title  VTL- Correrpondlnaly, 
Title  'til  oust  be  etirutnied  to  permit 
such  vqlunl^j  tctlon.  and  those 
taJtlnj  iuch-Jpion  should. br_  oXfordcd 
lbe-?To:eciloi  3«in*t-Tltle  VTtUftb4i' 
ty  "arhJch  ib^  Commiulon  la^  author 
txcd  tojrpvldi.  under_sectlxy'.  TlltjoXli. 
---(d)---Cuid*/irL«j- tr::rr?flTt.  TitU  ill 
xtnd  aiUfioTve  "Me  o/5ecf;ors  7JJt6)(J). 
TJiese  .Guidelines  describe  the  ctrrum- 
stances,  in  .wtiich_p«rs6ns_iub]»ct_to 
TttlT-  'i;Tr^-4i^7^  t*ice-or— a«ree-*ipOQ 
ardon  to  iE)pro^'c  employment  oppor* 
Lonltjes  of  mlnontlta  and  yomen.  and 
describe  the  klnda.  otjctlona  they  may 
take  ^hlc;  are  consistent  -smh  TlUa 
VII.  Thcje  Guidelines  constitute,  the 
Commission's  .interpretation.  Qt  _  llila 
VU  and^-'anU-beappUed-ln-the^reeeaa- 
1ns  of  of  dlsertmlnailon  which 

tnyplve__.»olun_tJ^_aXLU^»il>'e__«^oo 
plans  and  pro«crams.  In  addition,  these 


-  '  Af  nrmati**  ^ctloe^artcTT  tiBproT«»«opof' 
tuxuee*  ror*tl^Hi«iH)«rj-of^ti*»«fitfort»i*» 
vnerr  airtnnauve  tftlon  Lni  ludca -tfie -Do«^ 
[nc  oi  noilcn  of  joC  raca/tclea.  Slniltftr. 
u>e.  taUYraUon  of  ^frenpuUy  secrmud 
:o&a_meazuiAn*l^aU--wgikcra_vUl  .bejusncted 
ooportuniuea  tfr  eni«r  ..Job«  pt«wiou4l7- rs- 
«jwt«<l  ."W.  •  OG  v.-  A  TA  T,-*  W 

3uop.- :32t-tEJ>.^»x.  W7S>.-a/ri  33*  P".  -M 
l«7  (Srrr-Clr.  Ism.  crrt.  )lmt«t  98  3.CV 
JiiSllB^P). 


GuJdftUnes  _state  _  thf?  ._clrcuta3tanr« 
imrf^r  arHirh  f-ip^rrrl^'^p  vCl  rec: 
agnize  that  a  person  subject  to  Title 
VII  13  entitled  to  »s»en_that  acUons 
were.  t;Sen  "In  lood  Taith,  In  conform-' 
ItT  '^nfix-md  In  reliance- upon  a  --*Tit- 
ten  interpretaUon  or  opinion  of  the 
CQmgijjLVOO."  -taciudiag  reliance  upon 
the-  -interpretation- ^d-  -cpiAion  -con- 
talned  ln,these  CmdeUxies.  and  there* 
bK_  Invoice  the  protection  of  section 
7 1  j<  b  k  14-otTW  le-m.  

mnuitd,  Onlx  a^XInsaxlTO  FrTt"n  p'tt 
or.proKra;ns.  adopted  !n.ffood  faj:ii!.-ln 
esn/orraitr  ^th.  and  in  reliance  upon 
Zii'^tw  Guidelinea  can  receive  the  AiU  • 
.  ^.r  :ia.of  thesaCuldeitnesL  isclud^ 
.      c  r»T  •  iQ^t  lOf b  >f H-de£ense.-  See 
'  iC-i*-lu.""I^»TeioTB.  persons  siibject 
to  '!i^.«afl.hare.euxx^.li21rma^■ 
.  _  xr:t  <rreouni»ed  to  renew  the:n 
■"  1;      -  f  these  Guideilnea.  to  modify  ■ 
*  ...r .  .ID  iae---extent-neces»ar5"-':o 
With  tnese  Cu]della«5.  and  to 
readopt  or  rea£UzT3  them. 


-T^Jijse. Guidelines- coiuutute  ^a  wnu 
ten  Interpretation  and-  op  mien-'  oi-  the 
HQual  £mplo7mestj?Pponuniir  Com* 
r-'Ml-or.-  as  tiiat  term  .a  used  iniectloh 
•■.  JtiMU -of-TlUe  Vlt  Qf-^&e  -Cl'nl 
Rlchts  Act  cf  l\t6^  u  ameziaed.  42 
U.S.C  jOQOe-l^SKl^  ana  seciian 
160L.33  -of-  thtf ^Procedural  RrcuUilooa 
of  "vhe  Eaual  z:AplaVment-Ogsoriuni» 
ty  CommLtston  (23  1601  3D]^42  FR 
33.394  <Octa-be:-  U.  1977)).  Section 
713(bXl)  prondeu 


-  la-aar  aeUoa  or-Srace«d!a4  baa^-otv  tay 
aU^fpa  -ttaU*tul -fmplortaent-prw^icft^  ::o 
penon  stuil  iu&,rct  to  1117  lladsUt?  or 
puniannent  rar  or  on  account  of  (ii  tlie 
ctifnguaaign  br  tucix  penon.  of  au  ii^sTful 

i_'lpL<iTW*nt__J['mciiC!9  _U  n.e__3l*3ili jj::d 

^tOKes- tliac^Uw  act  or  oiatuion  .cotasLainv^ 
of  In  sood  fwta<-tn-«on/«noity- ■vtth. 
and  tn-i«liaaefr  on  ur  wtiXm- izH^rsTf-.m- 
UoQT  or  oilman  t]f  the  Cocuniuron 
Such  a  delerue.  U  esublUh^d,  shall  x  bai- 
ta_th*  acuon  or  procredin^.  nocwAhita/ul? 
lnx_,ihat  r_?J?_A{t.?r_iuc!i_act_OE^QiaiaiiQn. 
such -interpretation .  or  oouUoa  is- tnoJiflrd 
ormeuidedlnru<l«(«rain«Kl  by  juiiimi^au< 
thortiy^  M  Invalid  or  of  ao  Ivil!  elirct  *  * 


The^-annltfiAbllUr^pf  -thfw  Guidelines 
Is  subject  to  the  Lmitai. tons  on  u^  Kt 
forth  td  f  1608:il. 


S  160&3--ClRiH»5Lan«n  -  wder  "whkK  -rol< 
Mtary  afrinnaiir*  action  U  apprnprt- 


(a)  Advene  effect.  Title  VTI  prohibits 
ttraciicca,  B^rpcedur.M.. or  ix>ne5jM .which 
hove  an- adverse- Imp^ -uniess- -they  ; 
are- JustlfhKl-^y-busmeaa  necessity.  In  ' 
addljJpa,JTiye.\'TI_prvsc.nbe_s  practices  • 
which  --"lend- -to. -deprive".  ..persons-  of  ' 
equal  employment  opportur'tles  Em*; 
ploy.Ti,  labor  orrsmzatlona  ajid  other 


( 


\ 
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;  AND  RfCUlAnONJ 


^ir^;X::v?  ^•..^  Sia«f<l       in  .. 
iu  »r.:«:--. -r^v-xj  iii^'J  ..can.j.;^u.'j  .  i 

♦'lira  r .^t  or  zvniemv'^i^  pn."- 

'^oru.  jr  oir:e.-  person*  «iDie<t_.o_..»^-£ 
yay  it'..^  ixtc  iifirraJiLtve 

S  B  POOL  piir-«uiar4y  qua*iri.e<..?aii 
cor.u«  uifl  *omtn.  for  «np  QVU»;njt 

Jl^-iS.  oca  oir.pr  perwM-aufineci  u» 
Vn  =J_ai-.  i-r-a  A-'^  -ncoura««l-to 

.tZni-^.  ir..-:uiinrf.  b^t  --.ot  Lnutea  :o. 

trve  ;oUiJ*"-^i.ir   ,„ 

- ,  -  J-^  -T-rai:iir.  4-  -PJ  VTJ.  5ro<J"«^ 

q;-  aiire     ?  n    0-".  4 

uid  ctppncenf* 

or  oroicuumJU. 


 ..  ir!l 

(4j»McxtuMc.-vi>oti  li-^-ou.-^-eOi-eciUe 

ai-cr-^  on---  ^'  .hs  -"^o'..  ^'  promof  m  aatl 

tavofi  procfJv^"-a-   

»frtrtn«d»e  irtion 


-irrn^TiUi  r-ASOmSlf  MWJ- 
y^u-^'r^xsor:;-!^;;:  '^.v-iaXar  conclutlif^ii 
«"on  apDropr,.i:r: 

trcorrwie^  thr  c'!KW_of  prior  ^ 
<  :n  ord.V  to 'comply 


v  men'.^ic  rttfuUtioas. 

'^raer  --t>;  or  *fcl*le<l- orders 
1^4!^^' bf  ihe  OrUce.or  Ftdenl  Caa- 
'-oc'  Caaplwflcc  i?r:iT3t=«..or_LJ_»i*- 
•kor^  a«rncica.-or  -^vj^  usf-ia 
^•5:L-5;iTUiir_;o__Lh«  ^rqulrrd^  u  idrr 
oihcr  rcdrrU^-iWW.  or  Ipcil.^^  or 
rrr^gorj  rromDiUjPw  «npiox-r3eni 
di'I^uii^:ion._  In  con-Jucu::*  » -seU 
ofiir^,  -;n<-?ro-pJ6yeT..i}kJ)pr_orva^i»- 

vn  »3oul(L  bf^  coxzcenied  -ni^— ia« 
^rjec-^s^rj^-rnplorttarnt^rortlcCT  o^ 

or  d:scr-?aina'.ion-bji  oiher-?«?-w^'. 

Cfl-.        U5.^^A^CimJ.  ^ 

riti  iSo«i  tt**  oa«  or  mare  eiss^r- 

ti»»e  ks  reverse  efreevoo-emplornxcti^t 
o^por-. unities memsen  of.pr^nou*- 
ly  7x^-u*c--^'  <tr:'Ui».  o.r_froup3  Whose 
e-ifcioyrarci  cr  ;'?TOmau3n»l  opp^riy- 

l«a^_iir  :^rn!Ct4rt  tne  _e<ffr;tJ  ol  Prtor 

^u-r^-sedtxne  persan-oiaJtllit.me 
^  ^-  i;-.  J        a^revooaole  oaau  tor 
conc:u'^^:^4lvai  a*:ii6a  ta  »PP_r_opna:e- 
U  is  HOI  r.rcriMJ7  tfiw^a« 
i'3  estaakin  i  violatioc  oI  Tltle-VU- 

ITf  aSS-a^-  ar-ic-rzoi.  flr-iinjt  i&ai 

m  r.Utton  to  the  proDle&:^ 

rej  xenabK-  wtioa-  may-mcJude.ncila 
iHd  t-Tir'x-'cs  or  other  a;pfopnaie 

-Sr.  sex.  or  nitwnii  Qrlgii:  oI  appll^ 

Sopu5iv  oi.  pr^ttcw.whJch 
■nate  the  ac-^-o."  ^trmial.advP^ 

^|Sr  ■     r:aima-.ioQ  Dy  pr.iN;ldlnff  05- 

or  ^h.th^r  -he  prr--on»  b*=r«fKed^«« 
tK««s^lvMlhe  vtqitai3or_prtor  poUcJM 

°cj3e  impact  or  dlspiratc-tr^^tment^or 
*I^h   per^etuited  pa«  discnnun*- 

plana -or -proenuai  m^Y  ^Al^'J'Vi 
ire  nnt  Uml«d-ta*-tno*e  ilejcnbed^ 

far  SUte  wid  Lc*al<3ovemaeo«^cn. 
^rjo'as  sua  c^i  w  F^Jcrai  equal  em- 


33:J90-.  36.300  (Aug.  23.  ^973-).  Tn*t 
jiiteciejit  rri^lL  In  reieva^  P»rt. 


gcm^Tutir*  not  Ua^'.^  1°"°- 
ttii^niMiiof  *  lour  '^riB  tr»l  »o<J 

-^r :  L:^-- r- ; .  L-_«oaM-"««  win 

ef'fcu  00  p*ri«ulAr  croue»  to  34fucuia. 

iSllSi  =«i:d«>  of  Uj. 
J^fi«^UUl«t  w  prrronn  th.  JOB  1^  1^ 

ptotTom  vnerr  et:*cuvBn«i  ^  not 

tlemoti»tr»ie^    __   __   

(-)  'siandarxU  of  reaaonabU  action. 
la^on3idermithe.reMonaDlenir4^  or  ^ 
panlciUar  ir.'lrTsaUve  Action  p.lan.^r 
bfcmua.  the  CotniaiiSlon-^-U-H^cnBraJ- 
ly-appiy  ihe  ioUo?rini_s«andard3:  ^  - 
tl)  Tne  -pun -should  be  _tailor|d_.to 

atioro.  an^l-to-ensure  tha.t.e^olo>-mcCt 
5?t^  open"  r«piy-4n-thc  utur., 
KhJ  _»  .avoj.din?__unnec*MirT  rw.r.c 
tiotu  on  ^pportunmes  r^r  the  worSj 
force  u  a  *hoH^.-T?l*  me--se:5-  W^? 
i^onaJ.o.rlgm  conacicos 

txwcd  only  sa4aB«  M-la  necessary  to 
achieve  these  oDiecavn.^^  --  .  ^ 
.  _tU> -G^  lOd  .ilmetaDles  should^ 
rrsMnaPly-Fel»te«l  to  such  c^id?-- 
a^lons  as  the  ^Hecu  ©f-past  di«nini. 
lit'ioru  th.e  neiKl  ror  D^^P'-^SS; 
treatment,  the  awyatiiUty  or 

tlt*nu^r-or.emPipy^ent  opppnuw- 
tlcs  expected  to-be  available. 
")   ttrnf/en  pr  untcrlff*"  pt^«-0^ 

tlOQ  pr  sec.lPn  :i3tb>  pf  Title  VII  ^ 


3S^ 
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4-123  ^ 

Se_i£corded_  t F  t^.e  Cc:asiustcn  to  » 
?<r»on  suSject  :i>  Ttiie-VH  cniT  -  iJie 
StfU    iTJkiiTus    and    ITie^  aJiirsiiilve 

a'Jlrrsjcr.u  of  Secuon  7:3kb.i;).  Ti-.e 

tJiere- t>e -*Hy  wnt:«H-^Li:emeQt -coo-' 
ciucing  feia:  »  "IXile  '.11  vioUuon 
exjjti    » 

iions.  Where  an  iZilrnietJve  iCt!on 
pUa  or  proc*!^  la  allerfeii  '.o^  noUte 
T!:  la -'ill,  tor j  J  uMn«2  u  »  d£i£use-to 
&  caarze  of'^t^lijcmainac:^^^.  i^c  Cam- 

AcctircUz}C£_3aUx  .lu  i^suai.  procedures 

tonh.  m  ihcae  GisideLirsM.  whether  crS 
act  Lae_J!niiy=a_4iid  >3.Uii  *re_  \S  Tni? 
1st  How^^-^Tf  tae-iSsrnce-  at  a,  wrtrrca 
«cU  uuiy^u  ud  ».  TTitten  i::irs»uve 
act4on_piin._or  .grggr  jai  pjt  jgjLxe  _ti 
oaopt?-  diLrxtlic-  vO-  -^rovjce-  crsaiblfr 
deccr  :^at  tne  mmi> 313  vxm  conducce<t, 
«jad  :^3X  r^uonj^v  J^c3_puriuact^:o 
&  5Ua  Jar-^r2«r»=a  Ux$#d  on  ti:*  xaxl^ 
ail.  TSertiore.-U'.e-G«?sa£iiA«stt  pccom- 
r^^r,''*  iriXL  s-.icn  anaijs^  uu:  plans  m 
in  vnunrf.  ' 

prnfT&jtu  Linil>r  (I.tc<uu<*  Order  N«k 

.1  l.-.L8.'*»_MT'«"^*>^  

Under  T.Ce  'JTZ.  iX.' LrsiaUv e  ict-'on 

»ai-^M^^£x*cuL.v<  -Orcer  .VoL-ii24d^  aJ 
mncsilrd.  and  tts  tmplgmtgiUDr  rrrttl*- 

tJ_prj.  inctudlfjjc  41  _CTn  Paxt  aa^aiHe- 
Ttieii  6r'-icr-4>,-  -riU  fcr  considersd. by 
ti'.e  Conmiisalon  :n-IJ4iit  of  tJie  ilmilir 
P.^TP  P*^?  P.'  T^l'C  .  >rn  aad  ih  e  Ex  ecu* 
tivr.  CrrJeK  »rd  tl^e  ■Cb.ir.jnLvuori'a  ry- 
35>on5tfcii:t7  -Jnder-  Sx-ccuitvr  -Qnler 
No.  12067  lo  uroid  ooCecllal  conflict 
sjnb  n  If  Fffdrr xl  «  uxl  >  ta  o  lo  viae  n  t  c 
poRunitTf-prcimci5.-A<?cort:n<ly,  the 
Cotanuisicn  -anil  Froc-.-.-i  Title'  VH 
CO  aoia;n  L3  ir. vp_ly Ln  jf,.  ? u  ch_if ;  Irsia  t jve 
uMloo-rompUaace  sroi^maj  under  itui 
3«tion.  "  . 

_  _  { * >  Pr^^^mn  JpTJTV^.^  "A  ^''"TrT*^* 

ti.'~je-Actian  Comp/«arjce  </?7T>gr«mj-  Lf 
idfterrnce  to  an  liilrrjattve-actl&a 
comjilance  prscrnja  adqptrd  Dursuart 
'io  .EXcculvje   Order  _  N'o.  *  lt2A5.  .  A* 

'  ;'.orjj,  L'»  the  ^x'SLf  of  a  con:::lajnt  ri;^. 
andpr.TltSff^Tt,  or  .Lj  lUestcd  l_o_£i_'?  _:nt_ 
>Hattf{ei4{on  -f3f-  oa  ictJon  -JKriicb— Iv 
imallrnjted under  Tt'le  VII.  the  Corr 
ml5sl.on."*".UJ.  '^y^slJtt^'t  tp  deteralE  ■ 
_<-t)i5rhether-  ortLr'nAtivir-Jicttr  t  • 
compliance  -rcxnm  idpc:*^  *jy 
pi?r3cn  subjecj^to  the  Crdrr  md  purr;- 
ajjt-:?^  ihe.  OrdeK  and  (SL^'hrth-Tjui- 
hemice  to  thr  ^jroifi-^fn  was 
oMhir  comrliin:  or  Uhe  JuatLflca:;  - 

di  /*rwpTTinJ  prrriPUJiVflr?'.':..  ...  If 
thr  C.^mK^t'.^lnn- :v.AJWS-t-h«- '1»»:^-P^ini' 
tU^n  (Jev:r;S««d  ui  ?nxa»(raun  \>  of  ;h"i 
vcciLan_.ind  tLio  rir-da  /.-At  ^rf.  -V-J  ."Tn- 
ailvc  \C.;en  protfram   hxa  ^rr:  ip- 


tUlJLS  AND  SEGUtAnCNS 

prored— hy-ia--»pprDpri»ie  offlcUU-of 
ihe  Deparusent'  of  LaDor  or  ILj  aj- 
thoru^d  ageacea.  or  la  pajt  cl  a  cgpa* 
iSatlnn  or  ie meis enc  apyggif nt-cr 
order  .af  an  fcrtTntntatratlve  acenrr.  . 
."^h  e  th«jr__ehU?red  by  •  ciui^^  .  or_aX:er 
com<3ted^^rccgedln<a  brought  to  «b-  ' 
force  EiecuUTe  Order  No.  112*6.  aa 
ameoded«_.th.e  Cozmaiuloji.  viU.  iisue  .a 
determmauoo-of  co«reaMn*hie^u^e. 

<3)  /Votf'mm  not  prev^oiUtv  ap- 
PTwrd,  U-the  .Coinnaiailan  m^Otea  the 
determinate  OB-  desmbed  t»  p&ngraph 

(»>,  Ok  T hW_ ivt  »l00   bOt  tlW  pIJJ[CjLED 

bjui  hat  tttia  apprbvrd.by  an  ap^iropHt 
ate  off:ciaJ  of  -  -ihe-  DepartzaeDt  -oi 
Laaor»or  iti  authorged  a^pclea.  the 
Copjsu5>Ibn_  jtCQ:.  <D  .TVjIIdw  tha-^rocfc 
dure  la  31o08tIO:a>  and  rrviev  the 
pjograin.  or  Cip  ."efeT  tb*  pian  ta  Lhg 
Deparuneat  of_Labar.  far  a-deicrsin»^ 
UoQ  of-vhecher  la  to-^e  approved 
unggr  gaecuUre  _Orj3er^Na._ll34a5_aj 
anxecced.  And  tu  hapleaientins-reKiiIa-- 

f  iffPiT-    LT.    IhS   f -^miwif^^nw    flwrt^  thAt 

the  protTOP  doga  coafonn  to  .these 
Guidelines.— or  -the-.Oepa.rmiesX--4Xt 
Lioor  approves  the  afUzmauTC  acunn 

tompUance  PT^JT!^  TTl  h^_'^-pr"TTi?  frn 

wiltlasue^-a.^dieriainaiian  of- no  re^ 
soaanle  duae  under^  l&oa.l(K»l. 

 t_pi__Rtltance  an  _L%tJ4_  ^tfik^trux.  Xn 

xddltloa.-if-tiie-4kfilrszauve  xcUoa  com' 
plionce  procraSn  hu  i:>«en  adopted  in  . 
Kp.od  tiitti  re.Uaiice__oa  thesn  Outdfrr  ' 
iintf^  -  th* —  provtiicns—  -  -of  — jcction 
713(hX13    of    Tills  «nd  of 

5  l_6O8..10(b>..helaw.  =iay  be  aaaerted  by 
'■^e  cuDtr3£Cor. 

]]«{]!«. 6    Amrm^tiT*  «rUgn   ptutv  »tueti 
'•r*_&»f*_ftf_Cp_rTUTU»»i3n  euneiliaUon  or 

_  '■    . -"v'fcrfurcaJ'Qr  nrciey?  o/jj/artL  If 
ac'  *  -  'itre  to-a-concUlatloQ-or^  settJe- 
Eier  ■  ,  ^retmeat  e.iecutrd  under  TltJe 
VT  ^•ld  appro\*etj  by  *  reaponaibie  of? 
tic::::  Of  ^hc  EEOC  13  tne-  basts  of  a 
cr  nrljunt  fUed  under  Tllle  Vn.  orja 
;ed  to  he  ihe  justUlcatlQCLfor  an 
h-.  k..  ^  challenged  under  'HUe-VTI.  the 
f :•  ^ , miasioa  •srUJ  lnvestlcate. ^_deler: 
.--sl  Ui  WSether-  thn  condliaLlon 
.-oement  or-  aettlemeDt  -a«reeraenE 
'■  >POi:^^«!d  by  &  responsible  offlctaJ- 
■-  .\ne-KEOC^aiidX2)  -wbether-adheb 
i.;e  -to  the  ajrreement  was- tfae  basis 
the  'compiamt  or  jujtlftcatlon.  If 
'-  <e-Comaisstoa--so-flncis»  it  soU  cnake 
A   delersalnallon-  -of  -^lo  .  re^aonnote 
Auae   under   }^l60a.l0<a)    and  *ia 
,-lse  -^He  -r^sponrtent  -  of  tts  .iri«ht 
u-;.{rr  se<:t:on  TU^bltHof  Tt:ie  VII  lo 
rel?  or  the  conctiiatSqn  ajfTrtftiient.  _ 
_  (h)  ^efu:nce-Off  yieae  9^uifj!t7irjr>  In 
addition.  Lf  the  afflrmailve  ^rtlon  plan 
or^prr;'.        has  been  adopted  la  good 
fajth  rcuitrice  -on.  {ii»f5e-G»iiiJrUnf-*.  the 
pmviiionj-of -section  TlJfbKl)  of  Title 
P(  Ll^OfJ  ;Oib),_belo'^.  ^ 
iL-serted  by  ;He  respondent. 


5  160iL7-^lXnpm«d««-BCii«n— aUna  or 
grviut  UAda  oUa«  or  local  l«v. 

-^Aifirtaa.tlve--act4«a -j4An3--oT  pro- 
grams executed  by  agrermrnt  "siLh 
>  state  or  local  goreroiaent  agcsdea.  or 
by-order  of  state  or  local- government 
agencies,  -x'nelher  entered  by  consent 
or  after  contested^roceedlncs,  under 
statutes,  or. .  ordinances  descnhed  in 
Tttle  Am^-will-be^  renewed  by-lhe^Com* 
mission  La  lUht  of  the  similar  pur* 
coses,  or  TlUe.  VH  5«d.  iuch_.5iilu.tC3 
acd-ofdlnaincea.  AccordlEgly.  the  Com- 
talssion  will  proceaa  TIU*  coa>- 
Pl<yn.ts  _.lnroIymc...5UCh._  3lflnnaUt.:e 
action-  plans  or  proerams  under  this 
section. 

(a)  /*foccdurej  rrt'iea?  ct^T^terti  py 
;jiavuimi.-Ii  adherescc-io  an-aJl^lrma^ 
tl^re-  action  plan  or  ?70graja  ccccutcd 
punnant  to  a  state  statute  or  jooi  or* 
rtthahrc  desmhed  in  .Tttie.  im  is  the 
basis^-of-  a  eoraplalnt-fUed  under-^t:« 
vn  or  Is  alleged  to  be  the  just^catlon* 
lor.,  an.  .iweUoa  vtUcl3...U ...c&ailenced 
under  ^Htle-  V^.- tbi^  Commlrcoa -g\U 
investigate  to  o<:tersune:  (1)  whether 
the  alfanaf.ye  action  plaa  .or  sroirani 
was  exocutei-br  an  employer;  lahor  Qr- 
ffaniTatloo.  or  person  subject  to  the 
statute  ^r  ordinance.  (23  w&etiier  the 
acreeicent  ':PaJ.  approved,  by  an  arpro? 
pnMe official  of  th«-3tateor-local«oT'! 
eroiarnt.  and  (3)  whether  adi:ereiu:e 
to  .t.h.e.p.ian.9.r.prpgram..'vas_.the  basis 
of  the  complaint  or  justiflcatloa. —  — 
-(IJ  J*Tmousi9 -Ajrifroted  Plana  ot 
^uuituux  ilJiixJCmaaimqxi  ^Hnds  the 
facts  descnbed  InparsgTaoH  <*)  of  this 
section,  the  Gomniission  ^-Mi.  In  -ac> 
•cordancc  with  the  "substantial 
5(feisht:'  provrisioni  or.secttoii  7dtj  df 
the-^eU-nflnd-^  reasonable  cause 
where~3pproprtate. 

PJan3_gr_F!  ogjurij  .ng.f  jJTgtgas.^if 
approwfd.  -If-the-plaa-or  proitram-ias 
not  teen  ^approved-  by  an  appropnate 
pf.'Jciai  or  the  state  or  local  jio vera*  . 
tnent.  the  .Commission.  :^'iU -foUo^  the 
procedurro^  fl-60aTlO- of  t^wse -Guide- 
lines, li  the  CaramlssloD  finds  that  the 
Pl?n_or  .P.rpCTam.c!o.cs..coiUo.rni  to  Ltiese 
Guidelines,  the- Cammlwlon-artU  make 
a   determination    of  -  no  -  reasonable 

CA^c  _as  se t_'prth  In  1 1608^10»a).  

..(.b>  Jltliance..  on.  tAextr  tpxtdeiinei,  ih 
addiUofl^lf  the-afflfsiatlve^^lon  ^an 
or  program  has  been  adopted  In  good 
f.al_lh__reU_anc_e_  on.  lh_e_se  GuLdel.laca.  .l_he 
provisions-  of— section-  TUtbitl)— and 
g-l(i(]8.10(b).  below,  may  be  assened  by 
the  respondeDt, 

J  t60*ij    Adhrrcnea  lo  rotirt  ardcr. 

Parties  arr  entitled  :o  rrly  on  orders 
of  cburts.bf  .competent  Jurisdiction.. If 
ftdh<TKnce--to-  an  ©rder-of-*-Umted 
States  District  Court  or  other  court  of 
C.o.raprtent  .lunsdlcllon,.  .wbetner  ..erv 
t*?red- by  consent- or-aiter  contested 
lltlinitlort.  In  a  case  brought  to  enforee 
a  Frderal.  atate.  or  local  equal  «;OTploy- 
ment  apportuniry  lav  or  .'eguJation.  is 
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-nue  ••13  ar  'J  *i:cie<J  -J  f  ite  juiu.  • 

tnU  SnvMU^aw  to  dcterauzw 

wheir.rr  ^.ItM^vnce-io  tte .  Aiilrs^^\e 
acUoD  3tan  »tucna  part  Gr-:.^e-Cn:er 
wu  ihe  S!MI4  or  jhe.cojnpi'iADi  or  ii^^t*- 
fcanan-^-fhe^Coauoi'iaioo  iP  Hncla. 

wn»0le  tauae^'Hie  Commmion  Inwr- 

Courc  orser  <=«^*^  to  luom- 

ty  under  TiU«  Vtl.  jgh- 


faltli.  in  ccaforcaty  wltftr  xad.hr  reUr 
in«  u^a  tJCitw_  GmdtUnrj,  ind  the 
self  *iua«t*  *nd-plait  w  in  ■«Tmr-g. 

Sj^^^Aon  u  true.  U  tl«  Coai- 

deieraiTJiitoD  o<  no  r«*.onabl<^  cause 
xnd  TrUI  idvue  t^e  reaooodent  ; 
__(lj_7^e_Coainmsiot  /Pimd  icic 
the  r«inandeni  Is  eetUled-io  i^e^"»- 
i^uon  .or  »ecuoD  713<b>cl)  of  TlUe 

'''(3)*TTm  tue  detenainjitioa  &  it*cLf 
*d4«tot»l_irntten  uxi«rpT«ta«s&oc 
oSLninn      ^»  r'ntrtTrmlnn  purjuaai 
tosccuon7i3<bKi). 


reculAUoai  setting  lort^  ihe  proce- 
dure- ror  pcocM3ii«  sucr.  cotnPliistA 


PART  160T— PXOGSUJIAL- 

ttMKlnca  oMrrl«rp»'*»flrtcn  ahi 

AGi^Cti-  Sauji.  ESiuiloTmexit  OPPor- 
tunic?  Cssnmissiaa. 

•ACno^:  Ptnai  rule.  ^         .  . 

SnM34AIVT;^e-CQmBiissioa  litodaT 
gubUihii^  to  final  torm  »^  set  oi 


Wtt.-  *  cii*n«  caallenrw  aa  aif^ 
itivc  acx.JLn  or  pn;«n&-M'--»&«I- 
suctt.ipUi-  or_prpsr»a_l»_raA«5  "  J;^^' 
••••ratsoA  rvr-aa-emplo>fmen5  aecisr^a. 
Hid  »hrn  tt'*  oUm  orpro<rua^*tdeT 
ielootd  Pu&.-ant_u>  tfic 
or  a  F^nl  o.-  iiat<L  U^T  0.r__r^©i^_oa 

eaaiosraent  copor.un;t7.  Uie  Coejsu*- 
woiv«iii-oro««  thr_cnAr5e__in  accord. 
«JUAl  napioyTatDS  opponunuy 

-pleTof  these 
cise  of  ttjeir  autiionty. 

5  iMtli.StwdJiH  tf<_rrrlf*L.._    ._  _■_ 

Jai^£in^j.  tr.  dunsr  ^  *  tiav^-.-   .  1°" 
or  A  cbarie  -diici-. 
sat  a  .  J-  -  Cocriu-iiion.  :  r  'ifW"''-:.-f 

r;.e-  action  -  " 

^,  i'.AO  or  r  •  tr^'^  o«  ti'e 

«  U  these  ^.wideilaea.  tht 

r->.  .ili-  dtf  te.inlne-  ^  bet  her 

.  s  trJe..^dU^srw*e-th^ 
er^uciJ  -i  pi^:»  pr.prpKT^  coofcrr-i  w 
the  requtHHaenli-of  these  *^deU^^ 
■  Tf -the  CoauaiMioD  so  ^Inds.  It-wiu 
toi;^^  6tl«nmfiaUoD_qr  no  «3fOQ^^« 
cause  fcsd.  where  _  apPrQP_rlaM,_  will 
,u:e  that  tJie  deiersilnation.  conrtU 
■  i2«  >  wrttteD  interpretauon  or  epUi- 
}o»  of  l.^e  C^mmliSlon  _u^de_r  .section 

«Ue<4  upon  toy  she  reapooaentand^- 
se^^i^eieMe.  :p_the_  eveot  that 

Sod  ctminutancea  are  u^er^ter  Hied 
-  SSnii  -  the  r?3Pond_eat.  * ruch.  *re 
ESed  o»*£tlona  taxen  Purtuarit^he 
iXrirnsAttve  .rtton  plan^  P^iirua.  II 
the  CoauaiASLOD  does  Dot  so  tod.  ^It 
S5  pweed-  *itn  the  tovritUaUon  In 

tne  usual  manner.  y  .i,.^,  ri  Z 

,SU^Ji«t.  ,.,^rtJ.  thai  the  w;t'on 

with  a  Piin  ^r  ^"'^^^ 
»ii  itfopc^  or  irapltfaepted  Ln  jo<jd 


Jan  or  vrrtcmm.  •meseOuldeilnea  axe 
^pU^le  only  wlta_^3pect^to^the  (^• 
cum»tancea-«acnbe<l  m  J_l908a(d>. 
aixjve.  They  do  net  »PPly-to,-aad_tnc 
it^aa  7l3ih><U_deiea*«  ^  'vai^! 
fcle  ler— -^e-purpoaeL  or...deter=uUnK 
Sie  adequacy  or  an  ^^UrsLxU^e  Muan 

^iMoDr  -Wliether_.aa  .unployer  fua 
takes  SUCH  aiflnaatwe^tion  ha*  dOM  ^ 
«Qujth  to  remedy  sucn  discnmmaUon 
^re^iiH  i  qtieat^n  or  rxct  m  each 

"jbl  GuUellnes  lnaf«j:ictiAI*-"»-*>' 
'  Jcnci  of  oSf^rrnqXivt  aeitcju  Wtiere  an 
anirraatiTe- action  plan  er.lJr^pa^ 

nnt  or  »^"«-Jr**K^^.^ 

Sr^mm  is  not  the  baala  of  the  action 
^TSiS  of:         Cuidelinea  are  In- 

''"iti'^nenc-j  of  P^n  or  protrmm. 
^de.-iect"t5ii.7l5(hia)._^rwM  may 

rely  on  the^-plaa^^  P"*™^ 
dSng  the  tl2e  whep  It  I* -current, 
current  S  r<^ted_to  such  " 
Sron-eaa  \st  correctln*.  the  conditions 

reKcT-oUhe  plan  or  prearrac^  ^J^^^^' 
tlon  or  fact^-be  detertaln.ed  on  a 
bv  caJW  basis.   Prwama  developed 

asended.  wlU  deesied  cu^"  In  ac- 
cordance mnth  Depamaeat -of  L*b9? 
^eBiUatlpns  at  U  CFR  paPter  60.  or 
successor  orders  or  regulations. 
8  IBoii:  Equii  -t»ptayw«nl_  oppommltT 
»d<>iK*d  punit«>t  to  »«uoi»  .1. 

orttu«viL  -   ^ 

-It-adfaeiince  to  an_£auaJ_ deploy- 
ment Opportunity  Plan.^^a^ted  pjjfc 
suant  to  Section  7lT  or  TlUe^VH  ^&nd 
,DPro-V^h7-anacP.niprlate  orflctal  of 
'^e  civU  S*rnce..CommiiMon^_l3 
ihe  basis  or  ^  comPlamt-rtted^und« 
Sfle  Vtr:  or  U  alleged  to  be  t**  ustlfi- 
cotloo  for  ajv  action- under  T-,tle_  «.  . 
these  Cuioellnei  w4U  »Pp>y^^^  - 
Si^er  similar.  :p  that  set  for.r,  Ji 
-jlBOS..'^.  The  CommLaloD  wu-  ■  ' 


Guldeiih»  on  Action  <<44 

FB  -4432-).  -  to— encourage..  . Toiunt^ry 
action  to  eUimx»t«  empioycient  d:*? 
^iSunatlon.  "Seciio.Q.  1801,33  of  the 

ComaiiaieB's-  rerulatiana  .  .U  pemg 

amended  to  reflect  a  new  niethod.  con.-  , 
temp&ted  by...t^e__Guldellnes.  by 
which  the- ^:«mnlMion  m»y  uaue_^ 
-Interpretation  or  op^injnn*^--ot-t-e 
CommJJiion  -^th^L  the  meaning;^  of 
Section  T13-or  Title-VtI_of!..the  Clv.1 
Rights  Act  of  1964.  as  amended,  v 

DATE:    Pebruary  20; 


ma,    -  

FOR     tlVH'*-^^  CiTORACATlON 

CONTACTS    .  _ 

Peter  C,  Hohertson.  Dtrector.  OKJcs 
of  i»QUcy  Imnleiaentauon.__2«l^ 
Street,  NW-  Roemr4003A.-W*ahln«- 
ton:  HC^SO*  .C=0.2>.-3*-7«39. 
SXTppiJESmrrABT  INPORM.^TIO:*^: 
Tho-Gomnuasion's  jie* .  G  uid_e_Jn  es  __o  d 
Afilrmatlve  Action'  contemplate  that 
In  distances  xhere  a  charge  of  dlseim- 
iBAUon  Has.JOeen  iOed  _anjJ_the_Coni- 
mlssion  finds  thi.;^  the- treatment  com. 
plained  or_occurred  aa  a  res\ilt  of-ai- 
flrmaUv*  actldn  procedures  consistent 
with  Its  Guidelines  on  AliLraaUVe 
Action,  the  Commission  will  issue- ar  de- 
termination ot  no  reasonable  cau*<?. 
This  dctennlnation  may  contain  Ian- 
gua^e  s_tatins  :hat  It  Is  •'a-vBtlen-ln- 
tefpreiation  .or  o_p_lnlon  or  the  Com- 
Tnlsalen^*- ^thltt  the -meaning  o^  .S.eo 
tlon  713<b)<l>  of-TtUe  -Vn-atChe  Ci^il 
Rights  A«  or  ISS-'t-i  "  amended.  The 
■  re3pondent-ln.-such..i..cnie  ni^y  rely 
'  voon  tnis  determlnatieu^  i-:-»-derense 
an?  subsequent  coecpLamta  or  dls- 
cnajinatioo-whlch.lnvoive  synlJsjJacu 
.-.i  J  c-rcumstances,  i£  the-subs^qutfnt 
.  itcttons  complained  or  were  also  taken 
b^y-tne  - respondent,  under  tu  alXlrma- 

live  action  procedures.    - 

•■uch__Iaagua«e  will  also  aooear  4n 
DO<3Usedetermin*tlona_wheriever  the 
Commission -rinds- that  Jthe  action  com? 
ptamed  of  .)'x:iirTed  pursuant  to-an-ai- 
flnaatii-B  »citoh.3ian^opte_d  in  good 
•  raith  caropUance  iwth.  and  rrUance 


^DtjLw.  ucimi.  vol-  «l  t*o.  J 
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lUlU  AND  RXCULAT10NS 


upoa,-tb«-CoB)|nlHlon's  Guidelines  on 
a£21rxnauv*  ArUoD> 

Hie  Cgp'"i*"1on'i  proceduraJ  _recu* 
lAUaDJ*  xre  AcconUnciy-rerued  -ta .  iiu 

_J51gned  at  WMhington.  O.C  this 
inn  d&r  of  Janiuxy  1979, 
For  th«  CamxaJoMion. 

HxAHoa.  BoL^xxj  NoRTon^.. 

Chair. 

ed  to  rtmd  u  roDowi: 

i  itdtJO   UMwac*  of  laiirpniMiaK  or 

J?nljr_the  foUowtoc^oay  b«  rcUed  • 
iipoa._M  A  ''waHtn.  intxT^enetMXion.  OT 
TTTTtnkm  nt — tb*  CuBistiMlOB"--vitbiB 
tlu  inesninff  of  Scetton  113  of  ^Hie 

viL-_  __ ;_    :  

--(*J-A-l«tt«r»ntltled-'^Dlnlon  letter^ 
ami  slsscd^  by-clit  Ccnerai  Couiwl  on 
bafaalJt  ol  tb»  Commaaion.  or 
.  -Jhi  Maxter  puhllafatfl  and  Joedltcxllx 

•  GuuiiilacjLoaAiXlm«_tlY9.JUuo&_or__ 
— (e)-.A-Comnuxslon  detennm&iioir  4Xf 
Dfl  mJonabU  causa,  bxued  under 
''lr^pr.?"e<»_de3CTibed  In  ]  1608^10 
(aX-orib>-oi -tlie-Commissloa'a  Guldey 
Lisa  on  AnirmaUve  Action  29  CFR 

~  Pare  J608.^wtica  such  deCermmAUon" 

CoBcniackaJ*    

brit  Doc  7g-20Sg  ru»d  l-ia.7g;  8:*a  *mj  . 
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AFPENtJIX  C 


(  Executive  Order  12067  ) 

nii  PRESIDENT  28967 


E\ccuti%«  Onicr  120(17  .  June  30.  I97S 

Providing  for  Cccrdinotian  ol  rederol  Eqjol  Ilmpioynsnt  Oppcrtunity  Projrcm^ 

iJv  \ir.uc      ihc  nuihoriiy  vested  in  mc  iii  PTcsIdcrii  of  Uic  Chitcd  SiaCci 
bv  ilic  Cunstiiuiion  and  sLaiuicj  of  the  United  Sulci,  including  Section  9  of 
Rcnrii-:ii^.iii«jn  Plan  Number  I. of  1973  (4J  FR  I9S07).  ii  is  drdci-ed  as  , 
foiiuvis:  ^ 

1-101;  Tlic  trahifef  lo  ihc  Equal  ;Eniploymcni  Opporiujiiiy  Comnmsion 
of  all  ihc  fuhciiohs  of  the  Equal  Employmcni  Oppori unity  CQordmaiin.^ 
Coiiiicil:  and  the  tcrmihatiori  of  thai  Cpuncil,  as  provided  by  Scciiqn  6  of 
Reorprii>:jriori  Plan  Nuiubcr  1  of  1973  (-43  FR  19607).  shall  be  effective  on 
July  i;  1973.  '  ' 

RespOT\s\bihues  af  Equal  Employment  Opport.mtty  Commission, 

1-201.  The  Equal  Empioyment  Opportunity  Commission  shall  pro\ide 
leadership  and  cppi  dination  to  th^  pSpf^^  of  T^'^'ir^'^  i'^P^^H^*^"**  H"^  P?^"" 
ci cs  I o  c n fo r ce  all  Federal  _sjLamL*-'s .  Executive  o r d cr s .  r e gu la li o n s .  a n d  po  1  i ci c s 
w  I  u  c  h  rc  r|  M  i  r c  equal  _e  mj3_i  o  y  me  n  t  o  ppo  cti  i  n  i  ty  w  i  t  h  o  u  t  r cga  rH  ^o  ra  cc .  color . 
r V ! i io n ,  s e x .  p a t i u pal  P r i g in.  age  p r  _h a'n d i cap .  1 1  shall  s t r i v e  t p  maximize 
ci  for  I .  prp  mo  i_e  ciTicicpcy  ^  a  pd_  _e  lim  ina  i  e  cp  nflict.  co  injjc  tition .  d  uphcatip  n  an  d 
't n CO ns I i I e n cy  amp p g  the  ppcratip n funciip iii  a i : d  j^iidict ipns  o f  ih e  Federal 
<  Wp  ann  ten s  and  a^enc  ics  han  pg_  rcspons  i  b  ill  ty  fo  r  en  f ore  i  n  g  s  u  ch  s  tat  u  t« . 
txecii I \yc  n rdcrs,_rc';y liatip Its  a nd  ppl i cie s .      *  

1  -  0  !2 .  1  >  1  C.1  r ry  i  out  n  s  fu  1 1  c  i  io » is  it  1 1  d  e  r  _t  1 1  i  s  o  rcje  r  the  Equal  E  n  i  pip  y  • 
mt-nt  Qppprtuiiiiy  Cpnimjssion  .shnji  cppiult  with  and  utiiize  special  exper- 
I  i  s  e  p  f  Te  ti c r n  1  d e p a  r  i  tri  en  is  aji d  a g e n_c_i cs  \y  i i^h  c q ua  1  e in  ploy  m  c n  t  p ppp r  t  unity 
rc>  pi)  1 1 M  hi  lilies.  The  Eq  ual  Empl  o>  inci  1 1  Oppp  r  i  u  ni  i  y  Coi  nini  ssi  u  n  shall  cpop- 
crate  with  such  deparunciits  and  iigeiicies  in  tlie  diiclmfge  pf  their  equal 
einpl.o\?iien[  respunMbjliiies.  

1-L*03,  All  Kfderal  departincnts  apd  a^ciicit-ri  shall  cpoperaie  with  atid 
a > i t  I h e  K q u a  1  Eni p  1  oy 1 1 1 e n i _ Q p pp r t it 1 1 i t y  Co 1 1 ti n t s  1  o n  in  the  p e r fo r i unite e  of 
iii  ftiuciioiis  under  this  prdcr  aitd  aliall  furnish  [Iil*  Contmissipn  such  repuits 
,ind  jitfonnaiion  as  it  may  request. 
l-!5.  S/ifftpf  /!f\pot}\iOiliih's, 

Tu  impiLMiienr  ^iis  VespPttsiijiUtie^  iindei'  Sei:iion  1-2,  the  Cqiial 
kinpIn\tti(Mt!  Oppoiiiitiiry  Coinmi'.'.iori  sluiii.  ulteie  fea'.ibie:       .    -  _  . 

'  fic\fji)p  niufniJtt  sLtridards.  gtiidelines.  .liid  policies  deniiiiig  the 
II, nine  of  nnpTov  ntent  dtsctitriii.iilbn  on  ilte  gtoiiitd  of  race.  cplor.-rL'Iigibti; 
>rx.  itnrion.ij  ()n^in.^.t:-;e  or  ji.Tntltf.Tp  .iMuIer  .til  Fedethl  siiiinte".  Extvtiiive 
iHiiei*.  le-ni.ttiDn^.  atiii'puiicio  \vltt\*h  rcqtnre  eciu.!!  entplovtnerix  oppcnitinits 
(i))  fiL*\tii^p  nnilornt  ^t.iitcl.nds  .nitl  piucetlurci  n>r  in\eMi.;.tiioit'«  .nwl  ctMii- 
pli.nac  te\iL\vs  lo*  he  CDndttrted  hv  l*rikM:tI  dt.-p.ii tiiietits  ;iiid  i^gettties  liiider 
.inv  "i  Ltki  .ij  <i.tiiuc.  l'\ecmi\f  r/iti-.T.  i  L*:^iii.ttion  or  polivj  reciniring  eqii.il 
entpliiv  (iti  iit  i>ppi>i!tnitt\:  ,  ~ 
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  THE  PRESIDENT 

(t)  dcvclop'^j^cdiiri's  with  ihc  iinccu'd  -agcncirs.  incitidinK  the  use  of 
mchibrahtJa  ol  undcrtiandinR;,  io  miniiiuie  dupiiCJtive.invesii;;:iiion«  or  coin- 
pliadce  reviews  of  pariieulur  ctnpl«>crs  or  ciassci  of  employers  or  <»iher\ 
.  coveretl  bv  Federal  staiuic^,  F„\ecijine  orders,  regulations  or  policies  rcquirin;.* 
equal  cmploimehi  opporiiiniiy; 

(d)  thsurc  Ilia  I  Federal  deparimcrii:  arid  agencies  dirvclop  ilieii*  own 
siJiidards  arid  procedures  ibr  underijt^ing  enforcenient  actions  when  coinpli* 
aiice  wiih  equa|^  eiripluyrrieni  opponuniiy  requlremenis  of  any  Federal  siaiuie. 
Executive  order,  regulaiibri  or  policy  cohnoc  be  secured  by  vo]union>'  means; 

(c)  develop  uriirorm  rccbrd-tccpirig  arid  reporting  rcquircnienis  concerii- 
irig  eriiplbyriierii  praciices  ib  be  utilized  by  all  Federal  deparinienis  and  agen- 
cies Havirig  equal  employment  enforcement  responsibiliiies; ' 

(D  provide  for  the  sharirig'bT  cbriipliarice  records,  nHdiiigs,  and  support' 
irig  documehiatibri  ariibiig  Federal  departriierits  arid  agencies  responsible  for 
■  erisunrig  equal  emplbyrifcritoppbrturiiiy;. 

(g)  develop  uriirorrii  irairiirig  prbgrariis  Tor  the  sufT  of  Federal  depart- 
merits  ^rid  agericiei  with  equal  emplbyriierit  bppbPtunity  responsibiHties; 

(H)  assist  all  Federal  departmerits  arid  agericies  with  equal  eriiplbvinenc 
opportunity  responsibilities  in  dcvcJbpirig  prbgniiris  tb  provide  appropriate 
puBliratibril  arid  other  iiilbrriiatibri  [or  thbse  cbvcrcd  and  ^Uibse  protected  by 
Federal  equal  emplbyriicht  bppbrturiity  statutes.  Executive  orders,  legulauoru, 
arid  policies; 'arid  _____  V 

(i)  iriitiaic  cooperative  prbgrarris,  iricliidirig  the  dcvelbpriierit  bf  riiembran- 
da  of  upderstaridirig  bciwccri  agerides,  designed  to  iriiprbvc  the  cpbrdwution 
.  of  cquaJ^cmpIoymerit  bpi^ 
__    U302;  The  Equal  Einplb_ymerit  Oppbrtiiriity  Commissibn^  shall  assist  the 
Civil  Service  Commission,  or  its  succeisbr.  m  establisiiihg  iiziirbrTi)  jbt^relateti 
qualificatibris  an8  xcquiTtrtncriH  fbr.jbb  classtfidiiibhs  and  descriptibris  Tor  . 
Federal  cmplbyccs  irivblvcd  iri  crifbrdrig  all-Federal  equal  eriiplbyriierit  oppor- 
turiity  prbvisibris^      _  _     _  _  _     _  • 

1-303;^  The  Equal  Eriiplbyriiciii  Oppbrtiiriity  Cbriiriiissibri  shaH  issue  such 
rules,  reg\ilatiorii,_pblicies,  prbccdiires  br  brders  as  it  deeriis  rieccssary  tb  carry 
out  its  resporisibilities  tirider  this  brder.  It  shall  advise  arid  bHer  tb  cbrisiilt 
with  the  afTcctccl  Federal  departriierits  arid  agericies  during  the  developnient  of 
ariy  prbpbsed  riiles,  re^latioris,  policies,  procedures  or  orders  and  shall  for- 
riially  subriiit  sucli  prbpbsed  issuarices  tb  aHected  departnicnts  and  agencies  at 
least  15  wbrfcihg  days  prior  tb  public  ariribiinceriient.  The  Equal  Employment 
Oppbrturiity  Cbriimission  shall  use  its  best  eHTorts  to  reach  agreement  with  the 
agencies  on  matters  in  dispute.  Departments  and  agencies  shajl  comply  with 
all  Hrial  rules,  regulations,  policies,  procedures  or  orders  of  the  Equal  Employ- 
ment Opporttmlty  Commission.  .  ' 

1-304.  All  Federal  departments  and  agericies  shall  advise  and  oHTer  to 
cbnsult  with  the  Equal  Employment  Opportunity  Commission  during  the  de- 
velopment of  any  proposed  rules,  regiiLitions,  policies,  procedures  t.'^r  orders 
concerning  equal  einployinent  opportunity.  Departments  and  agencies  sh;iii 
formally  submit  such  proposed  issuances  to  the  Equal  Empioyment  Opportu- 
nity Conunission  and  btlier^ interested  Federal  departments  and  agencies  at 
least  15  woiking  days  pri<ir  to  public  announcement.  The  Equal  Eniploynierit 
Oppor(unit%  Conuni.>ision  shail  re>icw  such  proposed  rujcs,  reguiations,  poli- 
cies, procedures  or  orders  to  etisure  consistency  among  the  operations  of  the 
various  Fedcriil  departments  and  ir^encies.  Issuances  related  to  internnl  ninn^ 
agement  and  adntinistration  are  cxenipt  from  tjiis  cjcajancc  process.  Case 
handling  proretiurrt  imique  w  ^'"!J;_U_P'"PSn'"?  •'l^o__3r^  P(p"'P^__?lvh^ 
Eq u a j  ki n I > I o >  tnen t  O ppo r i n n i t >  Con > i n i > •» i o n  ma\  rex- i ew  si k 1 1  p r oced u r es  in 
'^'"_^i*^_'"__*9  •'^_^\"_'"_''^__"*'_'_'^'"'"">  consistency  witllin  the  Federal  equal  eniplounent 
oppi)rttniii>  pr(Jv;ram. 
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THE  PRESIDENT  . 

U3bj  nclorc  prcjmul»?;ulriK  si^hilitaiu  rule*,  jrc«juialio_m,  PpUck'S,  procc- 
dures  or  orders  iiivolvihg  equal  cmplovmenl  opporiuniiv,  ihcCornmiSSion 
atTecied  deparimcnis  and  agencies  shall  aJTord  ihc  pubhc  an  opportunuy  lo 

coinnienl.  ;    .-^    {-   

i-J()(3t  The  Rqual  ^niplbtriicm  Opporiunuy  Commjss|gn  may  maiiC  rec- 
ommendations concerning  s.afT:iize  arid  rcsotirce  needs  of  ihe.FcAcr^l ^cicpar^- 
inenis  and  agencies  having  equal  emplovihciU  opporiunuy  responsibihues  lo 
ihe  bllicc  of  Nlanagemeni  and  Budgei.  __   

1-307  (a)  U  U  ihe  inieni  bf  ihis  brdcr  that  dispute?  between  pr_  among 
agencies  concerning  mauers  covered  by  ihis  brder  shall  be  resolved. through 
good  faith  elTorii  of  the  afTecied'agcncies  ib  reach  mutual  agreement.  L>c  ot 
Ihc  dispujc  resolution  mcchamsm  contained  iri  Subsecdoris  ^b)  and  (c)  of  this 
Section  shojjld^c  resorted  to  only  in  extrabrdiriary  arcums^^  _ 

(b)  Whenever  a^dispute  which  cannot  be  resolved  through  good  Uxith 
cfTorts  arises  between  the  Equal  Employmeht  Oppbrtunity  Cbromission  and 
another  Federal  .department  or  a;gency  <-onceming  the  issuance  of  an  equal 
cmplovment  opportunity  _rule.  regulahon.  policy,  procedure,  order  or  any 
mailer  covered  by  ihis  Older,  the  Chairman  of  ihe  Equal  Employment  Oppor- 
luriiiv  Commission  or  the  head.ofthe  afTecicd  department  or  agency  may  Tcfcr 
the  mailer  lo  the  Executi^ve  OtTicc  of  the  President.  Such  reference  must  be  in 
"  Writing  arid  may  not  be  made  laterjhan  15  working  days  following  receipt  of 
i.He  iriiliating  agency's  notke  of_intent  publicly  to  announce  an  equal  employ- 
ment opportuniiv  rule,  regulation.  policy,_procedure  or  order.  If  no  reference 
IS  inadts  ^vithiri  the  15  .day  period,  _t_hc  (decision  of  the  agency  which  initiated 
the  prbtwjsed  issuance  will  become  cfTecLivc.    ^ 

ic)  Fbllbwirig  rcfcrence-of  a  disputeji  matter  to  the  Executive  OfTicttof  the 
Presidcriu  th^SsiStant  lo.lhe  Prcsidimi  for  Domesuc  .\fliiri^^a^ 
such  other  bmcial' as  .the  President  may  desisn^te)  shall  designate  an  ofncial 
within  the  Executive  OrHcc  of  the  President  to  meet  wiih  the  affected  agencies 
to  resbU  e  the  dispifte  within  □  reasonable  lime. 

1—4;  Vinnual  RtporU  .  "■' " 

l-4bi.  The  Equal  Emplovmerit  Opportunity  ConiniisJLion  shall  incUide  in 
the  annual  repori  trari^miitcd' to  lUe  Pre^sldeiit  and  the  Congress  jjursu.int  jo 
Section  715  of  Title  VII  pf  thc_  Civil  Rights  Act  of  l%4._as_  anicnded  (4  J 
use  '^bbbe-i  O,  a  statemerit  xif  tlic  pr6i;ies->  that  has  been  made  in  acmt-v- 
ing  the"purpo5e  of  this  brder.  Ihe  KqnSl  Eriiployntenl  Opporiunitv  Coniims- 
sion  shall  provide  Federal  deparimerits  arid  agencies  an  opporiunuy  to  com- 
ment oil  the  report  prinr  lb  forriul  suDtiiissioix. 

i-5.  (T^/'urn'i?  Pro: -u/yrir:  .  \  . 

UjOI.  Nothing  iii  iliis  onlcr  shall  relieve  or  lessen  the  res 
ohh-aiions  iinposed  upon  Jiiv  person  nr  cntiiv  hv  Fe<leral  cqiutl  riiiplu).nent 
law.  Kxecuiivc  order,  reguLiliuii.i)!- policy,   

l-:>i)J.  Suihiir:;  in  iliis  <u:<lcr  sItaU  liniii  the  AtiDi^ney  General's  role  as 
Ui;al  adu>cr  lb  the  Kxetiili\e  Ui.niLh: 


i  Ml.  VViiiir  t  iiJl  iv. 

FtDIRAt  RfClSTEK.  VOU  43.  NO.  1}9-W£DNESD AT.  JULY  5.  19/8 
A-3  . 
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APPENDIX  D 


(  OKB  -  EEdC- Exchange  of  Letters) 


EQUAL  EMPCOYP.luM-I^_OPPOR-TUNITY  COMMlSStON 

Washington;  d;c;  20506 


JLt  2  I  1981 


ionorahlc  £dwin     Harper  _ 
De4>uty  Director 

Office  of  Management  and  Budget 
Washington,  0,C.  20303 


Dear  Mr.  Harper: 

I  am  writing  to  you  because  of  rhy  desire  to  ensure  that  coordination  qf_  Fede_ral 
equal  employment  programs  is  as  effective  as  possjbie.  I  am  convinced  that 
increased  cc^isjstency,  reduced  duplication,  and  more  eff Lcient_  government -wide 
poliaes  and  procedures  cari  have  a  substantial  impact  on  the  obtrusiveness  of  these 
programs  without  diminishing  the  jjrotectibris  afforded. 

As  you  know,  the  statutory  responsibiiity  for  cwsrdinating  imple_mentatipn_of  equal 
empteyment  opportunity  legisJatioo,  orders,  and  policies _is  v«rted  jn_the_KOC, 
Executive  Order  12067  specifically*  directs  the  Commission  to  review  aU  jjroppsed 
rules,  regulations,  jjolicies,  prpcedures  and^qrders  relating  to  equaj  employment 
programs.  The  order  requires  agencies  to  work  with  EEOC  during^  the  development 
of^such  iss4jahces  and  to  submit  them  for  formal  analysis  at  least  15  working  days 
prior  to  public  ahhbuhcemeht. 

number  of  agencies  have  expressed  concern  over  the_j-elationship_ between 
EEOC^s  regulatory  revievi'  function  and  that  of  OMB  under  Execut_ive_Ord_er_J2_29i 
on  federal  Regulatibh.  They  are  unclear  on  whether  tJiey  _shouid  submit  proposals 
to  EEOC  before  OMB,  submit  to  both  agencies  concurrently,  or_submit  _to__EEOC 
subsequent  tb  OMB  apjaroval.  Indeed^  a  few  agencies  iiave  us_ed_this_pecCeived 
cbnfusibh  as  a  justification  for  attempting  to  circumvent  EEOC  review  entirely. 

WhUe  I  hav e  been  inf brm ed  b;  Na t  Scurry,  the  Assistant  JDirec tor  of _OM B_ f or_Civ i_i 
Rights,  that  EEOC  cjearahce  of  equal  emplo>Tnent  issuance  is  expected  to_  precede 
^"''")i*^^ PMB  and  that  I  would  receive  a  letter  to_tjii_s_jdfect^. I  have_not 
^A^^opJsi^tive  document  concerning  this  matter  from  _0M&.^_ In  order 
tb  prbmbte  governmOTt  efficiency  and  reguiatory  certaintyiJ_strort^ly  urge.  O 
take    the^  initiative    to    resolve    this    apparent    and    unnecessary,  confusion. 

Accordingly,  I  belieVe^  it  is  important  that  OMB  prbvide  EEOC  with  a  general 
statement  in  support  of  the  ieqiial  emplbymeht  cbordihatlve  function  exercised  by 
EEOC  and  a  formal  opinion  specifying  that  review  by  EEOC  is  a  condition 
precedent  to  submittal  tb  OMB  under  Executive  Order  12291. 

If  you  believe  that  it  wbiild  be  helpful,  I  would  be  jsleased  tb  meet  with  you  to 
discuss  ^this  rrtatter  in  greater  detail.  I  IbbR  fbryard  tb  working  closely  with  you  iri 
.    furthering  the  Administration's  civil  rights  goal^ 


Sincerely, 


3,  Clay  Smith,  3r. 
Acting  Chairman 
EEOC 
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EXECdTlVE  OFFICE  Of  THE  PRESIDENT 
OFFICE  OF  MANAGEMENT  AND  BUDGET 

WASHINGTON.  O.C.  20503 


SEP    3  ^581 


HooPrable  J.  Clay  Smith,  Jr. 

Acting  Chair-iTtari  - 

Equal_"ETT!ployment  Opportunity  COtmniss-on 

Washington,  b.C.  20506  , 

Dear  Mr.  Chairinah:'  ^ 

This  'is  in  response  to  your  letter  o£_Julx_21,  1981,  in  which  yoa 
exnfessed  concirn  about  the  retationsbip_of 'EEOC's  responsi= 
bilities  und^r  1.0.   12067, and  those  of  this,  agency  under  E.O. 
12291. 

James  C.  Miller,  Sdministsator  .of_our  Office  of  I"f°^™»"on_  ana 
Begulatorv  Affairs,  sent  you  ^  ^etterlpn  ^ugust  12  that  o^tltn^S 
a  Iroceduri  thit  agencies-ase  to^follow  when  bo|h  Execut-ve 
drders  pertiin.     A  copy  Of  that  letter  is  enclosed.  .  - 

I  hope  that  Mr.  Miller's  Is'tter _en3wers  any  questions  that  yoa 
have  and  rlinlorces  our  intent  that  E.O.   12067  nof-Be 
circumvented. 


3win_L-__  Harper 
Deputy  Director 


Enclosure 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
OFFiCE  OF  MANJ^GEMENT  AND  BUDGET 

WASHINGTON.  O.C.  20903 


onbrable  J.  Clay  Smith 
cting- Chairman 

qual  Employment  Opportunity  Conimissibh  • 
ashington,   D.C,   20506  •  : 

aar  Mr,  Chairman:  '  ,  , 

.ani_writing_to_conf  irm.  the.  agreement-_that  our  staffs  have  .  ' 
2ached_regarding_coordination_  of  Executive  Orders- 12291,  12250^ 
20  67..andth.e_  Paperwork,  Reduction.  Ac  _96-511).*  Th« 

ivelopment  of  complementary  procedures _f  execution  of 

lese  Orders  and  this _ Act  will  help  ensure  that  the  goals  of  the 
Jminis tration  are  met  in  a  timely  manner.  v 

le  principal  feature  of  these  procedures  is  that  agencies  will 
2  required  to  submit  any  draft  NPRM,  f  inal  rule ,  or  information 
Jllection  that  is 'sub  ject  to  review  under  Executive,  Orders 
1250,   12067  ,  or  the  Paperwork  Reduction  Act .  to  the^epiartment' tff 
i5tice  or  EEOG,  bls  appropriate,  before  the  NPRM,  rule,  or, 
ifbrmatidh  cbllectibri  is  submitted  tb  0MB  under  Executive  Order 
!291  or  the  Paperwork -Reductibh  Act.     After  Justice  br  EEOC  has 
[eared  the  NPRM,  final- rule,  or  ihfbmiatibn  cbllectibri ,  DOJ  br 
:0C  as  appropriate,  will  submit  the  NPRM,   Eirial  riile,  or-  - 
ifbrmatibn  cbllecEibn  to  0MB . for _ review  urider  Executive  Order 
!291  or  the  Paperwork  Reduction  Act. 

;  expect  the  procedure  to  work  as  follows: 

An  agency. proposing_a  draf _t_NpRM.,__f  inal  .rulej_or  information 
collection  sub ject__to_Execu_tive  Order_1225.0  or__12067_will^_ 
suismit  the  proposeci  issuance  to  d6j  or  EEOC,  as  appropriate. 

bOJ  and  EEOC  wxll  perform  their  respective  ExecutiveOrder 
functions,   including  the  resolution  of  differences  between 
the  proposed  .rule  arid  uriderlyirig  statutes,   case  law,  related 
regulatibris ,  guide liries  arid  pblicies,   prior  tb  submittirig 
the  rule  tb  0MB  for  review  urider  E.b.    12291  br  the -Paperwbrk 
Rediictibri  Act.     Wriere  bbth  DOJ  arid- EEOC  have- jiirisdictibri 
bviar  a  draft  NPRId,  disagreemenf-will  be  resolved  pribr  to  * 
the  draft  being  submieeed  to  0MB  or  the  unresolved  issues 
glearly- articulated .  ,  , 
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;  ^ 

3.  DOJ  and-EEOC  shaU,  as  pare  of  their.r^views ,  _  study  and  • 
attemrDt  to  minimize  cdsfs  and  P^PS^^^^/^f^l^f^^^^l ' 
and  EEOC  shall  ensure  that  any  benefit-(^ost  analysis 
requirdd  by  Executive  Order_12291  is . included  in  the  NPRM  or 

.final  rule:  -  However,  DOJ.  and_EEOC__are_not  required  to 
perform  a  suBstantive  review  of  the  analysis. 

4.  DOJ  arid  EEOC,  as "  appropriate    will  forwar^he  ^raft  NPR^. 
firial-  ruIe_,_or.  information,  collection  to  0MB.  J^^  ^^f  n$rS 
that -both  DOJ._and_EEOC,haye_  jurisdiction^over^a^draf  t^NPRM , 
final  rule.,  or.  information  collection,  th^._^""^y„^t^a 

^     primary  jurisdiction  shall  forward  it.-  The .sponsoring 
igency  will  be  required  to  provide  EEOC^or  Justice 
Supporting  .documents  required  by  0MB  under  E. 0.-12291  or  the 
Paperwork  Reduction  Act. • 
DOJ  and  EEOC  should  notify  agencies- sub ject^to_their_.l^r^sd^ 
nnH^r  Executive  Orders  12250  and. 12067  of  these _ procedures ,  The 
oS^'delrofflcerf within  the  Office  of  ^nform.^ion  and  Regula^ 
Affairs  will  not  accept  -for  review  ^ny-^^?^^-N^^^^?„fj:^5^^^th 
or  information  collections  that  ^^|°°^^^"^^^^  ""^^^ 

DOJ  or  EEOC  under  Executive  Order  12250  or  12067. 

Should  you  or  your  stHff  have  . any  .guestipns^^please  f  eel_free  to 
call  Mr!  Nathaniel  Scurry,   0MB <s  Assistant  Director  for  CiviX 
Rights  on  395-3555.  - 

;  Sincerely  yours) 


James ^C-  Miller  III   ,  

Administrator  for  Information 
and  Regulatory  Affairs 
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rir;  J^«i  c:  MIIIir,_IIl  - 
AP'^'^^^Li  iiLr»i  for -^foToxQdn 

AxsS  i^gul^^zy  ATfalra- 
Offlci  of  !!AZUi(7^imt  aziS- Bu^cQt 
ScocntlVe  QJfi«  of  tHc_?r»ata^nt 
wia&l2i^ton«  D;  C;  20503 

Oqat  Hri  Miller  i  _ 

Z  in  pXi^^^  to  ac)inowIidqa^  yotn'  X«tta7  of  JUiqi3st_12^  _43Ql«^%(bi.ch 
cofifXxBi  t&a  IxplAnendnq  aqrevtbent  £«Ach«d_by  our  «taf  fii_on_t^m 

nisi  ana  TBi  p«p*tworJc -l«uctlatl  Act.    th«  afflreagcnt  brlnqm:^th« 
si£stah€2Al  ttXp^rEtM  of  onr  fnapectlva  aqaoeids  tp.bMr  on.thft  ' 
ox^Iea  of  Ij>*fficiont  asa  indff active  re^ttlatory  recrulranonta . 

3y  ctarifyiney        aaJclSt?  compHnMntarT  the  respectiT?  roJ-M  of  EICC 
ma  63  la^  ro^oL&tix^  xbv^jbv^       ulll  Jfcrmarhcn  and  uaiJfy  tha  ^ 

ZjmCulIw^  LrimiCti**  rCTponaa.to  Tt«ral«tOTf  *  JC oipoi'tln<j_«Ttd _  i ocvuil*  \ 

Jcoeplnfj  proposaXi  dealing  vtth  •^«al  OoplQy»«nt_OE^3ptiaat^^  - 
-nic  rovl^w  proc»»fl  outlined  in  your_l«ttor_ia_ln  ?««ping_with_tho 

doala.  of  both  n:<ecutiw_ord*r9  _and_Tfe«_PaF«iwr3c^Pad\w^   

which  arc  to  r«duc«  duplicationA_opnflict_and_ovorlap_and_w  ; 
tho  aoat  dff<»ctivo  and  lca5t_feurdenaonf_ approach  for  addraasinSs* 
dtoohatratod  j3rcbXoD._  The  E50C_willlTOntinuo  tp_comjuct  a 
and  prorepe  i^naiyaai  of  agency  pTOposals_tp_enmxro  ^:*.«  fulfillment  of 
thoso  qcvals,  whidls _ areTan  iiaportamt  part  of  Prtsi'ient  Keagan's  nandati* 
for  rooulatory  -if f iciancy.' 

1  have  sent  the  attached  ioac»rai^uxB_to_tho  heads  of  r«deraj.  agencies 
inforoliKj  them  of  tho  anended  proctttjurea. 

SincBZolYv 


'  ^  JjL_Cl«ay  ^^aith/  Jr. 

.  .^ctiJlq  Chairman  ' 

Mr.  HAvyklNS.  Thaii  Mr.  Smith.  

Do  you  wisix  Ms.  Dupre  to  testify  before  we  question  you?  • 

Mr.  Smith.  No;  we  are  prepared  to  answer  q^uestioris  at  this  time. 

Mr.  Hawkins.  Ms.  Millenson,  are  you  going 'to  present,  testi- 
mony?- _  ~  _  _        _  _  1 

Ms.  MiLLENSON,  No,  Mr.  Chairman,  I  am  prepared  to  answer 
questions.  _  _        _    _  _.. 

Mr,  Hawkins^  Mn  Smithy  ypiL  c^^^^  pn  ajvery  ppsitivl^n^ 

which  the  comnjittee  is  very  pleased  to  observe;  This  seems  to 
refute  the  charge  that  we  frectuently  hear  tM 
sary  because  not  much  is  being  accomplished  under  existing  law 
and  methods  of  prdc^^ 

WoII13y6ii  s^y  'that--therp  has  been  a  reasonable  reduction  in  the 
intensity^  of  d^scnminatidri  in  the  workplace  as  a  result  of  the 
Equal  Empl65y:heht  Opportunity  Cdmmissidn,  and  what  authdrity 
has  been  given  to  that  Commission  by  cl::^anges  in  the  law  in  1972, 

and  dtherwise?  _  »_  

-  Mr.  Smith:  I  think  the  enforcement  authority  that  was  given  to 
the  Cdmmissidn  in  1972  is  viewed  by  iis_  at  E_EOC_  as  a  deterrent 
factor,  i  believe  earnestly- that  the  business  jcommunity,  and  the 
union  cor?imuhit^  how  recognize  that  EEOC  is  armed  with  litiga- 
tion authority  and  1  believe  that  that  aitthority  has  been  effective 
in  deterring  companies  and  unions  frdm  discriminating. 


393 


388 


We  still  receive  charges  which  is,  of.  coarse,  a  measure  of  deter- 
mining whether  or  not  there  is  still  er^plPyniAnt  di^^ 
America.  How  we  handle  these  cafees  now  that  is,  rapid  charge  ; 
procedures,  factfinding  conferences,  and  so  forth^  is  also  a  deterrent 
to  employers  because  they.see*  that  we  nov^r  afe  capable  and  have 
the  resource^  to  reach  and  to  :  asolve  employment- discrimination 

Grievances  quiqkly.  .       -          .  _  ,_  , 

Mr  H\wKms.  You  described  the  EEOCs  role  as  thejead  agency 
in  the  equal  employment  field.  Has  the  Equal  Employment  Oppor- 
tunity Cbnirnission  been  cx)nsaited,  or  hasit  played  any  nieaningtul 
role  in  the  development  of  the  hew  policy  positions  and  the  pro- 
posed regulatory  revisions  as  disclosed  by  the  Department  of  Jus- 
tice, and  the  Departrpent  of  Labor?   ^   :    :  - 

Mr  Smith.  As  appendix  D  of  my  testimony  describes,  it  was  not 
until  July  of  this  year  that  we  were  able  to  specifically  firm  ap  the 
coordinating  furictjon^rdc'edures  with  GMB:  . 

Initially,  the  Commissioja's  coordination  activiti_es  with^t^e  De- 
partment of  Labor  were  a  little  rocky,  to  be  quit^  frank  and  honest, 
but  I  thirxk  we  are^  now  at.  a  point  where  we  are  talking  and 
coordinating  as  the  Executive  order  intended:  _        .  i. 

In  cdhnection  with  the  Justice  Department^the^qnly  issue  in  that 
connection  and  I  am  not  sure;  it  comes  within  the  coordinating 
function  is  a' letter  we  received  from  the  Assistant  Attorney  C^en- 
eral  for  eivil  Rights  in  response  to  our  Federal  affirmative  action 
program,  which  EEOC  bas 'jurisdiction  over  pursuant  tp  section  17 
of  the  Civil  Bights  Act  of  1964,  that  letter  raised  a  question,  as  it 
relates  to  the  Departmi^nt  of  Justice,  about  using  goals  and  timeta- 
bles in  terras  of  the  internal  Federal  affirmative  action  responsibil- 
ities of  the  Department  of  Justice:  ^  ,  '  -  ^ ,  ^  - 
'  The  letter  came  in  last  week,  I  responded,  saying  that  based  upon 
past  precedents  of  both  the  EEOC  and  :the  Civil  Service  Cpmmi|- 
lidh,  the  predecessor  of  tKe  Office  of  Persgnriel  Managem 
•  EEOC  clearly  was  on  solid  legal  grounds  in  connection  with^ur 
Federal  affirmatiy.e  action  multiyear  plan  instruction  as  distribut- 
ed to  each  Federal  agency.:   _^  _____       ,  _  . 

This  is  the  only  area  where  we  have  had  any  dialog,  to  my 
knowledge,  with  the  Departrneht  of  Justice^ince  March  S  of  this 

year,  the  date  I  became  Acting  Chairman  of  EEOC.   

Mr  Hawxins.  In  a  recent  hearing  before  the  sahcoramittee,^tne 
Assistant  Attorney  General  for  Civil  Ri^hj^,  William,  Bradford 
Reynolds,  announced  that,  the  Departifaent  of  Justice;  and  I  quote 
him  ^'will  rid  longer  insist  upon  or  in  afiy  respect  support  the  use  ot 
quotas  oi  any  other  numerical  pr_statistical  formulae  designed  to 
provide,  to  non-victims  of  discrimination  preferential  treatment 
based  on  race,  sex,  nationaLoriJin,  P^^  -  : 

He  further  indicated  that  the  Department  would  rejy  on  racial 
•or  sex  preferences,  "only_wheri  riecessary  to  place  .an  individual 
victim  _bf  proven  discriminatory  conduct  in  a^^pbsitibn  hew  she 
wooid  have  attained  but  for_the  discrimination:"^ ,   _  ^  ^ 

Would  ydU  commenton  that  understanding  of  the  law,  and  what 
would  he  the  impact  of  prpceedirig  according  to  th^ 

Mr  Smith.  Once  I  meet  Mr:  Reynolds,  I  wiU  ^eU  hini  tha^^^ 
he  made  that  statement,  he  rriade  my  life  unbearable  at  EEOC.  My 
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phone  started  to  rihi.(,  <ihd  cbhtihued  to  ring  for  some  time  b^c^use 
of  Jiis  statement:-  _  _     __  . 

I  would         i_f_5^pu  will  perhu^^  ansvver  that 

question  in  the  context  of  Mr^  Reynolds'  statement  that  ^[jp^^red 

recently  ih  the  Wph^^  

Mr.  Reynolds,  in  explaining  hi&  policy  staftement  in  that  new'spa- 
per,  stated  that  ^h^^^^  concerns  only _the  ^aS^e  Pf 

remedies  the.  Department  will  seek  in  court  following  a  fin^irngof 
discriminatidh.  Iri_the  ppt^.the  Departmen^^  routinely  i5)tught 
as  an  element  of  relief  in  this  area,  imposition  of  mandator^  ^9ce 
and  sex  h i ring  goals  designed  to  Jjeri efit  a  Jrpujp  of  perspris,  without 
regard  to  whether  those  preferred  are  themselves  victim;^  of  em-^ 
pl^ye^s'  diiscrimiria^^  PT^ctices^  We  no  longer  ms_istj3n,  _a  i^^aiiy 
respect  support  the  use  of  numerical  or  statistical  formula^  p^^3vid. 
^^'^B J'^  ^^^"Victims  of  discrirriih^^^^  treatme:t^l-  b^e^l 

upon  race,  sex,  national  origin,  or  religion." 

The  article  goes  on  then  to  explain  what  the  Department  \ViU  do 
in  connection  with  affiTmatlon  action,  only  requiring,  for^^c^ijxple, 
increased  recruitment  efforts,  injuhctiye  relief  effpf  ts,  and  tHe  like. 

The  history  of  title  VII  enforcement  indicates  to  us  that  csoly 
^ifllprnative  action  goals  and  timetables  can  successftilly  acQOiiiplish 
Tlio^objective  of  eliminating  the  vestiges  of  a  pattern  of  discHiliina-^ 
tion.  Historically,  efforts  to  achieve  this  aim  through  ervh^^i^cing 
the.  employer's  recruitment  pools,  which  is  one  of  the  affijrrf>^i.tiv6 
action  elements  that  Mr:  Reynolds  discussed,  have  been  foUjId  jto  be 
insufficient.  -  I 

^-  Individual  remedies  have  also  failed  to  fully  resolve  the  '^^itiag^ 
dpne  by  past  discriminatib  since  such  reiriedies  depend  fon  tfc®^^ 
effectiveness  upon  the  Government's  ability  to  identify  in^i^i^ual 
Yictims.  This  is  a  difficult,^  if  not  an  impossible,  task.  Mar^y  ^tich 
persons  may  not  possess  sufficient  infOLrmation  to  know  th^fe  i^li^iy 
are  pr  haye_  been  victims  of  discr^  It  may  be  impo^sifcl^  to 
locate  persons  who  were  discouraged  from^serting  theirj  flights 
because  of  t_he_  emjilpyer's  discrimination^  Thus,  only  cla^-li^e4 
remedies  afford^  the  necessary  relief:  I^hould  add  that  cla^s-fc^ed 
remedies  also  se^^  the  interest„of  the  empl^^^  in  achieviri^  fjjbal- 
ity  in  his. litigation,  consume  less  of  his  time  arid  reduce  hik  titi^-* 
tidn  costs  and  back  pa^   [  _ 

Further,  the  sinapler  the  remedy  process^  sthe  more  in^ivicjluai 
clainiahts  will  be  in  a  single  profe<i^iixg:» 

rather  than  pursuing  independent  litigat^pn:  This  protects  jthe  <^rn- 
ployer  against  piecemeal  litigation  and^ieceme^^^^  _  , 

Finally,  the  pursuit  of -individual  remedies  is  not  feasible  ir\  the 
context  of  voluntary  compliance.  Vdltintary  compliance  anij  V^ixxp.- 
tary  affiiroative  action,  while-not  areas  in  which  the  DemH^went 
of  Justice  is  involved,  are  areas  in  which  EEOC's  efforts  fe^  Con- 
centrated, arid  we  know  that  a  m^o^incentive  to  vdlunti^y  ^c^ni- 
pliance  is  ^simplicity:  As  I  ncted  in  my-testimony,*dass-l5^^^  af- 
firrriatiye^relief  affords  this  si_mj)lJcity.__F^^  on  indivi(iiii^li;zed 
relief  increases  the  cost  and  complexity  of  charge  resolutit?n  9 
leviel  which  may  jvell^  make  settlement  imppsMbl^^^^  _       _  ;  

There  has  been  a  question  raised,  or  at  least  it  seem&  th^t  t^iere^ 
is  now  a  cloud  that  is  being  raised,  dver^t^^^  of  legAlitf-  of 

affirmative  action  and  the  use  of  goals  and  timetables: 
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We  believe  thaL'TOBtg)  of  titl^  VII,  which  specifically  aljpw^ 
.courts  to  order  afrirniatjve  action,  cle^arly  indicates  that  those  who 
raise  the  cloud  of  iUegality  have  misplaced  the  emphasis  as  it 
relates  to  the  congressional  mandate  as  we  understand  it: 

The  language  of  the  statute  gives  the  courts  equitable  ppv^^ers,  I 
think  Congress  placed  this  equitable  laiiguage  in  the  statute  be- 
cause it  recognized' that  thero^may  be  times  when  equitable  reme- 
dies would  have  to  be  Tashioned  to  achieve  the  'goals  arijd  objectives 
of  the  statute.   ■   '  -  -  -      '        ,       .  . 

When  EEOe  g6esJnt6  cbnciliatibn,  it  shduljl  be  pm^^^ 
doesn't  always  ask  for  ^oals  and  timetables:  it  only  requests  or  sues 
for  goals  and  timetables  after  it  assesses  that  they  Are  _apprbpria^^^ 
remedies  in  the_  context  of  the  particular  charge  or  case.  We  are 
exercising  onr  discretion  in  connection  i with  the  equitable  relief^ 
language  of  706(g)  of  title  VII.  ,  : 

-    Mr.  Hawkins: 'Would  you  say  that  the  raising  of  the  issue  pf 
affipmative  action  ind  the  j)bfuscatidri 

irig  the  usef'of  ^oals  a^  timetables,  e^en  in  the  statements  made 
by  Mr.  Reynolds,  haveJih  a_n£  way  cqmiflicated  corripliance  activity 
alr'eady  by  the  Equal  Empldyjnent  Opportunity  Gommission? 

in' other  words,  haye  employers  taken  a  ha^^^^  compH- 
ance  in  their  aritidpation  of  a  nevy  administration  policy? 

Mr:  Smith,  i  will  a&k  staff  to  be  invblved  in  thi>  answer.  I  dan 
say  for  myself— m  terms  of  my  telephone  calls—that  his  statsment 
caused  a  nojuber  of  calls  to  me  that  inquired  whether  or  npt  goals 
and  timetables  are  appropriate  remedies  for  the  EEGC  to  pursue 
now  in  light  of  this  statement.  

By  the  way,  I  think  this  really  is— whether  or  not  goajs  a,nd 
timetables  is  an  appropriate  remedy— the  only  difference  between 
Assistant  Attorney  General  Reynolds*  pdsitidn  and  the  petition  I 
am  taking.         i      •  '  *     -  ^ 

In  answer  to  tKe  qiiestidn  as  td_ whether  dr  ridt  his  testimDny  and 
his  pdsitidn  *are  having  an  imp&ct,  I  can  s^y  that  they  are,  because 
the  companies  and  the  la\\^ers  who  have  called  rne  lre  saying:  are  ^ 
you  still  J:dirig  td  pursue  this  matter  of  goals  and^ timetables  in^. 
your  cases,  since  it  appears  td  be  the  ppsitiph  of  the  Justice  Depaf^^ 
ment  thatjthey  rid  Idriger  will  pursue  such  remedies? 
"  That  is  my  answer,  and  now  I  \yould  _like  for  the  EEOC  staff  with 
nie_td  respond,.  The^  staff  says  that  it  is  too  ^  early  to  assess  the 
impact  of  the  statement. 'However,  yesterday^  Ildid  sdi^^^^ 
and  there  have^beeri  sdme  inquiries  to-  the  staff  about  the  efficacy 
of  ^als'and  timetables  in  light  of  Mr,  Reynolds!  stateme^^^^^  1 
_  Mr.  HawRins.- Would  you  say  the  scale  may  be  shifting  from 
goals  and  timetables  to  considerations  of  reverse  discriril^ 

Mr._  Smith.  I  wduld  say  that  the  Reynolds  testimony  creates  a 
theme  that  goals  and  timetables  are^  in  fact^  disjirimma^^^  be- 
cause^gdals  and^tm^^  tend  to  benefit  persons  who  are  not. 
victirris  of  discrimination.    '1.  

Of  course^  the  request  for  gbals  and  timetables,  as  it  may  relate 
to  persons  who  are  not  victi^jfis,  really  ^des  to 
tended  when  it  wrdte  iri  section  706(g)  of  title  Vii  that  the  courts 
^  could  fashion.  No.  1,  affirmative  action^  and.  No.  2,  that  the  cdUrts 
had  the  pdwer  td  prdvide  equitable  relief 

/' 
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If  you  are  ah  ehforceiheht  agehc^^^du  read  t  say, 
"yes,  afTirmative  action  is  permissible  in  enforcement,-andi  yes, 
fashioning  equitable  remedy,  which  might  ihclude'^als  and  time^ 
tables,  are  also  ^appropriate  bases  for  enforcement."  That  is  our 
position.  We  believe  that  goals  and  timetables  are  equitable  provi- 
sions that  have  now  been  developed  and  have  become  very  much  a 
part  pf  the  jurisprudence.  We  feel  that  it  is  a  basis  upon  which  we 
can  rely.  ' 

I  would  like  to  give  an  example,  if  I  could.  Take  a  cab  company 
thait  is  regulated_  by  a  Ipbal  pubhc  utility  commission.  The  local 
public  utility  -commission  says  that  you  shall  not  charge  but  so 
much  j>er  mile.  say^,  **We  are 

going  to  violate  the  law  and  charge  alngEer  rate."  .  / 

A  member  of  utility  comm 

sues.  The  commission  finds  that  the  cab  company;  in  fact^  J>as 
charged  ah  excessive  athbuht._  The  cohimissip^^  formulates  a 

remedy,  and  that  rem^y  is  that  the  .company  has  to  f^uce  its 
charges  for  the  next  50,  60,  or  1^000  persbhs  or  for  a  particular 
period  of  time.    "  *  _ 

Now  the  victims,  the  people  who  paid  the  excessive  amduht,  are 
gone.  They  are  all,  over  "the  country,  and  can't  be  identified.  So  as 
an  ecjuitable  principle  in  order  to  uphold  the  law,  the  courts, will 
allow  the  equitable  relief  fashioned  by  the  commission  to  be  im- 
posed, even  though  the  people  who  are  benefiting  from  the  lower 
f^  are  not  the  yicdms  w^  

Because  Df  the  public  interest  standard,  and  because  of  the  im- 
portance of  the  statute,  it  is  pur  uhderetand^  this  is  the  way 
lawmakers  are  able  to.  police  this  type  of  violation,  when  the  vic- 
tims are  hot  present  to  receivet^   

I  feel,  and  I  was  an  antitrust  lawyer  before  I^came  to  the  Cont 
nussidh^  this  is  the  way  the  Federal  antitrust  statutes  dj>erate.  I 
really  don't  see  why  title  VII  enforcement  stCDuld  be  put  m  a 
separate  category  frdm  other  statutes  where  the  public  interest 
standard  is  part  of  the  statute.  -     _  _ 

Mr.  Hawkins.  In  other  words,  I  assume  that  ydu  reject  Mr. 
Reynolds'  hdiivictim  concept,  arid  describe  it  as  being  somewhat 
umque  in  law. 

Mr.  Smith.  Yes. 

Mr.  Ha WKiNg.  Mr.  Washington,. 

Mr.  Washington.  Thank  ypu,  Mr.  Chairman. 

Thank  you,  Mr.  Smith,  and  your  staff.' I  want  to  thank  ydu  for  an 
excellent  statement.  It  is  a  ytety  detailed  arid  scholarly  submission, 
and' I  certainly  appreciate  that.  j 

Mr.  SMiTH.'^Tharik  ydu.  i 

Mr.  Washington.  That  kind  of  a  Submission  has  been  ihissing  in 
this  dialog  with  witnesses  up  to  this||)dint.  I  particularly  appreciate 
your  summary  of  case  law  in  the  ihatter. 

I  mildly  admdmshed  Mi".  Lovell  for  his  lateness  in  submitting  his 
testimony  in  this^field.  In  all  fairness,  I  must  say  the  same  wduld 
apply  to  ydUi"  shop.  We  wduld  have  benefited  by  having  this  mate- 
rial in  our  hands,  particularly  because  it  is  cdrhplicated,  it  is  cdn- 
trdversial,  arid  it  is  ridt  simple  to  fdlldw. 

jVlr.  Smith.  Yes. 
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Mr  WAsHiNOtoN.  I  have  no  significant  disagreement  wit^^^ 
thing  you  say:  I  quote  the  court  in  iifaZ^  ^  ^a^  Cb.' as 

saying  that  "racial  discrimination  i&by  definition  class  discrimina- 
tion "  I  think  the  chairman  has  nailed  that  gomt  as  contrary  tq^a 
position  taken  by_Mr.  Reynolds  who  appeared  before  us  last  weekr 

I  especially -appreciate  your  statement  th^t  limiting  remedies 
under  title  VII  to  identifiable  victims  of  proven  discrimination 
would  be  impracticaL  from  the  standpoint  of  iudicial  adm^istra- 
tion  as  well  as  totally  ineffective.  YdU  use  the  problems  encoun- 
tered in  Lee  Way  Motor  Freight  case  as  an  examjple^  I*  am  not 
familiar  with  that  case,  or  many  others  that  you  have^cited. 

I  wonder  if  you  would  clarify  the  point  about  the  I^e  Way  cMe. 

Mr:  Smith.  Why  don  t  I  have  the  people  who  were  trying  those 

cases  do  so. _  _  _     :      ,    ,  — 

Ms  Millenson:  Mr.  Washington,  the_pLbintJ;hat  we  wer^^ 
to  make  through  that  exarnple  is  that  the  process  of  identifying 
individual  victims  of  discrimination,  even  where  Imbility  has  ^been 
proved  and  you  have  a  coUrt  mechanism  at  your  disposal,  is  an 
extremely  time  consuming,  and  unwieldy  prbcesi  lt  is  costly  to  the 
Government.  It  is  cb|tly  tp  the  employer.  It  doesn^t  necessarily 
provide  a  better  rem^y  an  terms  of  eliminating  discrimination. 

The  entire  time  consumed  in  trying  the  individual  claims  in  the 
L€e_  Way  Motor  Freight  case  was  a  period  during  which  the  emplojy- 
er's  backpay  liability  was  ruririinj^.  So  where  the  case  could  have 
been  settled  at  the  conclusion  of  trial  on  the  merits  on  a  class- 
based  basis,  4  additional  years  of  backjjay  tp  these  victims  was  due 
and  owing  at  the  end  of  the  trial  of  the  individual  claims  _ 
It  took  about  thrfee  times  as  long  tp  try  Ahe  individual  claims  ^in 
the  case  as  it  took  to  try  the  nationwide  pattern-and-practice 
action.  The  result  was  that  relief  was  obtained  for  a^ 
82  people,  but  because,  of  the  prolonged  time  involved  jp  the  trial 
arid  in  the  claims^  procedurer  the  remedy  in  terms  of  monetary 
relief  to  those  82  persons  totaled  close  to  $3  million.  ^  ^  jjsjjsr^hy 
The  problem  is  emphasized  if  you  look  at  the  amourt  oX  lil*.UO  s 
work  in  terms  of  charge  Jrbcessirig  and  voluntary  ^  cgm^pliance, 
because  iri  that  area,  of  course,  there  is  no  mechanism  like  the 
judge  and  a  special  master,  or  some  other  tribunal  to  process  the^e 
individual^laims,  and  the  amount  of  information  available  to  the 

parties  is  much  less.  ,   ,  —  ._  . 

The  mechariism  becomes  increasingly  awkward-  l_his_is  a  disin- 
centive to  settlernent  since  the_  whole  ri^^^^  is  to 

arrive  at  sdrrie  faster ^nd  simpjer  resolution  of  clairnsV*-  _   

Mr.  Washington.  So  your  reason  for  citing  that  case  is  the  same 
reason j^ou  cited  the  antitrust^  law  procedures,  as  being  mbreeffica- 
ciaus  in  terms  of  resolving  the  systeriiic  problem.  _     ^  4. 

Mr.  Smith.  Yes.  Practically,  as  Ms.  Mill6nson  pointed  put,  tha^^^ 
although  some  of  our  litigation  irivdlves  hundreds  of  identifiable 
persons,  at  other  times  we  cannot  identify  theni,  and  if  vve  tried  to 
identify  them  at  trial  or  during  discovery,  we  might  iiave  to  have 
hundreds  of  miriitrials  to  determine  whether  or  not_Mr,_  Jones,^M 
Smith  Mr.  Blask,  et  ceterC^^iscririiiriated  agamst,  where  they 
should  be  placed  in  the  system,'  and  how  much  baCk-pay  they 
should  be  awarded.  *  . 
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When  we  look  at  EE0C  and  employer  resources,  we  just  feel  that 
this  could  become  oppressive.  This  is  the  way  we  practically  view 
it:__      _     '  _  _  __ 

Mr.  Washington^  On^  IP  and  11^  you  deal  with  interagency 
coordination,  and  you  refer  to  the  current  interagency  coordination 
between  your  shop  and  the  OFCCP  relative  to  the  recently  pro- 
posed changes  in  regulations: 

Can  we  pinpoint  that?  Were  jy^ou  invd^^^  was  your 

shop  involved  in  the  development  process  by  which  these  new  rules 
came  but?  _  - 

Mr.  Smith.  No;  not  in  the  initial  phase:  EEOC  became  involved 
when  those  regulations  were  in  complete  form  arid  submitted  to  us 
Under  the  coordination  function;  There  was  no  preliminary  discus- 
sion with  EEOC  in  the  formulation  of  the  initial  proposed  regula- 
tions.    ^  '_ 

Mr.  Washington.  So  you  were  faced  with  a  fait  accompli  in  that 
respect?       ' 

Mr.  Smith.  I  will  say  this,  we  like  to  think  that,  to  use  your 
language,  if  it  was  a  J^it  accompli,  Jve  were  able  to  pro vid e  our 
input  io  the  Department  of  tabor  and  the  Office  of  Federal  Con- 
tract Co^mpliance  Programs  prior  to  th^  publication  of  the ,  reguja- 
tion  in  the  Fe.deral  Register.  Thus  during  the  coordinatipn  period, 
we  voiced  cbricerri  about  certain  issues^  the^^ 
being  one,~the  duration  of  the  affirmative  action  plans  being  an- 
other. 

We  agreed  with  some  of  the  proposals.  We  disagreed  with  others. 
But  during  the  boordination  period,  our  staff  and  OFCCP's  staff 
came  together  arid  tried  to  work  out  a  common  position.  When 
some  of  our  comments  were  not  adopted,  we  asked  that  the  OFCCP 
pi aciB  wit h i  11  the  jp ubl  ic  notice  oil r  rese rvatiqris  about  the  proposals. 
This  they  did.  After  this  phase  of  rulemaking  has  been  completed, 
as  Ms.  ShbriJ:  pqint^  have^  anbthjBr  dpportUri 
under  the  Executive  order  to  work  out  a  resolution  of  the  differ- 
erices.    __  __       _   

Mr:  Washington:  i  may  be.  wrong,  but  statutorily  doesn't  the, 
interagency  cbbrdinatibrial  function  J>lace  your  shop  in  tKe  asceri- 
danx:y,-or  do  I  Jiave  the^icture  wrong? 

Mr.  Smith.  Iri_w_hat,  Cbngressriiari? 

Mr:  Washington^  In  front? 

Mr.  Smith.  Yes_._Ybu  rneari  as  the  lead  agericy? 

Mr:  Washjngxon:  Yes.  _       _  -  _ 

Mr.  Smith.  We  believe  that  the  Rebrgariizatibri  Plan  Na  1  of 
1978  and  Executive  Order  12067  places  EEOC  as  the  lead  agency:, 

Mr.  Washington,  Which  m^^   \   

-jiir^  Smith^  Which  means  that  Executive  Order  12067  allows  the 
EEOC  to  receive  proposed  rallies        re^latibris  which  have  impact/ 
,  on  equal  employment  opportunity,  and  to  assess  wiiether  or  not 
these  rules  arid  regulations  are  consiste 

What  we  try  to  do  is  to  coordinate  by  persuasion  and  the  like  with 
bt he r  agencies  to  b r i ng  the] r  j) rbpbsed  rules  arid  regu lat ibrij  in  line 
with  the  title  Vll  principles,  so  that  there  wiU  not  be  any  iriconsiat- 
encies.  In  bther_  wbrds,_  we  try  to  use  bur  exjjertise  to 
information  to  other  agencies  like  OFCCP.  For  example,  we  might 
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say  to  an  agency,  "Do  you  TealiziB  tha^t  if- you  da  this,  this  result 

will  occur,  or  if  you  do  that,  that  result  will  occur/'.    ,  9- 

Mr.  WAsnmOTON.  You  lack  the  power  to  reject  them,  though  r 
Mr.  SMitH.  We  do  not  have  tjie  power  to  reject  a  prbpps_ai.,  What 
we  do  have,  if  there  is  a  .disagreement  between  us^d  an  a^ncy  is 
the  power  to  appeal  the  issue  to  the  President.  This  is  called  an 
impasse.  It  is  like  a  bargaining,  process,  But  we  have  alv^^^ 
able  to  work  but  the  differences  that  we  have,  and  let  me  tell  you 
iiy 

The  Commissidh  is  riot  the  chairman— the  Commission,  is  made 

up  of  flv^  people:   

Mr.  Washington.  How  mariy  are  present  novj^i' 

Mr.  Smith.  There  are  only  two.  We  dbn't  haye  a  quorum: 

Mr!  Washington.  So  you  have  no  i^ower  to  act: 

Mr.  Smith.  Yes,  we^o. 

Mr.  Washington.  Ybu  db?   ^  "   :^     ,*  4. 

Mr.  Smitm.  Yes,  when  the  Commission  had  a  quorum^ it  delegat- 
ed its  authority  to  me,  and  I  received  it  very  reluctantly,  1  will 
have  ybu  know.  -  ^.  ^ 

Mr:  Washington.  Having,  that  ©bwer,  did  you  agree  with  the 
rules  and  regulations,  the' changes?!  /  .  ^-        -  ^ 

•Mr.  Smith.  When  the  proposed  QFCCP  regulation  were  betcre 
us  we' had  a  qubrum.  The  regulations  were  proposed  2  months  ago. 
They  have  been  out  fot  public  cbmmerit  fbr  nearly  2  m^onths, 
maybe  3  months  nbw.  _  _  .  i  4.- 

Mr.  Washington:  So  you  had  reservations  abbut  the  regulations. 

Mr.  Smith.  Some  aspects  of  them.  « 

Mr.  Washington:  You  filed  objection  to  them?  -__     _  . 

Mr.  Smith.  We  sent  them  correspondence  outhnmg  our  ditter- 
gj-jggg     ^ 

Mr.  Washington.  Were  ybur  bbj^ctibris  duly  published  according 

tb  law?  '  ,  s  .    .       i   -    J  u 

Mr  Smith.  They  were  not  published,  arid  it  is  not  required  Dy 
law  that  they  be  published^We  merely  sent  our  objections  qi'  our 
differences  by  letter  to  OFCCP,  hoping  that  they^  would  a]ter  the 
regulatibns  Ihey  were  going  to  put  out  for  public  comment.  We 
never  obtained  an  agreement  from  them  to  iricorporate  our  com- 
ments intb  the  proposed  regulations:  . 

Mr.  Washington.  But  you  filed  fprrnaU^bmri^^^^         _  -  ^  .  , 

Mr  SMLTH^Yes,  arid  we  asked  them,  to  place  within  thej^reamble 
of  Jhe  regulations  a -comment  that  EEOC  had  reservations  about 
some  bf  the  proposals.  '  ^ 

Mr:  Washington:  Which  they  did  ribt  do., 
Mr.  Smith.  Yes,  they  did.  - 

:Mr:  Washington.  They  did?    ..: 

Mr  Smith.  They  did  put  our  comment  in  there,  yes.  .  -.- 
Mr:  Washington.  Are  these  regulatibris  procedurally  detective  in 

^^Mh^Imith,  i  am 'not  guite  sure  I  uridersta^^  your  question.  Do 
you  mean  iri  terriis  bf  their  issuance,  or  in  terms  .    _ 

Mr:  Washington.  The  procedure,  by  which  they  were  promulgat- 
ed frbm  pbirit  brie  to  the  Federal  Register  notice? 

Mr:  Smith.  No,  I  don't  think  sb. 
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Mr.  Washington.  You  point  but  your  reservations  about  them  in 
your  submission  here,  I  notice.         _        '_  _  _ 

_  I  am  a_  little  confused  by  your  disclaimer  whichapr^eded  your 
statement;  You  suggest  that  you  have  no  authorUy  to^peak  on 
behalf  of  the  ad]|TunLstratibn^^  and  yet  I  thought  the  whole,  iwint  of 
EEQC,  and  the  Congress  went  to  some  pain  to  structure  a  biparti- 
san commission,  with  CgmmissignerJ  ap^^  terms  on 
a  staggered  basis,  so  that  they  compose  a  deliberative  body  which 
could  presumably  speak  fpr  any  administration,  and  over  ary  ad- 
ministration: -- 

Mr._  Smith^  My  statement  was  written  with  deference,  to  the 
President's  choice  for  a  permanent  EE0G  Chairman,  whose  hear- 
ings were  held  £este  

Mr:  Washington.  But  this  thing  was,  being  processed,  and  obvi- 
ously ancLclearly  there  is  mJ:  enough  time^  We  don't  know  when 
the  chairman  will  be  confirnted,  or  the  Commission  will  be  brought 
up  tbjts  fu|l  strength^^  ;    

I  am  just  raising  the  question.  To  be  bound  by  an  administration 

which  you^  are  sworn     uphold*  some  laws^  a^^  not  speak  but  on 
an  issue  fVom  a  bipartisan  point  of  view  seems  to  me,  sh^lLwe  say,- 
not  fully  living  up  to  thie  responsibilities  of       (^mmission,  par- 
ticularly when  you  had  objections  or  reservations  abdut  these 
changes.    ■[ 

Mr.  Smith.  I  am  hereV and  I-am  speaking. 

Mf^  Washington.  Belatedly,  you  are  here.  We  welcome  you  here, 
but  the  pioint  is,  I  am  trying  to  find  out  just  there  were  no  objec- 
tions ihade  to  the  Priesident,  it  might  have  dissuaded  him.  . 

Mr.  Smiti?.  We  did  make  objections  to  OFGCP  during  the  coordi- 
nation process. 

Mr.  Hawkins.  Mr.  Washington,  would  you  yield? 
,  Mr.  Washington.  Yes,  Mr.  Chairman,  I  will  be  happy  to  yield. 

Mr.  Hawkins,  xlt  is  my  understanding  that  you  were  asked  to 
comment  on  the  proposed  regulations,  and  that  the  Acting  Director 
of  the  Office  of  Interagency  Coordinatibn  has  responded.  Is  there 
any  particular  reason  why  that  response,  which  you  asked  for  and 
you  did  respond  with  comments,  could  hot  be  made  available  to  the 
committee?  __  _  _  _ 
_  We  would  like  to  have  it  inserted  into  the  record^  if  that  is 
pos^ble:   — 

Mr.  Smith.  You  mean  the  re^         that  we  sent  to  the  OFCCP? 

Mr:  Hawkins:  That  is  cprrect,  yes.         -  / 
•  Mr.  Smith.  We  can  pro^^   

Mr.  Hawkins.  If  you  would  because  we  h^e  only  indirect  Icnowl-  " 
edge  of  it.  If  it  can  be  made' available^Jwe  would  appreciate  it. 

Mr.  Smith.  You  mean  the  position  of  EEOC?  . 

Mr.  Hawkins.  The  comments  that  tou  made  to  the  Office  of 
Federal  Cdhtract  CoEnpliance  Program^  uhderetand  the  com- 
ments were  made  by  Mr:  Bielan  in /esponse  to  a  request  !  am 
simply  asking  wiiether  or  not  ihat  can  be_  made  public,  and  if  _s_o,_if 
we  receive  a  copy  of  thode  cpmmente,  we  will  have  those  entered 
ihto  jhe  record  at  tMsjp^^^    N: 

Mr.  Smith.  We  will  submit  those. 

J^r-  HAWKm    That  may  in  sbifie  way  respond  to  Mr.  Washing- 
ton's question. 
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Mr.  Washington.  Thank  you,  Mr.  Chairman. 
Mr.  Smith.  We  will  do  so, 

Mr.  Hawkins.  Thank  you.  rc    ^  i 

[biformation  referred  to  appears  at  end  of  heanng.J         ,  . 
Mr  Smith.  Also,  i  would  like  to  say  tP  Cphlressmai  Washmg^ 
that  the  final  rules  have  not  been  Published:  We /re_  onl^^^^^^ 
notice  of  proposed  rulemaking  phase.  Thi^  i|  the  firet  cut.  Once  the 
public  comments  are  sulynitted  to  OFCe^  ^r?^p*^^  ^SSf 
order,  jpridr  to  publication  of  the  Tinal  rule,  OFCCP  must  .submit 
the  proposed  final  rules  to  the  EEOC.  - 

So  we  are  hot  out  of  the  picture.  —     7.=  i'  

Mr  Washington.  I  have  a  sneaking  feeling  that  the  final  Propos- 
als were  written  at  the  same  time  the  ones  that  were  published 

were  written,  ■ —    ,    i.-   ^  um- A,ir>'* 

I  appreciate  ydUr  reference  to  popular  misconceptions^  but  don  t 
vou  think  that  it  woiild  be  a  good  idea  to  further  publish^  for  the 
American  public  what  the  law  requires,  as  well  as  "^^1^^^°^^ 
require.  That  might  be  part  of  the  problem.  I  don  t"  thi^^^  ±he 
people  clearly  uhderetsnd  what  you  are  doing,  and  I  think  the  tapt 
that  they  don't  understand  it  makes  it  possible  for  people  who 
deliberately  want  to  warp,  and|wist,  and  turn  what  you  are  doing 

to  have  a  field  day:   -  ^   .  i-    j.  j 

is  it  possible  that  the  EEOC  should  take  a  stronger  public  stand 
in  terms  of  just  educating  the  public  about  this?  \  / 

Mr  Smith.  I  agree  with  that.  I  wilU  in  response  to  that,  a 
yearend  report  to  the  civil  rights  and  business  cpnimunity  shortly. 

Mr  Washington.  It  has  been  said  that  the  Equal  Employment 
'Opportunity  Coinmission  coerces  settlements,  and  it  settles  caae^ 
over  which  it  has  no  jurisdiction.  I  don^t  subscribe  to  that, -but  1 
would  like j^oU  to  respond  to  it,  ^"         v,         i^„^i  . 

Mr  Smith.  When  yoU  are  an  enforcement  agency  hke  the^becuri- 
ties  and  Exchange  Commission  or  like  the  Federal  Cpmmunibations 
Commission,  w&re  I  was  in  the  GeneM  Counsel's  office 
yeare,  the  persons  against  whom  the  enforcement  action  is  brought 
are  never  satisfied  with  the  action  of  Government.    ^^^^^^  j    _  _^ 

In  response  to  your  question  about  forcing  people  to  settle,  bU 
percent,  of  the  business  community  hPl  indicated,  and^  it  is  now 
pirt  of  the  Government's  records  since  the  Government  Account 
ing  Office  included  these  statistics  in  its  b^pl  ^eport_  that!  th^ik^ 
the  way  EEOC  is  presently  conducting  busmess.  This^is  not  A^lX- 
puffing  This  is  a  finding  of  fact  by  the  Government  Accounting 

Office  T  ~   * — 

Now  the  question  about  coercion-  I^t^sjee  how  it  functions. 

Someone  is  discriminated  against.  They  come  through  [pur  dQor|. 
We  have  people  there  to  assist  them  irrfilling:  out  the  cha^e  forms. 
Under  our  own  rules.  We  notify  the  employer,  and  saj^  ^^here  is  a 
charge  against  you:"  That  employe^hP  an  dpporti^J^^to^  come  to 
SS^  and  sit^downl  With  the  charging  party  and  EEOC  to  try  to 

Svdrk  out  the  grievance.   /   _  ^."  .l  ,  , 

The  chargingLparty  tells  his  side  of  the  story,^  and  the.employer s 
personnel^^^n  or  lawyer  tells  the  empldye^^^^^  ^^^^  P^^^^.jJ^S: 
The  employer  knows  whether  or  not  they  have  discriminated  be- 
cause .this  knowledge  is  peculiarly  within  their  controL  ^ 


397  / 

Having  represenfed  management  myself  when  i  waa  in  p^vate 
practice,  I  suspect  that  many  times  maria^. merit  says,  ''Lbpki  it  is' 
much  chea£^  to  settle  this  case  than  to  ha^^e  a  panoply  of  enforce- 
ment personnel  come  in,  because  we  may  have  a  lot  of  other 
prbblems  in  here^"  We  may^^  have  age  discHmination,  we  may  have 
equal  pay  violations,  we  may  Jiave  sex  discrimination,  race  discrim- 
iriatibn  or  riatiphal  origin  prpW^  [   ^  

So  the  question  is,  if  you  want  to  use  the  term  coercion,  what  is_ 
really  pxdpellirig  busiriess  to  settle?  It  is  riot  coercion  on  the  part  x)^ 
the  EEOC.  That  EEOC  fact-finding  offiber  doesn't  bludgeon  the 
employer 'to  settle  the  case.  ,     |  _   

The  employer  can  walk  away  and  n^ver  come  back.  The  only 
remedy  we  have  is  to  put  that  charge  ipto  extended  investigation 
and  develop  a  litifatidri  posture^  Afight 'take  two  years  before 
the  .deneral  Gounsel  recommends  to  the  Commission  that  it  au- 
thorize litigatibri.  _  :  /         J  „    ^ 

Coercion,  that  is  a  nice  term.  But  |  have  been  to  factfinding 
conferences/  I  have  sat  thrbugh  many._  I  ^haye_  sat  thrpu^^^ 
Dallas,  in  Denvef,  iri  Atlanta,  and  in JM^mphis  in  the  4  years  that  I 
have  been  on  the  Commission,  and  I  have  not  seen  ariy  cbercibn. 

I  have  seen  charging  parties  that  f^el  that  EEOC  is  coercing 
them.  We  get  complaints  from  both  sides.  But  we  have  a  mecha- 
riism  that  we  feel  is  administratively  appropriate  to  bring  the 

parties  together.   _  _  _ 

^  Sb,  I  don't  believe,  based  upb^n  my  bvm  pe 

the  charge  of  coercion  is  appropriate^  Sajn  not  saying,  that  we  are 
perfect,,  and  I  am  hot  saying  that  there  may_  hot  be  sbirievtech^ 
riiques  that  may  be  used  that  are  not  appropriate. 

i  am  not  sajdng  that  before  this  cbiriihittee.  But  I  am  saying  that 
as  far  as  a  national  j)olicy  that  is  passed  by  the  five  sitting  Com^ 
missionesrs,  and  by  the  ^senior  staff,  that  is  not  the  policy  that  we 
have  sent  but  the  district  offices  and^  which  consti- 

tute thei^qual  Employment  Opportunity  Cbrnmissioh. 

Mr.  Washington.  I  arii  glad  to  hear  that^  The  rational 
people  who  claim  that  there  is  coercion  is  snniiar  to  that  by  many 
of  the  cover^e  jurisdiction  on  the  yoiiri^  Rights  A^^v  They  ^^^^^^^ 
to  consent  decrees,  and  then  claim  they  were  coercM  in  .consenting 
to  consent  decrees,  but  all  the  time  they  were  just  trying  to  bide 
spmeyiing^  else,  or  they  were  so  wrong  on  the  issue  there  was  no 
reason  ta  fight  any  further.  '  _  _  _ 

Last ^bf  all,  !  want  to  transmit  to  yqu_a  complaint  against  4;he 
Commission  by  another  prominent  Member  of-  the  Hbuse.  The 
charge  was  mad^_by_  Cbrigress^bman  Pat^  appeared 
before  our  committee^  and  she  was  very  disturbed  that  no  one  from 
your  agency  appeared  before, them  bn  request.  ^  .  

That  obviously  eannot  continue.  iSongress  gets  the  impression,  or 
the  various  committees  get  the  ixnpressLbn,  that  the_EEO^ 
and  the  OFCCP  people  are  not  appearing  when  called  upon  reason- 
ably, with  due  notice.  I  think  it  will  nbt  gb  too  well  with  agencies 
which  have  to  have _goqd  relationships  and  harmony  with  the  Con- 
gress^  particularly  in  these  rather  perilous  times  for  civil  rights,  if 
I  Eriight  say  sb.  ^ 
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I  would  suggest  t/you  that  vou  niake  your  peace  with  Ke^,  arid 
there  is  every  availkble  opportunity  because  she  iS  not  hard  to  get 

sdong  withi  / 
Mr.  Smith.  1  get/the  message.  :  

Mr.  Washington?.  I  yield,  Mr:  ehairnian.  ^     

Mr  .  Hawkins.  Finally,  Mr.  Smith,  jnay  I  just  ask  a  question  with 
respect  to  the  btidget  cuts^  We  estimate  that  you  could  be  facing 
what  amounts  id  a  25  percent  reduction  in  the  budget.  _  - 
Could  you  giye  4is  jiist  a  brief  explanation  of  how  this  would 
impact  on  the  EEOC?  Would  ii  adversely  affect  ^the^employees,  or 
would  it  be  absbrbed  as' was  suggested  this  morning  by  the  current 

'  ^^r^lmtM^  1  am  in  the  process,  immediately  after  ^  meeting, 
of  going  back /and  responding  to  the  request  by  tte  ©ffice^of  Man- 
agment  and  Budget  on  a  proposed  reduction  of  12  percent  for  the 

^^^you^faiiw,  the  proposed  budget  that  the  Presidentlsuppofted 
initially  was/$140  million^  When  I  became  Acting  Chairman  of  the 
EEOC,  this  was  the  figure  that  QMB  initially  had  recommended. 

As  of  this  fcvreek,  we  have  been  advislsd  by  0MB  that  our  Pjeviou^ 
Iv  approved  198^  budget  of  $140  mUlion  mi  be  reduced  liy  12 
percent,  or  $17  million,  to  a  total  of  $123  million.  &>  we  have  come 
down  $17  million  from  what  we  thought  we- wbUld  have,  at  least, 
that  is  what  the  cbntehts-^of  the  letter  from  0MB  mdicate.  , 

The  impM  of  that,  as  we  undeistand  it  will  be:  (1)  An  inability 
to  processi  the  title  VII,  Age  Discrimination  in  Employment  Aot, 
and  Equal^Pay  Act  charges  within  a  reasonable  time;  (2)  a  dram^- 
ic  reduction  in  the  number  of  cases  Jiled.  for  litigation,  and  (dj 
reduced  efficiency  in  thexritical  staff  functions  Of  policy  ^iirection, 
program  ^uidance,^  coordination,  and  monitoring  and  evaluation  ot 
the  Comifiission's  charge-processing  and  IJtigatio^^ 

In  1981,  whenllthe  Commission  testified  for  the  $140  miUioQ^  it 
had  some  concerns  aboiit  even  Jhat  JeM  because  it  w^  felt  that 
the  timg  for  EEOC  to  process  charges  would  be  len^heged,  J^ly 
major  concern  now,  looking  at  $123  million,  is  that  the  Commis-' 
lion's  ifetbry  Of  title  VII  complaints  toU  ^ow  ^  Pver^SS  ^r- 
cerit,  from  37,000  complaints,j5r.8Vi  months  of  workload,  to^f|.20" 
complaints,  or  12- months  of  work-load  during  fiscal  y^ar  1982.  Its 
ADEA  iomplaints  will  rise  by  over  50  percent;  and  the  invenW  of 
the  fair  Employment  practice  agencies,  will  rise  from  db,U0U  to 
48,090  complaints.    a  ,      ^     ;  ^  ,    .    ^  . 

What  this  means,  essentially,  is  that  people,are  gomg  to  have  to 
wait  Idnger  for  their  charges  to  be  resolved.^^  A  ^     _  . 

Backlog  has  been,  as  you  know,  the  bug-a^bpp  of  EEOC.  I  {k)n  t 
care  V^here  I 'go,  I  don't  care  whether  it  is  with  friends  or  tpes, 
EEOd  and  backlog,  unfortunately,  have  become^  synonymous:  yve 
have  ,'cut  into  the  backlog,  but  I  don't^see^how  we_^can  have  a 
substantial  reduction  in  the  backlog  in  fiscal  year  1982  if  we  are 
cut  by  $17  million.  hi- —     i  -n 

In  Connection  with  our  litigation.i)rOgram,  a  $17  millKn  .cut  wiU 
force!  the  Comiiiission  to  release  some  of  ils  legfl  staff,  since  the 
proiicted  budget  impact  \nll  be  that  the  Commission  s^personnel 
cliliiig  wUl  be  redu^  from  3,487  to  3.00Q  staya"  years.  Dun^^^ 
last  fScal  year,  bur  resources  were  reduced  by  287  staff  years,  so 
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that  within  a  matter  of  8  months  we  could  come  down  700  i^taff 
years.    ^  _        .  .    • '  :  ' 

In  addition,  we  may  have  to  .assess  whether  or  not  we  have  to 
withdraw  some  of  our  litigation.  I  say  this  not  for  public  fanfare, 
but  because  we  simply  are»ndt  going  to  have  the  money  to  litigate. 

We  have  approximately  800  cases  in  litigation  now:  Those  cases 
require  cdstly  expert  tesUmdny^ Wb^  may  have  to  reconsider  some 
of  - those  cases  and  withdraw  some  of  Ihose  compiaints  if  the  Com- 
missibri's  fiscal  year  1982  budget  is  reduced  by  12  percent.  * 

Mr:  Hawkins.  Mr.  Smith,  I  hate  to  interrupt  you,  but  an  impor- 
tant vote  is  pending.  I  recognize  that  to  take  a  recess  would  be 
asking  too  much  of  the  witnesses.  '  • 

Could  I  ask  you  to  submit  to  the  committee  the  rest  of  particular 
response  on  the  impact  of  the  budget.  If  possible,  we  would  like  to 
have  a  copy  of  the  EEQG  response  to  the  0ffice  of  Management 
and  Budget.  If  that  can  be  made  available,  would  you  submit  that 
also?  \  -  ,^ 

iPlr.  Smith.  We  will  dp  so. 

Mr:  Hawjcins.  At  this  time,  because  of  the  pending  vote,  arid  the 
difficulty  of  trying  to  estimate  what  time  we  will  resume,  we  would 
like  to  conclude  the  hearing,  and  to  dismiss  the  witnesses.     ^  • 

I_express  the  appreciation  of  -  the  committee  to  all  of  you 


who  frave  appear eji  dri  this  panel.  I  think  ydu  have  l^^ 
forthright,  and  I  think  under  very  difficult  circumstances  you  are 
^jng  ^^y^jy  comme  would  like  to  com- 

mend yDu  for  x^arrying  on  your  duties  as  you  have: 
Mr.  S^MiTH.  Thank  you. 

Mr.  Hawkins.  'Thank  you  very  much  for  the  testimony  this 
morning. 

That  concludes  the  hearing  today.  

[Whereupon,  at  1:05  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene ^^t  the  call^f  the  Chair.]   ^   1 

[Material  submitted  for  inclusion  in  the  record  follows:] 


405 


400    ^  . 


EQUAL  EMPLOYMENT  OPPORTUNlTV  COMMISSION 
WASHINGTON.  D.C.  20506 

i      .  ' 

'    ^  .^L  -  2  m 


Ellen  M.  Shohg,  Esqiure 
Director-  _  .  _ 

Office  of  Federal  Contract    /      *"  *        *  . 

Compliance  Programs. ' 
D^S.  Department  of  LaJbor  ,^  ^ 

Washington,  D.C.  20210 

Dear  Mrs.  Shong:  ^  •>  '  _  » 

the_EquaL  Employment  6pportunity  Commission  is  pleased  to  respond  to  .the 
Deoartment  of  Labox's  request  for  prepublicatibh-cbmmehts  lihaer  the  consultation 
requirements  Jf  ExecufivV  Order  12067  oh  the  Department's  Notice  ol^coposed 
Rulemakinjg  dealing  with  its  affirmative  actiori  regulations  for  ccintractQrs_.__.Tne 
Commission  applauds  your  effort  to  reduce  burdens  on  smaller. _empJoyers5  to 
diminish  the  paperwork  requirements  "bf  the  contract  i:Qmpliance__prpg^ranr»;  to 
introduce  regulatory  simplifications;  and  to  reconcile.the  corvtract  compliance 
reqiiiremerits  to  those  imposed  by  the  Commission  under  Title  VII  of  the  Civil 
Rights  Act  of  196^.  . 

The  Commissi bh  is  concerned^.howev^r^.that  _the  proposed  Notice  fails  to  meet 
these  bbjectives  ity  several  _signiijcant_j-_espec_ts.  Th^ 
hiehlight  these  areas  _m_  tfe__cojnmjait_s_.  contained  herein.  *  The« 
represent  the  Commission's  ij^lorroalresponse  to  the  NPRM,  after  an  •initial  review 
and  discussion  amijng_:yiirious.  staff  memb«-s  and  the  Commissioners.  _m  fljis 
revtewr-we-have_attempt_ed-to  be  as-thojrougb-and  far  reaching  as  possjDie.  _Tne 
stringent,  time  limit_atipns_w_h_ich  we  have  attempted  to  adhere  }o,  however,^  teve 
precluded  the_t_ype  o_f_open  and  frank  interagency  discussion  which  is  ess^tial  to 
the  formulation_of_ sound  governmental  policy  in  the  area  bf  equal  employment 
opporjLunit^.'  Such  discussion  is  always  appropriate;  it  is  even  more-'necessary  now 
in  Jight  of  the  inconsistencies  between  the  propbsed  regulations  ^ander  the 
Executive  oj-der  and  established  standards  ^nder  Title  VII.  _  Accor^ngly^.the 
Commission  has  asked  me  to  initiate  discussibris  with  you  to  address  these  issues 

more  fully.   •  > 

t  _  _  i_      _ 

The  Commission's  comments  ^e  bf  thr^e  typea^  The  first  sp.ecUicall^ endorses  a 
number  of  sections  which  prbrtibte  simplification  and  consistency.  _  We  also  otter 
modifications  to  several  of  the  proposals  Which  should  further  these  goals. 

Thesecbhd  set  bf  comments  is  devoted  tQ3  dLs_cussipn  of  parts  of  the  draft  NPRM 

which  we  l?elieve  are  incbnsistent_with  the_Departm_(mt's  effort  to 

and  ehcbur^ge  voluntary  compliance.  _3Ve  propose  alternatives 

the  maximum  cost,  savings. ^d  efficiency  consistent  with  the  overall  thrust  of  the 

contract  compliance  program.  '  : 
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r.nHUXL  we  crtticajly  discuss  the  method  in  which  this  proposal  was  aeveldped  and 
the  rn.anncr_in__which  the  .Department  proposes  to  solicit  the  views  of  the  public  bri 
|h»s  impprtan_t_  jssuance.  ..\  We.  proffer  suggestions  for  oBtaihirig  the  most 
constructive  and  helpful  comments  from  all  Interested  parties. 

Endorsements  " 

.^^  with  approval  conscientious  a«^^  to_ conform  the  contract  compUanc> 
.P''°Sr^^        the  Cpmmission's  req^^^  "applicant"  to 

conform  to  the  Uniform  Guidelines  6n  Employee  SeJectioA  Procfiiiure5;  raising  th;e 
'■^P°''^'"6  ^rofTi  50  to  100  employees  for  EEO_-l  iStandard  Form  tOO) 

purposes;  and  delegation  of  authority  tqr  sign  conciliation  agr€;enients__to  iield 
djrectbrs  as  is  the  Commissjon's  practice.  We  similarly;  endorse  a_s__use£ul 
regulatory  simplifications:  the  elimination  of  the  requirement  for  notification  tcj 
the  Director  of  OFCCP  of  the  award  of  subcontracts  of  $10,000;_the_d_e_letion_pf 
the  subpart  of  the  regulations  consisting  of  suggestions  and  the  Department's  plans 
to  publish  them  in  a  series  of  interpretive  bulletins  to  contractors. 

We  believe  that  these  changes  will  reduce  contractor  and  OFCCP  costs,  eliminate 
marginal  paperwork,  and  decrease  the  level  df  uncertainty,  which  surrounds  the 
program,  while  having  only  an  insigriif  leant  e^ect  on  the  protections  provided  b^ 
the_Department.  There  are 'other  changes  ^hich  we  support,  if  modifications  are 
m^de  either  to  make  them  more  consistent  5r  to  add  needed  clarification. 

.Althoujjh  we  endorse ^h& idea  of__making  the  ba£kpay  liabilUy  period  the  same 
Mnder  the  contract  cpmplianccL  pro^^  Title  VII,  we  recofrimerid 

f"^ification  of  Section  6prl.7_l  t^^  two  year  period  will  date  from 

time  a  complaint  iSffilj-d  with  OFCCP_or,_from  the  date  of  notification  to  the 
contractor  by  OFCCP  in  the  case  of  a  cpmpjiance  review-.  With  this  slight  change, 

■*  pro  pos^,  r  ul  e  wo  uld  clear  ly  parall  el  _Ti  tie  ^  VU's  _  re  qui  rem  ents,  which  is 
^PP'"PP'*[^^^»  since  most  violations  of  the  Executive  order  program  also  are 
violations  of  Title  VII. 

Second,  where  equal  pay  violations  are  uncovered  durin,^  a  compliance  reviewj_tFie 
two-  and  three-year  Equal  Pay  Act  statutes  of  limitations  should_apply._  Absent  a 
statement  df  Cbrigre^ional  intent  to  alter  these  timeframes  under  the  EPA^Jt 
woujd  appear  inappropriate  to  apply  a  different  standard  to  findings  under  the 
Executive  order; 

2.  We  concur  in  the-ai-^ment  that  the  preaward  requirement  imposed  an 
inefficient  burden  on  OFCCP  and* on  some  contractors.  A<:cor<^ingIy,  we  agree  with 
the  el  i  mi  nation  of  the  preaward  program  as  a  routine- administrative  enforcement 
■devicetJxil- recommend  tha^^the  proposal  state  that  OFCCP  retains  discretion  to 
schedule_its_CQmpiiance  reviews  to  precede  or  to  follow  closely  upon  the  award  of  ' 
contracts  which, are_ either  unusually  large  ahd/or  which  have  the  potentisil  for 
creation  of  .:a  large __num_ber_of_newjobs._  Such. .reviews  are  critically  important  in 
the  se  cas  e  s  ■  to  ass  u  r  e  t  h  a.t_  t  he  a.f  f  i_r  m  a  t  i  ve  ac  tio_a  o  bjec  t  ives  oft  he  Executiveofdei" 
Rrogra m;  are  m e^ ,  Rea j ist  icallyi.  Pppor t  unj ties.foc  jncf easing  the  represeritat  1  on  of 
women  and  minorities  in  the  workplace  are  greatest  where  new  jobs  are  created. 

t 

^ •  ^ ®  . s P9''  ^  ^ ^®  P.'"° P^^^ai  ^ or  ej o pni en t  o f  abb r e y  i a te d  _  afj i r ma t iv e_ .action 
plans  by  srnall  contractors.  However,  we  reconimend  that  cpntj-actors  _w_ith 
between  100  and  250  enr»pioyees  be  permitted  to  develop  abbreviated  plans.  TTiis  is 
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consistent  with  oUr  r.<-o,„Lnd,tio,.  P^p"^^^';^^  a  ^ 

i'hf  hstaht'l  hamberJofem^^^^^^^  ^-i-  "OOOO,  and  thif  the  cost  sav.ngs  to 
jthese  contractors  would  be  |ninimal.  • 

L-  We  ccncur  in  the  reductions  and  simplineaf ions  made^  In  Jhe  cuj-rent  16 
kHirmative  Sfion  steps  required  of  construction  contractors_to_reduce  th_e  number 
1(0  9  Th's  d,aSe  elfm  n^tes  many  paper  requirement,  wnich  no  longer  appear 
|:°^air^.S^l"id   st^ulate  inn^tW^ 


'  h,.  rt,.T  he  retained  to  lavoid  any  misiaferpretatjon  by  construction  contractor* 
/  mig^t  er^oSy  cP?ude  t^t  i«  del^^ion  relieves  them  of  respons.bri.ty  for 


confonning  with  the  Guicjlihes'  requirements. 

delflof  indepeS^^  7we_  also  agree  that  where  ^  establ.snments  are^.n 

diSt  recruitmentlareas  tkre  is_a  need  f°V„''^  ^'"''i°'"'.^hat  fhe  seoa^Se 

suS  data_  far_<|stablirhments  ^  ''^''"^^^''^^:;'^t^  itTdata'n  a 
underutii:zation  or  discrimination  in  one  establ.shrfient  by  subsiu.ing  its  data  in  a 

Inrger  base.' 
SogKcsled  Revisions  j 
,n  our_review  of_the|following  proposal.,  we  --^'^^^^'^^^^ 

lteti?!ilvJ^.rf.^e^  w^^tJeflotf =t^lc^l.^..h.  of 
these  goals.  .  , 

1        OFCCP   ProLoses   Contr^Hictorv   Deftntti««-  of   "Qualified  Handicapj)^ 

p  m  a5diiion_,  the  December  30th  Notice  ^wOuld_have_g|ven  identical 

guX^  on  the  jiming  of  preemployment  physicals  und.r  both  programs. 

T^ha  ^ff^T  r.f  rSe  statement  in  the  PrearoBle  aid  the  proposed  pubUcation  of  503 

Notice-  proposed  to  define  the  terms  as  meaning  one  who  is  ^apable  of  perlorming 
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^he  essential,  fuhc'ttoris  of  the  j65  ot  jobs  for  which  he  or  she  is  being  ^oTijij'deceQ 
with; reasonable  accommodation."  The  dralt  Notice  sent  to  the  ComHIisSifTn  f^r 
review  proposes  to  deHhe  the  same* terms  as  meaning  brie  Who  is  '^(Capc^i^le  ol 
performing  a  particular  job  with  reasoriable  accomrriodatiori  to  his      her  hah^jic^p-'* 

This,  confusing  _and  contradictocj'  j'£Sij]t_.co.ui.d  _be  avoided,  by  repab|i;,hLihg  th^ 
Deceniber_30jh  Notice  (rrakjn^  the  .amendments  required  by.  the_1978  aKieDxjPheots 
to_the_Rehabj]ijatJpn_  Act__and_amendm  prograro'^6  ne^ 

p.rPppsed___thres.hoids..for  triggering  the.affirrnatlye  _actiQa_ retirements?)* -  We 
recommend  this  course  _ol  a.c  tlo'n  since  _ot)ier_WLS_e_  the4differencjeJ^^  th^ 
Pepartment's  finai  50/*  rvCgulati^^^^^^  !>_03  reg^uIatLons.wiJL  rennaLiri,_  l^sa/ing 

contractors  who  are  subject  to  both  regulations  with  different  rules  fof  tHij  sannft 
em'ployee. 

2.  *  OFC^P^ro poses  Hij^hur  7}^^d\&^  for  »b2  and^  5b3-^han  f^or /Ej^AJtiy^ 
Ofdei^  1 1346.  The  announced  intent  of  the  proposed  Notice  is  to  ameyt!_5bft 
(Vietnam  Era  Veterans  Readjustment  Act  of  1974^  arid  503  thresholds  to  tfia^^  tbem 
consistent  with  practices  under  Executi>7e  Order  II2'*6.  Instead,  th^  pr^j^osed 
thresholds  requiring  written  affirmative  action  plans  under  ^02  an<J  ^()^  ap^ 
considerably  higher,  because  there  is  no  provision  ailowing  governmejit  JijUs  5t 
lading  to  be  accumulated  to  reach  the  threshold  dollar  amount  as  is  the  i^a^  ujn<der 
the  Executive  order  program.  We  are  uniaware  of  any  justification^  this 
incorisister-Oy  and  recommend  that  ttie.accuniuratibri  jjrbvisjori  be  exteri^e^  th'i 
^02  arid  503  prqgrams  iri  order  to  achieve  the  iriterit  stated  in  the  Prearritxj^. 

3^  QFCCP  Proposes  Guidenries^tordinatirig  tbe  Positiori  of  Various-  ^^g|j[S4%s^^ri 
the,  Marihart  Issue:  On  page  12  ot  the  Prelimiriary  Irripact  /^^y^i^,  tbe. 
Departm^nt  proposes  fd  develop  ai_  a  future  date  a.  regulatibri  c66rdi(ietJt|^  the' 
positions^ot  various  agencies  on  :ibe  Manhart  issue;  This  is  the  first  riotiCi/^  th^t  tbe 
Commission,  has  received __that  _theL  _  Departro^t  of  tabor  is  -  devieib-Pirig-  a 
'Xorthcojijing  j-ejgulation_qoordina_tJnj5  the  positions  ot  various _ageocies."  ^&_ilt\dlt 
p^rticularlx.objectionable  for  this__nptifJca_ti6n_JtQ!_  be _Qbta_ined  in  a  ^o*C\jrTieri_t 
air eady _  _s er t_  to_  OMB.  _ _ _  By _  s ta tu  te^.  thiis  __CPm rni_ssJon_  J s _ _ch_arged_  .  v/t the 
^P. s pon  s i b i ji  t y  for  cop r d i  na t  i ng^  5PV e r n  m en t  eq ya  1_  _e rnp loym en t  p_oli cie^i  >  \i_  Che 
bepartnient  believes  thar  guidelines  on  this  issue  are  necessary_,_  it  shouj^  c^Qtact 
^  l^e  _Com  miss  i  on  *s  Off  ice-  o  f  _Intera  g^en  cy  _Coo  rdi  na  t  ion  .to'  discuss  j^sue? 
Unilateral  publication  by  t'Ke, Department -of  its  intentiori  to  propose  ^ui^^i^gJ^Jt  no 
less  to  coordinate  developaient  of  them,  is  inapprojjriate,  _Accordingly,  Ve  f^t^ufi^^ 
that  this  statement  be  deleted  from  the  Preliminary  Impact  Analysis  b^^of^  it  is 
available  for  public  inspectibh.  .  j 

4.  QFCCP  Proposes  to  Adopt  a  Lesser  Affirmative  Action  Objifejtfijfirt^-jpr 
Elirriiriatibri  of  5e^  Segregated  Sjjnibrity  Systems  THari  For  "Other  Disc^SS^ojrj  > 
Practices^  The  December-30r  t9S0  firial^regulatibris  adtfed  the  wbrds  "a^ti  IP^^;>vlde 
apprbpr:ate  relief"  to  the  OFCCP's  Sex  Discrimiriatibh  Guideline  prbvisi<?n  ^^^ling 
with  segregated  seniority  systeJrns  and  provided  ah  extensive  discussior^  l^tifiif 
•ignificance  in  the  Preamble.  Although  the  Preamble  bl  this  proposal  stiite^  tbat 
no  changes  wore  made  to  this  part  of  the  Decemt?er  30,  19&0  final  regulations,  this 
phrase,  has.  been  deleted  from_  the  proposed  NjStice.  .  Tbe. . Depaftrii^rit  -ifrtMll^. 
wjthdraw.  th_is_deIe_tion  since  it  gives  the  impression 'that  the  Depar^nieSt  'f'^^ 
concluded  th_at_retrQs_pectiv^  feU_fi>iji_un3vaiLabIe_where_  sex  segregaied  :%ef\^^{i^% 
e<ists._  .  This  cohtras.t.s_.wjth._t_h_e._Depa_r_tment's_  ppsi_tion_  in._other_part5  fif.  the 
P r ea ni b  1  e  an d  N P R M_ _  which  _  cLea r  1  y  _i  ndica te_  t ha t  .i t_ .i s_ . no t pr oposi n g_  J o  ihi^Sf^it 
Notice    to.  eliminate    retrospective    relief    requirements    from    the  cCfijt^act 
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cortipli^ce  program.  This  unexplained. inconsistency  treatment  of  violations  of 
ihe^  Executive  order  can  only  breed  .CQnfusLon  .4nd_uncertainty,  two  problems  which 
the  Department  has  tried  hard  to  dispel  in  other  parts  of  its  regulation. 

5.  OFCCP  Proposes  toj°idoDt  a.Pifferent  Standard  for  Dis€f4minatjon  Because  of 
•  PreRhahCy.    The  draft  Not ice.pro poses  to  adopt, all  of  the  Commission's  guidelines 

50  interpretaiion  of  _  the  .Pregnancy  Discrimination  Act  except  for  Section 
160^. 10(c).  This  wouJdjKit  contractors  injhe  position  of  having  two  cohtradicjory 
rules  appli£d_t0_them  by  _the  two  major  equal  emplbymeht  bpp or turiity  agencies. 
This.is  contradictory  to  one  announced  purpose  of  this  [sroposed  Notice, 
^  reconcile  the  rules  of  the  contract  compliance  program  with  the  Commission's 
practices  und/ir  Title  VII."  The  Department  has  used  the  consistency  rationale  wh^n 
the  Title  VII  rule  is  less  burdensome  than  the  contract  compliahce  rules,  such: asJn 
the  instance  of  backpay  liabUity  or  tliresholds  for  reporting  on  EEO-J,  _Ia  this 
instance,  the  bepartment's  position  is  ihcorisisterit  and- will  result  in_ no.cost  .saving 
to  contractors  since  they  also  are  Covered  by.  EEOC.and  will. J)e_  h_e_ld__to  ^he 
o disparate  impact  standard  by  the  Commission.  Furtherm.OT5^_ttoe  Js  np.credible 
reason  given  for  the  proposed  deviatiw  from  a:  previouslx  ag^ree^cpjpm Department 
position  oh  this  issue.  The  Comment  on  page  12 of _the_PreJiminafy  Impact, Analysis 
j-elating  to  cost  is  unpersuasive,  since  the_Depart_m_ent  proposes  to  adopt  all  but 
this  one  part  of  the  Commission's  Guidelines.on  the  sujyect.  Ajgain,  w  that 
the  Commission  is  williing  TO  discuss  this  poljcy  or_anxeawa|  empl^^^ 
the  Department  it  the  bepartment  .sp_desij-esj_but  the  attempt  by  o^^^^  its 
own  to  undo  a  negotiated  goverivmenX-wide.policy  wUl  have  a  de^ 
all  affected  by  equal  emplayment  r.e^ujation,  including  employers. ^  T^^^ 
recommend  that  the  Department  adopt  the  Commission's  position  on  pregnancy 
.1  discrimination. 

6.  OFCCP  Proposes  to  Adopt  a  Different  Standard  on  Sexual'  Harassment. _  Our 
observatiQoJs- essentially  the  same  as  our  coitjment  on  the  proposed  deletion  of 
part,  of  _  the _  EEbc_  Pregnancy  Guideline  mentioned  above,  i.e.,  to  propose,  a 
♦dittAeni  and  .lower  standard  is  contradictory  to  the  ahriouhced-  goal  of  this 
prop^^-i^tice  and  would  result  in  cpntractbrs  being  subject  to  different.rales.on 
the  sime  matter^  Moreover,  the  statement  cdhtained.  dh  pages  la  and  ZO  _q^^the 
Pre^'mble  to  the  effect  that  the  C6mmissidh»s  Sex  Discrimination.Gujdelmes 
provision  may  result  in  contrabtors  being  held  responsible  lor  conduct  or  situaTioOs 
over'  which  they  had  no  control  is  a,  distortion  of  J5ection__160!fJUeI  of  the 
Guidelines,  that  section  states:  '»Iri  reviewing  these,  cases,. Jhe_Cpmmis_sion  -wiir 
consider  the  extent  of  the  employer's  coniroi  and  any.  other,  .legal,  resp^^^^ 
which  the  employer  may  have  with  respect  to  the_conduc_t  of  such  npn-employeei.' 

^  It  .is  nbtnhe  Com  mission's- intention  tohoJd.  employers  .accountable  for  acts  of 
non-4mpl6yees  over  which  they  have  no  control...  .We  suggest  tha;  the  Departmen 
-    adopt  the  standards  of  the  EEOC  Sexual  Harassment  Guideline,  including  the 
I   qualification  quoted  above.  ^ 

Z  OFCCP  Proposes  to  Adopt  Different  RcUirious  Accdmrnodatibri  and  National 
OrigTrTRiquirements.  In  the  Decejpber  30,  1980  final  regulations,  the  Depart rti eri t 
stated  that  il  intended  to:reconcire  its  religious  accommodation  ruies-with  those-of 
the* Commission  which  became  final  on  November  I,  i980.--  Ttie  Department  has 
had  sufficient  period  of,  jime  to  make  such  a  reconciliation  since  it  iir^t. 
announced  susp.ension  of  _the  December  30th  regulations.—  .Lt  has,  raised  no 
substantive  objection  to  the  EEOC  Guidelines  either  in  the  NPRM  or  in  diSCus^ToDS 
with  the  Commission.    We  Suggest  t'hat  the  Department  rtiake  the  reconciliation 
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arid  thus  avoid  a  situation  in. which  contractors  are  held  to  two  standards  pn  the 
same  subject. 

In .  addition^  on  Pec_e rn_ber_'2?,  j  980,  af  ter  consultation  with  the  Departrn ent ,  the 
Com  m iss Lon  ado pt ed  am  end ed  G  u id e  ji n es  on  Na t  i on al  O r  ig i n  D i sc r  i m i na t ion .  W e 
suggest  that  tor  the;  sakfe  prconsistency,  the  Department  also  reconcile  its  proposal 
with  EEOC's  National  Origin  Guidelines. 

S.  OFCCP  Pfepeses  to  Adopt  Unnecessarily  Complex  arid  High  Threshold 
Requircmems.  In  keeping  with  the  Commission's  agreement  with  the  Department's 
goal  of  introducing  regulatory  simplicity  arid  reducing  the  reporting  burd^  QO 
small  emptoyers,  it  concurs  in  the  decision  that  the  th^eshoids  for  application  of 
the  written  affirmative  action  plan  requiremerlt  heed  adjustmeot*_, _  The 
Department's  proposal  f6ra250empl6yee  arid  orie  million  dollar  _thr55hojd_produces 
a  very  substarttial  reduction  iri  covered  contractors  and.  pJansjjrepared  and  a 
significant  dimiriutiori  in.  the.  number  di  empJoyees.  pi:Qtec.ted.__  The  Department's 
rationale  for  its  proposal' is  based  on.  the.eJfect  oLinflation  and  on  the  desire  tp 
reduce  contractor  burdens.  .We  believe  that  a  100  employee  and  $250,000  threshold 
has  the  virtue  of  administrative  sLmplicityi  . is  a  mpre  accur^ 
effect  of  Inflation,  ^d  better__bal^nce_s  the  need  to  reduce  the  burdens  imposed  by 
the  progrjam  aiid  the  need  to  maintain'  an  acceptable  level  of  protection  for 
employees.  •  ' 

We_proppse^  thatt  for  the  sake  of  consistency  and  administrative  simplicity,  the 
employee  threshold  be  set  at  100  employees.  Any  employer  with  less  thm  lOO 
employees  would  have  no  reporting  or  written  affir^native  action  obligations. 
Contractors  with  100  employees  would  have  both  the  EEO-1  and  the  alfirmative- 
action  obligations.  There  wbul'd  be  no  bifurcation  of  responsibilities. 

With  regaKd  to  the  dollar  threshold,  we  accept  the  Department's  rationale  that  the 
amount  should  be  adjuste<l  upwards  ^to- account  fot  inflation  which  has  occurred 
since  the  $50,000  figure  was  ^et  iri-i-9&5.^  SiriCe  $1J0,0J30  is  more  reJUective.oJ  the 
inflation  effect,  we  recommend  $250,000  as  the  threshold  to.give  coatractors.and 
the  public  assurance  that  the  Deparfmerif  ?vill  riot  be  required  to  adjust  the  figure 
again  in  the  near  future  simply  to  acCourit  for  the  Impact  of  inflation.  • 

Our  recdrrimerided  thresholds  woijjd  accomplish  the  ^aroe  resulatpry'pBjectiyes^and 
be  less  subiect  to  challenge  as  being.  .arbitr.ar_y».  Uslng__the  numbers  provideS  in 
Table  ti  -  -Of.  -  the.  .  Deparim.ent's  _  Preiiminary  _  _  Inripact  Analysis,  the  100 
employee/$250,000  threshold  still  would _cause  a  52.6%  reduction  in  the  nuniber  of 
companies  required  to  iile  affi_rmati_ye_action  plans,  while  retaining  coverage  on 
95.a%  of  employees. working. for  companies,  required  to  have  written  affirmative 
action  plans.__lricceas-e-S  beyond  the  thresholds  p  will 
resultL  in  a  pe_rc_e_nt  reduction  in'  employee  coverage  for  every  percent  in  the 
reduction  of  contractors  covered  by  the  written  plan  requirement.  The  percent 
decrease  in  emplo^'ees  covered  by  the  program  is  even  greater '  than  the  percent 
decrease  in  the  plans  to  j)e  prepared.  The  Departrrierit'i  greater  thresholds  clearly 
are  at  the  direct  expense  o'f  covered  employees.*  Since  these  thresl|olds.supplement 
reductions  of  more  than  50%  of  covered  coritractbrs  arid  more  thari  60%-of-plans^ 
they  must  bt  supported  by  persuasive  eviderice  demoristratirig  that  cost  savirigs 
justify  an^mbst  20%  reduction  iri  those  protected  by  the  program.  The  reductions 
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we  prbpjose,  along  with  the  use  -ol.  abbreviated,  aff irmatjye._action  pjans  for 
ernjaidyees  with  between  lOO^iia  250  employees,  provide .sgbsta.ntLal  relief  for 
small  cdritr^cldrs  without  significaritly  decreasing  employee  protection. 

If  the  Depar.lrherit  adopts  thfi  .$Z50,Q0d  level  w_hich  we_proppse,  the  deletion  (with 
the  Qxceptib'h  of  government J3ill5^J3fJadjr^)_of_the_contract_aggregatior1^ro 
is  appro  ptia  te :  b  ecause__of  _  J  hfi_ .  r  eia  t  fveJ  y  _  s_ma.l  1  Uar  _  a  mounts  involved.  By 
cdhirast,  %  the  DeparmLent_ rejects,  o^ur.jjroposal  a^^^  ^ 
rhillioh  dollars,  we  recom_me_nd_that  a^regatipn  of  contracts  durmg  the  course  of  a 
year  &e  perS»itted,  To  exempt_an  employer  who  had  seyerai  Federal  contracts  in 
'  the  $800,000  to  $900,000  range  would  be  a  gross  violation  of  the  intent  of  the 
program. 

9.  OFCCP  Propose^yeo  Authorize  "Extended  Duration  Affirrriative  Action  Plans" 
W  LthojJt,  Proper  Safeguards.  We  agree  with  the  principle  that  cdritractdrs  with  good 
affirmative  action  performance  should' not  be  subject  td  repeated,  unnecessary 
compliance  revjews.  Accordingiy^  we  are  in  syrrifjathy  wi^tH  - the  basic  notion 
presented  |n  the  Department's  proposal  td  create  a  concept  of  "extended  duration 
affirmative  action  plans",  but  we  have  several  concerns  about  the  specific 
provisions  of  the  cdncept. 

the  proyisiorr  which  authdrizes  the  Director  to  drd vide  an  .  up  _1d_ five  _>^e_ar 
exemption  from  cdmpliahce  reviews  upon  certain  cdhdulons  is  troublesome  in_sp_me 
respects.  First,  the  five-year  period  Seems  unnecessarily. Jong, _  We  believe 
exemptions  shduld  be  grdhted  for  two,  or  at  the.  most. thre_e, years.... At  .a.  tjrne  when 
econdmic  cdriditidhs  and  a  cdritractof.'s  place.jcL  th.e...competitiye.  market,  may 
change  dramatically,  a  five  year  ejtemption  appears _unwjse._  In  line  with  this,^ 
Preaihble  to  the  .  regulations  _  shoiiLd.  pto.vide.jMtv.-in-.. determining  whether  a 
contractor  is  i  atitled  to  iia  exemptLon,.the  Department  will  seek  fj-'oni  the  EEOC 
information  as  to  the  pendency  of  individual  or  class  complaints  under  Title  VII. 

Sec dhd ,  we  share  your  desi re  t hat_con trac t prs  u til i ze  a pproyed  training  prdgr arn  s. 
<^  Traihihg  programs  are  often  an  essential  ingredient  of  voluntary  compliance  with 
Execu live. .Order _ J  1 2.^.6. ^n d_  w ijt h ;  Title  V II.  We  believe,  t her ef or e ,  t ha t  t he 
Department,  in _th_e  Preamble,  should  make  a  commitment  to  issue  instructions^ to 
Lts_staff  and  the  public  setting  forth  the  criteria  it  will  use  in  reviewmg  training 
prpgra_ms._  The  Department  should  also  ,take  intd  accdunt  that  there  are  tiiiies 
when_a  contractor  may  not  need  a  training  program.  In  such  instances,  it  would  be 
inappropriate  to  predicate  the  exemption  frdm  cdmFiliaricis  review  activity  upon 
existence  of  a  training  program. 

A  number  of  points  in  the  prdpdsai  require  clarification.  It  appears. that  duriDg.the 
period  of  exemption,  the  cdntractor  wduld  riot  have  to  update  the. aff i.rmatiye 
action  plan  annually.  This  idea  makes  sense  in-:  those,  cases  where,  the. co_n_tractpr 
has  set  goals  fdr  each  year  df  this  exerrvptidh..  If  the  exempJioji.exce.eded..the 
duration  of  the  goals,  it  wduld  be  difficult,  to  assuroe.that  .the  cpntractpr'? 
voKjntary  effdrts  would  be  satisfactdry  daring  the  exemption  .period...  The  proposal 
alsd  appears  h5t  to  require  that  complaints  _be. investigated. .slur ing  an  ex^t^^^ 
duratidri  affiirhative  action  plan.  .  A  positi.>lfjB .finding, in  A.cpmpliance  review  does 
ndt  ensure  that  individual  acts  of  discrimination  will  not  arise  during  the  exemption 
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period.- -ThoSe'  iridivlcJual  "cbrnplairits  should  be  forwarded  to  EEOC  under  the 
EEOC/OFCCP  Merribraridurri  of  Uridisrstaridirig.  If  a  class  or  systemic  complaint 
alleges  a  set  of  facts'  which  were  or  should  have  been  covered  during  the 
compliance  review,  then  the  Department  would  have  rib  bbligatibri  tb  act  bri  it;  but 
i(  tKe.  complaint  is  file^  during  the  last  year  bf  the  exemptibri,  the  Department 
should  be  required  to  take  some  acfioh  with  regard  to  it. 

To  sum _ up. __w£  _cecom_m end _thai_  where.  a_  contractor  has  received  a  finding  of 
corrijaliance  As_aj:esult_of  _an_onsite_com_pUance  and,  where  appropriate,  has 

§  linkage  _agre^jnent_or  _otjier  _acceptjibl^^  training  program,  the  contractor  should 
receive  a  t_wo_oj:  three  i'ear.exempt^^  frotn^  updating 

affirmative  actipn__plan__cUin_ually  proyidinjg  jAe  ernpioyec's.  plan.  had_  goedS.coveciog 
^_h^_^_period  iol ,  the  exemption.  Of  cpursei_  _empJpyer5__requjciDg.  itoncUiation 
?6'"'^^ni^"^?  or  letters  of  commitment  to  come-  into__compliance_  wouJd.  not.  be 
eligible  (o)-  the  exemption.  During  this  period,  indiyidual  cpmpiaints^  _w^ 
continue  to  be  sent  to  EEOC  for  investigation,  and  class  or  systemic  complaints  — 
unless  based  on  matters  covered  during  the  compliance^  review--wouid  be 
investigated  under  the  procedures  set  forth  in  proposed  Section  6b-2.3(c). 

10.  OFCCP  Prbpbses  tb  Adbpt  a  Definition  bf  "Urider^Hii^ion"  Which  Is  An 
Inappropriate  Appii cation  bf  the  Uniform  Guideiines  on  Employee  Selection 
Procedures.  We  are  in  furidarrierital  agreement  with  the  policy  of  allowing  greater 
flexibility  to  coritractbrs  in  deter.i;Tiiriirig  wheri  tb  adbpt  goals  and  timetables.  We 
believe,  however,  that  hot  requiring  gbals  when  a  cbritractor  has  8096  bf 
availability  as  proposed  by  the  Department  is  ah  iriapprbpriatfr  applicatibri  bf  a 
similar  rule  In  the  Dniform  Guidelines  on  Employee  Selection  Procedures.  :  That 
rule  sets  forth  the  general  circumstances  under  which  a  signatory  agency  would 
take  enforcement  action  based  on  a  finding  of  adverse  impact; 

To  giv£_sucb  broad_discretion_to_cpniractQrs_  in  ierms_  of  when  goals  are  necessary 
cpyld  have  a.chjUing  ef feet  pn_jaffirnriative_actipn.  _  We  5jjggest  as  an  alternative 
t  ha  t  _  a  St  a  t  i  St  _i  c  al  te  st  pf_  si  g  n  if_i  can  ce  i  at  _  .the  _  95_%_  As  vs\  _be_  _used  _tp_  pr o  v  ide 
con  t  r  ac  t  or  s  w  i  t  h  a  rea  son  able  -S?  an  d  ar  d  for  J<  n  o  w  i  n  g  when  tp_  es  t  a  bl  ish  goals.  _  _Th  i  s 
standard  would  meet  the  definitipn  p_f_!Veasmable^^  the  Commission 

G uideli nes  on  A f  f i rm  at  iy e  Ac ti on  Apprppr iat e  Under  Title _  VII. . (.29  _ _C .F.R.  J  6_08 ). 
The  D  epar  t  m  en  t  m  a  y  des  i  re  to  s  uj)p  je  m  ent  t  ha  t  rule  by  al  so  adp  pt  i  p  g  an  80  %  rule 
of  p  r  OS  ecu  tor  i  a  1  d  isc  r  e  t  i  on  with  r  ega  rd  to  go  a  I  ac  h  i  ey  em  ent  to  con  f  pr  m  its  ppj  ic  y 
on  en    r  ce  m  en  t  u  nd  e  r  t  he  a  f  f  i  r  m  at  i  y  e  ac  t  i  on     gu  j  at  ion  s  to  i  ts  en  f  or  ce  m  en  t  pol 
under  the  Uniform  Gui'delines  on  Employee  Selection  Procedures. 

1 1.  OFCCP  Prbpbses  Deletion  bf  Provisions  Ailowing  for- Union  Notification  of 
Firidirigs  bf  Violatibri  arid  Union  Participation  m  Conciliation  Discussion.  The 
prbpbsed  regulatibris  wbuld  elirriihate  sectibris  which  provided  for  notificatibri  to 
unions  of  findings  bf  viblatibhs  and  invitations  to  unions  tb  participate  iri 
cohciliatibh  discussions  relevant  to  pr^visibh's  bf  ah  existing  cbllective  bargaining 
agreement.  The  proposed -deletion  of  these  sections,  of  course,  simply  reinstates 
the  status  quo  prior  to  the  December  publication  of  final  regulations. 

We  are  concerned  that  the  Department's  deletion  may  be  misread  to  discourage 
creative  solutions  by  unions  and  management  to  theproblems  of  discrimination  and 
to  sound  affirmative  action  planning.   The  Commission;  on  April  I,  1980;  issued  a 
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resolution  which  encouFig^es  the  voluntary  efforts 
elimtoate  dUcdminajorxernployment  practices.  We  s^ 

the  Deparjment_encourage  labor  and  management  to  participate  collectively  in 
achieving  the  goals  of  your  program. 

Procedural  Matters 

We  now  would  like  to  direct  your  attention  r^^^^^^^^tJ^^'^NlP^^'^'l^ 
related  to  the  developfTient  of  and  pfoposed.issuance  of  this  NPRM.  Members  ot 
yo^  sta  f  have  work^mbst  diUgently  toT_e_f_o_rm_the  -opAr.act  complianGe 
and  make  it  cost-efficient.  We  are  sujjpoTtive  of  these  efforts^^ and  note  the 
^now^becaule  our  ^^P^-nce  .bas_l)^a_tt^t.^  opei^  in«^^^^  d^g- 
concerning  prograni -^change  enhances  the  final  product  and  need  not  take  an 
e^ccessive  period  of  time. 

contrary  to-  the  mandates  Qt_Ex«utive  Order'  12067,  _EEqC  coordination 
reTulatibns  (29  C5.R.  1690),  and  customary  practice,  the  Deparlment  did  not 
clnsuftwTthtLcommS-durin^ 

AsTresult  our  staff  was  unable  to  provide  comment  and  analysis  at  the  stage  of 
devllb^^Vwhe;^  5UCh_COmment  aBd  a^^ 

DeMrfm«l-ot-tab«^^^^  Undoubtedly,  had  we  been  allowed  to  review  earhet 

°rafts  S  the  NPRM,  many  of  the  differences  which  appear  to  :ex«!t  b«ween_oyr 
two  ^eoc  es  wouW  have  bSen  resolved  by  now.  Similarly,  early^  consulJiLtion^w_o^^ 
have  LcilLtated  our  responsS  to  the  request  idr  comments  ^^-obviat^l  Ihe^need 
for  us  to  request  an  extension  of  the  review  period  to  a«alyze_  this^engthy^d 
compLex  proposal.  WhUe  wi  hive  expedited  6ur  ^"e*  f«?«^«.f ^i^l'f.^^ini^ 
meeSng  of  the  Commission  to  prepare  these  comments  jn_theJ-igid  tune  frames  set 
by  ™uf  staff,  we  hop^  that  in  the  tuturejhe  mor_e  coilegial  and  efficient  practice 
of  early  and  full  consultation  will  brice  again  become  the  rule. 

Section  II  of  thb  Preamble  of  the  NPRM_«^uesti  comments  on  four  Important 
aspecTs  of  the  cJhuact  compliance  program.  No  backgrov^d  nformanon  is 
□rovidid  to  assist  the  public  in  conwientjng  meaningfully  on  these  matters. 
^sTectlly  becTusVthS  r^a.st  is  a  p_art_of  _^  l^'^^'^^^r'^^""^ 
riquest  does  hot  appear  calcolated_  te_  secure  broad  ?"t  J'*'"S''^"  /h^  ^fJh^nH 
believe  that  the  isiaes  mvolvjd  areJtoo  significant  ;to  be  treated  in  th^^ 
manned  and  recommend  _that_you  set,  fqrth_  the  r"^«ers_on  wh^^ 

coir^riierit  is  solicUedin  a  separate  Advanced  Notice^bf  Proposed  Rulemakmg  wiucb 
rSls"Vbrmf  s^^t  pap^Jxplorin^  thS  relevant  f ^c«  and  Bsues  su«oi«j^K  e.ch 
matter  For  exampJe,  with  respect  to  backpay,  comment  should  Jse^soughi  00^^ 
ttumlj;  of  issues^lilding  whe^backpay  is  appropriate  in  securing  «mpUan^wi  h 
Executive  Oriler  U2*6  and  how  backpay  should'  be  ^omputed.__  With  _resEect  tp 
Svlimbilityra  number  of  studies  currently  exist;  The  Department, _rat her  h^ 
mak  ne  ^  open-end  request  for  comment,  sHbuid  develQ(i  a_new_app_roach,  if  it 
b/SThaf  the^ight  factor  test  is  Inadequate,  and  should  ,eek  comments  on  that 
approach.  y  v 

Another  item  of  concern  related  to  the  Dep^tment's  proposed  Usua^ce  is 
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required  by  Prcsult-fit  Reagan's  Executive  Order  on  Federal  Regulation  (12291). 
The  Preamble  and  Iriipact  Analysis  are  replete,  however,  with  details  on  cost  saving 
for  .contractor We  do  nor  belittle  the  Department's  attempt  to  reduce 
ujTinecessary  and  rninlmally  productive  requirements.-  Indeed,  A  noted  throughout 
^h»s  letter^  we_ar_e  most,  laudatory  of  the  Department's  efforts  in  that  regard.  We 
alw  recpgni_ze_the_need_to_Slrike  a  balance  betweeri  cost  savings  to  contractors  and 
diminution  of  Executjvejyder.pcotectl^^^^  their  derivative  benefits.  Since,  the 
Preamble  and  iLTipact  Analy.sis  generally  lack  analysis  of  the  proposal's  effect  on 
program's  protections^  they  also,  do  not  .contain  a  discussion  of  how  the  balance 
struck,  or  jn  the  words  of  .Executive  Order  12291,  how  potential  net  benefits 
w®*"®  determined.  A  graphic  example,  oi  the.er^anrvble's  preoccupation  with  the 
SJ^^^^^^.^o^s.^hat  on  page  i^^it  soUcU^^  the.  likely  cost  impact 

^.  .P'ioposals  without  seeking  comment  .on  the. impact  .on  reduction  In  beneJits; 
^/  ^ha t  this  request  for  cpmm  ent  be  .br.oadened.  to.include  an  analysis 

of  the  effect  of  any  cost  savings  on  the  protections  afforded  .bj' .the. program  and 
the  benefits  that  result  therefrom,  and  that  such  an  evaluation  be  built  into  the* 
Departmeht's  Preamble  and  Impact  Analysis. 


Lastly^  considering  the  huriiber  arid  breadth  of  changes  proposed,  the  30  day  period 
for  public  comment  seems  inappropriately  short.  When  the  Department  requested 
piJbUc.comment  within- 3D  days  dri  the  proposed  withdrawal  of  the  private  clubs 
regujation,  we  viewed  that  time  frame  as  adequate.  Now,  however,  the  same  time 
J.imit.  is  sought.  for  an  infinitely  rtibre  complex  issuance,  to  which  the  Department 
nds_g»yen.little_prepublicatioh  exposure:  Imposition  of  the  30  day  limit  may  result 
in  .truncated  resp.onses,  which  ultimately  may  undermine  the  acceptability  of  the 
regulation.  We  recommend  that  the  Depart  merit  allow  90  days  for  comment  on  this 
NPRM-  -  •  ■ 

Ip  .closing,  the  Cpm.mi^sipn.again  appjauds  the  efforts  of  the  Department  tb's^n^ 
major  regulatory  refprms.in  t_he_conir4ict  compliance  prpgrarii;  Such  undertakings 
should  result  in  stronger^  _mpre  . efficient  and  less  costly  equal  eriiplbyriierit 
programs,  a  goal  of  both-our  agencies.- 

^"'^I^^^A'^  eariier^^  Commissipn  .desires  to  cQOperate.with  the  Department  iri 
^^Y^^ojxrient  of  the^e  regulations^  you  tP  discuss 

^ ®" ^s .  i  look  forward  to  wpr king  clpsel y  w.i t h.yp u _and  your . staff  on  th is 
F^P^^^ ^  ^""^  on  ot hers  in  t he  f u t u re .  In  y i ew  pf  the  urgency,  expr.essed  J)y_ sen ior 
officials  of  the  Department,  I  invite  you  and  appropriate  senior  staff  to  meet  with 
hie  iri  my  office  (Room  (*2d8)  at  10:00  A.M.  on  Monday,  July  6,  1981. 


WUh  kindest  regards. 


Biel 

rector 

Interagency  Codrdiriatiori 


10 


415 


410 


EXECUTIVE  OFFICE  OF  THE  PRESIDENT 


OFFICE  OF  MANAGE      NT  ANd!  BUDGET 
WA5H1NCTO         C  20503 


-i\  OCT  5 

2  isai 


p3:  5'! 


5^1 


Honorable  J.  Clay  Smith 
Acting  Chair  ^  j—-.. 

Equal  EmployiDeht  Opportunity  Commission 
Washington,  D.C.  20506 

Dear  Mr.  Smith: 

This  iettir  provides  presidential  policy  guidance  tor 
preparation  of  your  fiscal  year  1983  Budget.^  .. 
When  thi  president  sD^mttted  his  1982  Budget  in  MarcH^^be 
male  clear  that  substantial  additional  reductions  in  1983  and 
future  year  agency  estimates  would  be  necessary^ to  assure 
that  we^would  continue  on  the  path  to  a  balanced  buagef  by 
^984      The  1982  Budget  iBClnded  a  cpramitraent  that  we 
ilentify  an  additibhal  $30  billion  in  budget  savings  for  1983 
;and  $44  billion  for  1984. 
»i=n    hiaher  than  expected  interest  rates  ind  other  develep- 
Sents  have  ma^e  ?t  necessary  that  1982  Budget  requests  be 

rlduced  and  tT,at,  as  f  liS-''"!^,^''!^^^! 'sil'aien"?e"i'  " 
s^irtgs  must  be  achievca  for  1983  and  iyu4.  y 
will  need  to  share  in  the  redactions. 

fbalancel  bulget  flil.  wul  the  exception  of  a  v.ry^few 
before  the  Congress. 

are  net  of  prbprietary  receipts.    h 

Achieving  thePfesident's.economic  objective^  ^^y  require 

l^oria!  Ktlon  or  inaction  on  Presidential  proposals.an^  the 
econb^il  and  international  outlook  as  it  will  appear  this 

fall. 
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The  President  has  also  decided  to  achieve  substantial  

reductions  in  federal  civilian  employment  starting  in_fisq^l 
year  1982.     You  willbe  nbtlfiea  of  the  1982,  1983>  and  1984  , 
targets  for  your  agency  within  a  few  days; 

It_will  be  necessary  fbr  your  agency  to  proceed.expeditlousiy 

with  revised  budget  requests  reflecting  these. enclosed  

ceilings.     Your  budget  requests  should  represent  the_mpst_ 
desirable  mix  of  programs  that  can  be  devised  to_achijye_ the 
•President's  major  policy  and  prbgraraobjectives  and.the  most 
realistic  way  to  keep  within  these  planning  ceilings. 

Your  agency's  budget  reqUests  reflecting  the  enclosed^outl|y 
levels  must  be  received  byOMB  no  later  than_Qctober_8,  1981.- 
Your  cooperatibri  in  this  effort  is  greatly  appreciated. 


Sincerely, 


DaVid  A;  Stockman 
Director 


Enclosure 


Enclosure 


EQUAL  EMPLOYMENT  _pPPpRTUNITY_CpMMISSION 
(in  millions  of  dollars) 


Budget"  Planning  -Oe 


Outlays  (he t)  , 


1983 


*  124 


1984 


121 
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EXECUTIVE  OFFICE  OF  THE^f  RESIDENt  ; 
OFFICE  OF  MANAGEMEnFaND  BUDGET  ' 

WASHINGTON.  D.C  20503   
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Honorable_^^i- Clay  Sm  th  •  ^ 

acting  Chair   ^  '2  

Equal  Employment  Opportunity  Commission 
Washington,  D.C.  20506 

Deaf  Mr.  Smith:      ^       .       ■  ^  ,     .  \ 

The  Presidentls  decision        seek  Additional  FY  1982  budget 
redoctionsi_establish  ti^b^v^S^  P^t        ceilings  for  FY  1983  arid 
FY  i984i_and_^educe_;Federal__empipymen  it  necessary  to 

revise  employment  ceilings  set  lafft  March  for  FY  1982  arid  to 
set  clear  targets_fpr_FY_-l?83  and  FY  19^        Most  reductions 
will  have  :tp_oc'cur_during  fiscal  years  1982  and  1983  since  the 
PresidentJhas_cpmmitted_to  achieve  1984  f uil-time  equivalent 
(FTE)  levels  that  are  75,000  below  the  levels  that  had  beeri 
planned  for  1982.  "{ 

The  targets  for_ypur_agen_cy__are  shown  in  the  enclosure.     These  • 

targets  are_subiec t_to  review  and  revision  during' the  1983  

budget  review_process Final_emp_lpyment  ce^ings  for  1982  ari  - 
1983  will  be  set^during  that_prpcess.  _Until jypu  are  provided  j 
With  final  ceilingsi_your^staf f ingplans  should  be  based  ori  the 
premise  that_the_targets_for_FY_1982^  FY_ 1983,  and  FY  1984  will 
be  those  specified  in  the  enclosure  and  that,  in  some-cases, 
they  m^7  be  loyer. 


Sincerely 


David  A.  Stockman^ 
Director 


Enclosure 
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Enclosure' 

Einplopent  Targets  . 
Equal  Bniployment  Opportunity  Coilssidr 


Tblaljiplbpntrexcluto^  dis- 
advantaged youth  and  persoiiiiel 


er!c  '  ^^19 


FY  1982     Fn9B3  .  FM9'!4 


9 


 MMjiM.inMHiiM     '  3,000-       3,040  2,j70 


excluding  personnel  participating  . 

•••••••••  •iMiMii  2,555  :     2,994  2,925 
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•  -tOi!a£Nr  -CPPORTONJrr  -C0r.**;i!5  SIGN 
V. ASHINGTQN.  _0;a  _2O506 
Ocrob«r  B,  19B1 


oiricc  OF  rnc  chaih 


Hohofablft  David  A.  Stodonn 

Dlr«ctor_  

Of  flcfi_Qf_?Unaseaent  ^ad  Bndgtf 

Qld_Execatlv«  Of f lc«  Bnlldlng  

17th  Streac  &  texsoMjlvaxilM.  Avenptt,  H.¥. 
Vasblnston,  D.C  20503 

Dear  Mr-  Stoclonan: 


I  havi  glv^  7Dt^  let£ara  dated  October _2».X98X»  vhlch_pcovlded^a.Fx^idcncla3^ 
policy  guldanca  for  preparadoa  of  tbm  TS  1983  Budgac^  vazj.carefol  consld^ral:lon. 

My  stftff_and  T_Jhayiijr^^f**^j_y:*^^  r'*,^"^''*  *^'^         ^"Pf^ '  *  ^M^S'BC  ylcbln  CbeM 

constralnta.  M^.pravlous  comaeotJi  wfaicli  vara  foryardad  to  yop  oa  bctober  6«  19S1« 

•tata  vary  accuratalf  tha  cataa^rophlc-laB^ct  'of  aueh  a  draatlc  raductl^n  & 
!^  rajppurcas  dorlay  cUs'  fi«caX~7«sr  aad  U«  iioiwriag  aicrtaaatal  if facr  on  tfii 
Conaalsslon's  capability  to  resblva  cbmrgas  In  FT '1983  and  ©fia  out-yeara,  . 

A  copy  of  this  let car  Is  anclosad  aloog  vlEb: 

,  o  a  table  reflecting  the  distribution  of  re_sourcas  for  FY '1982  (at  tha 
-   /  S 140, 389^000. and  3j,376_SY_and  5123,562,000  and  3,000  SY)  and  FY  1983 

i  for  tha  reduced  level  of  $124,000,000  and  3,040  SY;  , 

o    a  sussnary  o  f  the  impact  that  thesa  proposed  resource  levels  wiH  liava 
on  charge  Inventory  Ccharges  wa  are  uiiabla  to  process)  by  sub-program; 

o    a  revised  set  of  worlcload:  tables;  and 

6    a  revised  Object  Classification  table. 

I  am  avallable_and  vlll  be  glad  to  provide  you  any  additlonai  informatlbn  that 
may  be  requested.  ' 

Sincerely; _  _ 

^  :     :      .    .Jj.,-Clay  Smith,  Jr.     ...  _ 

Acting  Chairman  — 


Enclosures 
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EQUAL  EMR^mcNtujprojmjNnry  coMtti^^ 
Washington,  d.c  20506 


OrrW  Of  THt  CHAM 


iactober  fi,  ISBl^' 


Bonorable  i>«vid  A.  StockWn 

Director  _       

pfCic*  of  nanagen^nfc  and  Bodget 

bid  E*ecijti;ve  Office  Ba I laing   

I7tll  Street  K  Pennsylvania  Avenue^ 
Wasbingtoor  D.C.  20503 


Dear  Mr.  Stockman:  - 

i^.5av«  _b««n  advised_that^our  pccvlotisly.approved  Jrx_*B2  budga£  of  S140  . 

allliofl  yill  ba  redu^^d  percut*  or         aUJJ^oa  to  .$123  aijUion^^ 

urge  that  before  you  triaXe  s  flnsl  decision  bri- tliis  matter,  yba  consider 
Jtbe_potential  impact  that  such  a  severe  reduction  would  have  on  the 
Conunission. 


A_rec3uctl_pn  of'  this  raagnitudp  occurring^  right  after  a  recently  cpnpleted 
agency-wide  rec3uction-in— force  of  287  posibionsr  and  an  abscrption  of  in—  . 
creases  In  6perating-Suppor£--c68t8^-WbuIdLserIbus 

ability  to  meet  its  statutory  and  program^  and  com- 

mitments.    The  following  paragraphs  support  this  assessment* 


pf_the  previously  approved  level  of  $140  raiilionr  $96  "iiiion  was  to  be 
expended  for  personnel  compensatibnr  $18  nlllloQ-'foC- Fair  Employment 
Practices  Agency ^gran_t_s,   $16  million  for.  fi x ed_pper at ipnal_ support  ex^^ 
penses,  and  $10  million  for  critical  prograia-'related -expenses.  Having 
reviewed- a-nuinber-  b£_c6mprehensiye-alterna£ives_isbdlf ying-£h  b£_ 
assumptions,  the  Coflunission  finds  that  it  has  .lini ted  flexibility.     In  the 
area  of  staff,  for  example,  our  analysis  reveals  that  the  $6^ B  million  J 
severance,  and  uncmplbymenj:  cbinpen&a£ibn-  costs  asa^oclated  with.a.reductioa'^ 
in^force  will  minimize  the  net  savings.     Fair  Employment  Practices  Agency  ; 
program  funds  are  earmarked  and  therefore,  cannot- be  used  for, ^bther  pur- 
pQSes>^_.  Operational  .support.costs.  sycb  as  space, _  telephone  and.  postage 

are  controlled  by  the  General  Services  Administration-     Thus,  the   

Conunissibh  will  be  forced  to  absorb  the  bulk  o£_  itS- §17  -  million- reduction 
tb.roygh.sizable.decce.ases  in,  critical  prpgramr.r^  .cpsts  such -as  case 

processing,  litigation  support,  essential  travel,  and  data 
^rbce^^iiig  services-  *  * 
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*5!iohS>^^^5t^  Irr  th«  eid  of  rr  '821  ES-A  complaints  -  wiXt.zia;  JT  40^4- 


l^r^rt'o  2700  cOTplalnti,  or  m  IS-montfi  iavehtory  by  the_J?niS  of  rx, 

In-the_pJst._tlJ._Cpim»ission_has,  ^"^^""^^TSln^tWiS  SL^°virSci. 
aniS  th«  private  andpublic  setrt'or? 

to  over  jS59  million  during  the  first  ^me  laonths  of  FY 

This  rapia  charge  approach  has  been  a^plauJed  and  ^"fPo^^^^^'y-^"^^^^^^,*' 
S2^L:t?d'cUssL_b!^ause  swift  pr5cessiog^less.ns^the  b^^ 

ar_ responsibilities 
evelopraent  and  -1^*" 


82. 


ment  oablicacion.      ^uttnerr   in   *  t;* -uoi«ub-^j  r - xji  i-H 
Accounting  Of ficel iGaOKnoted  -  high  level  of _employe^^ 
EhrCbk.ission's  expedited  charge  processing  proceducesT.  - Seven ty-^hree 
nercenrif  emplovirs  were  satisf  153  wi£h_the  procedures  usec3  by  the^ 
?ommiKion  fa'^ibvestigate  cha^  72  percent  overall  were  satisfied  with 

the  way  conplamts  were  resolved.  .  '  

These/dra«atic- improvements  have  ben^Uted  an;^f -fehe  "p^rG 
S5wlv^°-  the  Cfinunission  would  be  hard-pressed  to  e^^^^^^fi^^^i^^fj J 
Pssen'tiil  services  at  the  proposed  reduced  level .  ^  .  Under  thes^,_constra  ints 
it  will  taJce  the-Comfflission.  a  year  to  address 
the  present  six  month  flgu 
Shpwis  that  without  speedy 

n<»nW«     Moreover*  the  _ConuDi«»i»-sJu»  _ -  ___      ,_r^- 

^ce^noneeae:   thus/  decaying  final  resolution  .:ven  further. 


charge,  as  contrasted  witt 


gure-  Every  anaiy§i3-the_Cominission  has  conductec 
y  resoIu€i5h^:thQre  is_little  likelihood  of  settlf 
fission,  under  law,  must  investigate  a  case  if  it 
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IQibEbsr_<»ocern_i.s_£Ba£  ££e  Co»auIon_vlXI_hAv«_td_aboli^.«  large  nuob^ 
of  £ieM  off ice»  acrojui  tlif  country.  _*lAflJ         located  vlthln  oiur  major 
citieft  aad#  tii«rafor«i«  sarva  u  larg«  ae^ment  of  tba-Axserlcaa  people*- -Sis^' 
a_cytbacdc  wald_f  gx^er_h4nder__the  CoOTlji«loo'e_  ability,  to  procea^^ 
in  a  ti^ly  annex  ana_  vlii.  probably  rttyolt:  In  aore  IndcpenJeat  court 
suits-belD9.flIed-by-C&arglng  par^ea.  — T&la-vprlcload-vlll  becooe.aD.  addl- 
lULoaal  bqrden  to  alreaay.  oyarlpaded_^  !^e^bj  *blf ting  the 

costa^froa  this  agency  to  tba  courts  vblcta  are  not  prepored  to  accept  t£la 
bura#B«  e  . 

With  respect  to-tlie  Comrnfawibo 'a  litigation  prograa^  addiCIonal-cati  vlXI 
ior  ca . .  tta  e  Cowai  as  1  on  to_  r  el  ease  _  1  egal  _  a  taff  _  and_  d  raaa  1 1  ca  1  ly .  r  e  d  u  ce  1 1 1 1  - 
gation  au^ott  funds,    frn  an-ozdglnal  pro^^cted.-need -of ^3.4- to 
fcmd-curnht  -CJiaea  pendlng-ln  i^ederal— courts^  and  _a_ac>dea£  docket .of.nev 
casea,  the  current  projection  woald  amount  to  y2«2^pllllon»  or  1/3  lesa 

funda  for-iitigatlbn  aapport  and  a  cbrreaporiding  reduction  in  staff.  

Nea  rly  1/2'  oft  bis  s  « _  f  unda_  are  __  ne«d  ed_  __  inmedl  a  t  e  ly  t  p  _p?|y_  focpending,  liti- 
gation support  contracta  generated  by  aone  of  ourlargest  and  raoat  coa- 

plejc- casea.  Xt-tbe  reduction  budget-leveXr~-^e  number- of -cases  tbe 

Corani  s»,inn  could  £i.l9  vould  b9  reduced  by  40-45  percent  froa  FT  VBl* 

CurreDtljf^-ESOC.baa  rabre.tbah- BOQ  casea-ln.Iltigatlon^-  Tbey_represeht  

eh£orc«ffient  actions  upder  Title  yXI^  A^e  Discrimination  in' Employment  Act 
and^^Equal  Pay  Act*  -jCpproximately  1/3  of  these  cases  are  class-action  .  - 
suits,*'  ^|fbe_development-of_most-of .  these  . cases  wi.ll_.be-Ser.iously-Under.-  _'_ 
CundecS*  affecting  the  relief  for  those  who  are  protected  by  these  statutes 

_1  n  .  CP  nci.us  ipn^a  budge  t_reduced  by  the.  amount  .being  c  on  t  empl  a  t  e  d  f  or  P^pC  ■ 
would  significantly  impair  the-Commission*s  charge  processing  and  lltylga-' 
tion  .prograss  ahd_aS-&uc6«-W6uId__batfe  an_adverse_  iispact_Qn^tbe  busij)«sS- 
communlty  and  on  minorities  and  women  who  have  filed  charges.  Employers 
would-have  to  retain  records  and  malntain-active- case  files  for  a  pro- 
longed._peripd_o.f__ti!ne.at_gceat..expens_«.  _  Relief  .for.  those  .cba.rging  par-  

ties  whose  charges  have  merit  would  be  ir«parnbiy  delayed  and  jeopardized 
The  court- system- would- become,  intolerably-oaclclogged-with  cases-wbicb 
would  ptheryise  b.e.  settled  at  the^adrainistratiye  level.     State  agencies 
would  also  be  burdened  witb  a  hiige  backlog.     Zf -.the  complaint  pro- 
cessing  system- and.  enforcement-inecbanlsias- a 

ability  to^obtain  voluntary  compliance  would  be  seriously  impaired,  i 

In  the.  family  of  aaencies^  E_EOC_is_  a  small  unit  of 7 th«_ republic*     Its  mis- 
sion is  to  enforce  ^the  law  in  cases^where  various  forms  of  discrimination 
exxst-in  i.£be-Wor^pXace«:   The  proposed  .  reduction  Iri.  the. Commission's-  budget 
will  send  a  signal  to  the  American  people  that  EEOC  will  be  unable  to. 


4 

• 

:  423 


418 


enforce  the  law  whenever  thebuaines.  community  violate*  the  problbltioM 
against  diaerialnatioa.    We  do  not  bellevi-£6it-thIi_»lgoal.shouia  be  sent 
hbwever^uriintentloDia.^  .Hencb,_the  Cpmmiasira  request*  that  1«  a  reduction 
in  <our  'FT  •<62  hutSget  occurs  that  it ,not  exceed  5\» 


Sincerely, 


ji  CIay  Soitti*  Jr. 
Acting  Chaimaa  ' 


ComnissiDner  Armando  «.  Rodriguez 


Issie  Jenkins^  Accing  Executive  Director 

Al  Gblub^  _Dfiputy  Executivfl-DIrecEQr   _ > 

Odessa  Shannon,  Acting  Direccor,  OPP&E  < 


I 


419 


Ftwiseci  rf  82/a3  ProRcao  Budgec 
(5  In  thousands) 


FT  1982 
Kequest^ 

C$ddo? 


Revised  FY  82' 
Request 

($000) 


Ft  1983 
Request 

-($000) 


I        Policy  k  Ixecutivi -Direct  tonl  _   .  . 

Boa|et_Xuthorl£y_  B,311 
Staff  Tears  (FTE)  182 


7.314 
160 


7.3C0 
160 


II 


III 


Eaf  orceaenc:  

Budgac  Autborltj 
Staff  Tears  (FTE) 

\ 

o  Ststc-&  Local  Grants 
ISugget  Authority 


107.773 
3,047 


19,000 


P  r  og  raa_  Support  _4  _A4aln  Is  t  rs  t  Iqn  : 

Budget-  Authority  '  5,305 
Staff  Tears  (FTE)  1*7 


99,55B 
2.715 


12,000 


4,670 

125  O 


100.973 
2,755 


11.000 


4,667 

125 


TOTAL  EEdC  -   

Budgec^>UJ^rity_  140,389 
Staff  Tiars  Cm>  3.376 


123,542 
3.D0P 


124,000 
3.040 
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Suniroavy  of  ChargB 
„  Inventory  


  _1982_   __1983  

End  of  the  Year  Inventory  End  of  The  Year  tnvehtory  ' 


  :  $123  rati.         _       ■    '  _        912^  mil.         _  . 

  -     1^  ,    $IA0  ioll.    ,    -Level-       '   tiivshtdry  $135  mill        -  teval  -  ~Ihvshtdry-2/- 

EEQC  Su6>?roBram  Level      }    Rev 1 sea  IncreoBe    "~  ,  tivil  ReviiBd  Incrqaae 


Title-  VII  -  New:  Charges 

36,300 

48,000 

Bt^S  ftoB.  to 
10*5  moa. 

.  44.400 

59.200  . 

9t5  mda,  jto 
13  nbi. 

Title  VII  -  Charges 

-  6,300 

13,100. 

H/A 

0 

Id. 000 

H?A 

ADEA  i 

7,300 

9,700 

9*5  isba*  to 

12  BIOA. 

B.ldO 

11. Odd 

Id  mo8«  to 

l3«5  IDOB. 

EPA 

1,900 

2,500 

11  noB.  to 

1(  MbB.' 

1.800 

2.400 

'  Id  BIOB*  to 

14  noB. 

Federal  Complaints 
(hearings) 

.;2,500 

.  3,600 

id  moB.  to 
itt^  moB. 

2«5dd 

4. odd 

id  aoB«  to 
i6  noB. 

1  State  und  Local  . 

1- 

1  _   

35,600 

'■  47, ltd 

id  nos.  to 
13  mos.  ' 

38.000 

6i.5dd 

id*^^0B«  ^0 
i7  noB.v 

VI    tills  column  ahows  the  inventory  for  FY  82  at  the  $140  Ikillibn.  3.376  Btaff  yeHr  leval  and  tiotf  th«  Ft  82 
inventory  increasea  if  EEOC  resources  are  restricted  to  9123  oiiliibn  and  3.000  itaff  ycafi* 

2_l    This  coiuiiin  shows  the  Inventory  based  oh  FY  82,  $140  illlibh  and  Ft  83  it  the  $135  nilllbh  and  3.308 
staff  year  level  an d^ how  the  inventory  increases  with  EeOC  resburcaa  baing  redlicad  to  $124  nillibn  and 
$124  million  and  3,d4d-staff  yeors  for  FY  83.  s  ^ 
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ERIC 


TAiiU:  ^ 

Cti«qe/Coinpl«tht  RedytpCt 


iiii  mi  im 


EEOC 

Title  VII 


^^'^  8,700 

l;qual  Pay  '      '        ,  . 


^7.100                             SOiSOO  94>3bb 

9,200  9,906 

800  .                      a 00 

CohcucceHt  Title  VII/A9.                                              ,     1,300                               ^,^^0  V.  1,506 

ConcucrAnt  Title  WH/Eqaal  Pay  :                                        i,o6o          ^                      i^oQO  '  l,obd 

i3#obb  <7,50b 


TOTAL 


State  ancl  Local  Agenciea 
'  Title  VII 
Aoe 


35,700  36,500  ^  37,400 

2,500  2,<bb  a, 700 

COhcucrent  Title  VII/Age  ■  goO  .  906      '      '         -  90b 


Concurrent  Title  VII/Equal  Pay  •  300 


300  30b 


™3*t  39,300  40,300 

GRAND  TOTAL  98^200  '  l03,300 
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41^300 

ibB,8bb 


^IfCE  VII  NEW  CHARGE  PROCESSIMOt     WORKLOAD  AND  HOHKPLOW 

Charges  In  Process  .                             .23 « 600  ,            29^000  ,     48 « 000 

Charges  Received  for  Processing  46*200  50,300  5*4*600 

_^    _  \_  ■_■ 

Charges  Closed   '  ,                43,200  32,900  ^  ^t7iiS& 

Charges  Forwarded  ^  29,000  \t,000  59,200 

Charge  Inventory  (Ftonths)'  7^  '         '           XQk  13 

Benefits                         i-i'.-  *  ' 

total  PeopU  41,300  Si, ^00  ^           ^  34»660 

Dollara  ($Q00)  153,700    :;  |34,300  145,000 

Average  Dollar  Benefit  |  4,100  |  4,100  I  4,100 


-  IhvestlgatecUand  cXoaed  by  EBOC. 


;  '_   _    :   __  _  1            

EEGG  TITLE  VII  BACKLOG  CHARGE  PRQCEaStW&T     WORKLOAD  AMD  WORKyUW 


Charges  In  Process 
Charges  Closed 
Charges  Forwarded  — ^ 


1981 

35,000 
lB»4dd 
is » 900 


X9B2 

X5,9DD 
3 » 100 
13*100 


:i3»xoo 

3,200 
10,000; 


Benefits 

Total  People       '  ^  ■  ■ 

Dollars  ($000) 

Average  Dollar  Benefits 


2,300 
i  5,800 
$  3,100 


300 

I  itbdd 

9  3»I00 


.250 
9  700 
f  3,100 


t/    ^e_^lects_chargea  Initially  completed  by  FBP  Agehciea«  but  rejebtad  and  aiibaaquehtiy^ 
Investigated  and  clbsed^y  EEOC.  •         .  — ■  A- 


TAilLB  6 


ADEA  CHARCE/COMPLAIMT  PROCggSIMGT 


Chacges/CofnpIaihEi  in  Pcocaas 
Chacges/CoiBplainta  Received  tot  Pcpceaslng 
Dlcected  InveiBtigations  Initiated 
Chacges/cbmplainti  Closed 
Chacgeo/Cojiiplaihta  FocWacded 
Chacge/Cooplalnt  Inventocy  (MontWs} 


1981 

SilOO  . 
9 1 200 

>iod 

7i6Q0  . 
616OO 


i£52 


<i«00» 

Bi9bd 

2DD 
6 1 000 
9tlQ0 
.  13 


9i700 

.9,500 
300 
8|4d0 
11,000 

-  - 


Behef Itfl  ■ 

Total  People 
bbiiacs  (4666) 
Average  Dollac  Benefit 


2,300 
915, SOD 
9  9i500 


1,«00 
911*300 
9  9fS00 


2,109 
915^000 
9  9,500 
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ERIC 


EPA  coMPiaviNt  pRocBsaiNGi   wbRKLOAb  9m6  wbwicrtbw 


Complaintq  in  Proceoa 

Cbmpiainta  Recalved  for  Process ing 

Directed  investigations  Initiated 

Conplaliita  Closed 

Coniplaint4  Forwarded 

Complaint  Inventory  (Months) 


2,100 
t,6D0 
400 
2,100 
2,000 
12 


2 1  boo 
li6bb 

500 
li600 
2  •  500 
14 


1183 

2«500 
1,600 
tjOO 
^2,200 
2.400 
14 


Total  People 
Dollars  ($000) : 
Average  Dollar  Benefit 


l,6S0 
13,200 
92,660 


liOOO 

12 « bob 
i2»bbb 


1,400 
12,700 
,  92,000 


TAfiLB  0 


LEGKL  fcWFORCEMEWT 


1965 


Adrntnlstratlvft  Procaga 
C«80B  initiatod  ^ 

' Legal  Procesi- 
Suita  Authorlxod 
consent  Oeoroea  and  SettlajMnta 
Dahof ita 


1,156 


411 

22e 

914,600 


i,doo 


2B0 
150 
911,000 


i;ooo 


290 
150 

ni,66b 


ro 

05 


V/    Includes  chacges/cbmpliiinta,  dlcebted  yiveatlgatibne  (KDEX  and  BPA)  and  Cbiiiiiaaibnac  Ghsc^aa .  (Tltla  ^ 
which  because  of  tholc  blBai  iaauea  aca. targeted  for  a  litigation  oclehted  Invaacigasion. 


AMALYSIB  OP  gBOPUCTIOW  ftHDiRgflOtmCB  WlbliAyiOM 
/  TITLE  VII,  ^DEA  AND  EP^ 


PY  8i 
Wockload 
Staff  Yaari 
Production 


chargea/ 
Coinpiainta 
Recelvad 


58^900 
^.  265.3 


_Chacg0i _ 
Proceaaed 
tHcbugh 
Paot  Plndlnq 


3§,800 
451 
^79.4 


_  _  ContlnMfd_  _   

Invaatigationa/  Backlog 

Cohbiilabioha  Chatgaa 

coirolitad  ctofafl, 


7|300 

laa 
57.0 


ia«400 

110 
119.0 


t.Chargaa/ 

Cbqplainta 
Cloaad 


7,800 
16 


\  BPA 

Coa^Iainta 
■    Cloaad'  " 

■  \, 

2,100 

"\; 

3X.3\ 


PY  B2  / 
Wockload  / 

Staff  Yaaca^ 

_     .    .  .  /  _  . 
Production  Rata 


Staff  Yaara 
Production  Ra%a 


63,600  ' 

226 
_  281,4 


67,500 
235  ^ 
287.2 


17,300 
436 

.  62,6 


37,700 
458 
82.3 


S,«00 
119  ~ 
47.1 


0»2OO 

m 

65.6 


3,100 
42 

73.1 


1,200 
33 
100. 0  J 


i,ooo 

•4 

63.8 


8,400 
•9 

84  iB 


Xtioo 

26.2 


2. -206  V 
14 
34.4 


TABte  10 


MNT  PROCSflBIMGi    WbRKLbAb  AND  WORKFLOW 


iteacinqg  , 

Cases  In  P^oceaa 

CQsea  Received 

Cases  Completed 

I   

'  Cases  Focuacded 


a, 630 
S,65d 
3,000' 


ai9db 

3,000 

Xi900- 

3,600 


3,600 
3i000 
3,600 

4, bob 


Appeals  in  .Pcocess 
Appeals  Received 
Appeals  Resolved 
Appeals  Pocuarded 


1,900 

&,5d6 

f  S,200 


3^300 
3«30b 
3,500 
2,900 


3,900 
3,600 
3,600^ 
3«900 
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FY  81  j 
.Workload  j 
5tA£f  Ytaci  - 
I'foductlon  Rata  : 


TKatM  II 


AHALYflia  OP  PRQbuCtlOM '  MW)  MaOORCa  Iff iLitATtOlf ' 
PEDERAt  8ECrOR 


Kaaclitgji: 


ii 

11.3 


2,500 

"  if 
ii.2 


t 


WocitlOAd 

St«f£  Ysaca  , 

  I 

Production  Rijta 

i 


1»900 
2i.4 


^•500 


Workload 


I 


Stmit  Yaaca 
Production  Rita 


«7  ^ 

li.i 
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STATE  AND  tOC?Alr~AC^4CY~CWMtGB  PWOCBfiBlWOt    WORKLOAD  UND  NOHKWXW  _  \y-  <• 

<»                    ■               .    ■  '  _ 

.      .  .       •  _____  v__ 

ChAcgoa  In  Pcooaao  37 « 200  ISilOO  47fl00 

Chargas  Rapalvad  £or  Pcooaaalng  41(200  43|800  '  43#100' 

ChACgea 'Closed  >                         4O,0QO  '30|000  28*000 

Chargea  pbcwardod  ^  |  36,100  47*100  .  el«9dO 
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Re&lec^a  chargda  Initially aCovpleted  by  Stata  and  Looal  Aganalaa*  but:  rajadUd  and  aubat^Ujntly  . 

inveatigated'land  oloaad  by  JBEOC.  '  -      «'  ^ 
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  ObJ#cc_Cl*««_ .   

Crot9w«lk       FT  81  to  ^83  lequest 
(S  in' chousaoda) 


-f- 


letnaJ. 


R  1982 


IdJuaCBtnCM — 
ro  Srriaad  '^02 


fy.  1982 


Staff  Ttara 

ParacimaX  Cis^vxupislcm  &  Ztca^flts 

.Trar^  . 
tr xa xp or tmcloB 


TUoc  CasBunleaclmui  li  TTtHldM 

0  SUDC  

o  Othar  Hntr  CoBWiTfilrarlnim 

?rlnclng  Kaproduetloa 

Orbar  Sarrlcaj 

Equtpmant 
Cranes 
-TOTAL  EEOC 


3.S00 

3.37» 
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3.000 

3.04Q 
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C3.93C) 

B6.132 
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3^:300 
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,3^000 

T,000 
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i3*57X 

a,02S) 

13.057- 

13.533 

C7.68S}  . 

(6.694) 

(8.632 

(7,438) 

C-1,033)  ^ 

(6.403) 

(6.903 

397 

457  . 

(114) 

343 

*  343 

7,978 

8,328; 

£325) 

7.803 

7.803 

,  1.329 

.  1-2S1 

(409) 

< 

842 

B42 

356 

225 

(223) 

-  iao 

100 

i8.oa6? 

19,000 

(7,000) 

12.000 

11.000 

140.384 

14b,389y 

16.847 

123,542 

124 .bob 

P*y_ 8a iae_would_ require. the  dcferrmeuc  of 
^''^^•.fj^.^yPP?^?.^??.?^*"  Teara  or  ocher 
programmaclc  accivlctei 
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NattofwhAssociatton  October  22,   1 981 

of  Manufaclurvrs  _  * 


RANDOLPH  M  MAl-y 
k  i  t'  f ''e.s  ch-nf  .kU  W.r 


the  Ilbnbrabte  Augustus  F.  Hawkins 

Chairman  .  _     ,   -  ' 

SuBcomintttee  on  Employment  Opportunities 

BOOm  B-3464_  _    ^_    ,* 

Rayburn_UQuse  Of f ice  Building 
Washington,   D.C.     20515       .  . 


Dear  C^«irman  Hawkins,      *  •       '  . 

The  National  Association  of  Manufacturers.  {  "NAM"i _appreci-- 
ates  this  opportunity  to  sh^^e  with  the  .Subcommittee .the-yicys    '"  - 
and  experiences  of  its  members  regarding  :the  Office  of  Federal 
Contract  Compliance  Proc^ramS  ("OFCCP").        .  ^ 

_.  The  NAM  .ia_a_yoli?nta?5y  business  organization^  . 
12^-000  "member  companies  located  in  all  parts  9^ 
NAM  membership  accounts  for  approximately  7  5  percent  of  "^he 
nation's  manufacturing  output  and!  80  percent  of  the- members^^^^ 
generally  considered  to  be  small  businesses.     NAM  also  li^s  an 
affiliation  with  158,000  busihe8ses\Jhrough._its  Association. 

Department  and  the  National  Industrial  Council,     NAM  members  

support  principles  that  encourage  iiiaividual  freeiom,  .advancement 
of  economic  opDorturiities  toall  individuals  without  regard  to^ 
^race,   sex,   religion,  national -origio^_age_or  physical  or  mental 
handicap.     It  is  on  behalf  of 'our  membership  that  we  submit  these 
cbmmerits-  ^ 

St  the  inception. of  thecurrent  Executive  Order  program  in 
1965,   affirmative  action  meant  those  measures  taken  to  ensure 
nondiscrimination  in  the  work  forces  of  employers  doing  business 
with  the_federal  government.     The  sixteen  (16)  years  since  have 
been_a  period  of  ever-increasing  regulatory  abuse  which  has.  . 
severely  clouded  the  original  intent  of  Executive  Order  11246. 

The  regulations  prbmulgatea  by  the  OECCP  have  emphasized  __ , 
numbers^  and  format  rather  than  content.   -These  regulations  haye 
caeJLerred  real  affirmative  action  and  equal  employment,  progress . 
The  complexity  and  bureaucratic  nature ^of_0FCCP_'_8  system  has? 
cause<a  it  to  be  concerned  _more_with  enforcing  the  agency  s  v 
technical  requirements  than_with_helpii?g  /=o.nti^act:ors  achieve  _  _ 
meaningful  affirmafcive_actipn_hirijig_and  promotion  The 
focus  of  af f irmatiye_actip_n  enforcement  -has  shifted  from^ 


prospective  improvement  to  an  adversarial  relationship*  Tin 

example_of  this  .combative  atmosphere  is  the  case  of  the    - 

Firestone  Tire  and  Rubber  Company,   in  which  the  agency .attempted 
to  debar  a  ma^or  federal  contractor  because  of  a  disagreement 
over  a  minor  technicality,  that  had  little  bearing_on_the 
company's  practical  affirmative  action  effort.     In  fact. 


1776FStte€t.N^W  -. 
Washingioo;  D  C  20006 
<202)626-3700 
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in  district  court/   the  OFCCP  cbricedisd  that  it  had  found  hb 
evidence  of  discr imihatioh  at  the*' facility -involved .     This  type 
of  attitude  generates  ah _ehornioCis  amount  of  unnecessary  friction 
and  Hostitity,  between  OFCCP  and  contractors  even  though. 

cooperation  is  critical   for  success,  in  making  any'   

ef  f ecti ve_  iraproveinents  in  employment  opportunities   for  •  - 
underutilized  groups. 

The  present  affirmative  ac 
tribute   little  to  the  development  of  real   equal  opportunities,  fcxr 
women  and  minorities^     Company  time  and  resell rces  are  consumed  in 
producing  meaningless  paperwork  and  in  arguing  with  the  OFCCP 
over   format  and   the  relevance  of  required  information,  rather 
than  substance . 

These  'burdensome  requirements- divert  management's  . attention 
from  arpas  where  greai^er  equal  employment  efforts  could  J3e  made,, 
'such  .  as  ^  locating._and  _  remedy  ing  _  in  t  e  rna  1  _  select  ion  _  processes  which 

niay  be  _  biased,   or  _  making  greater  ef  forts'-'to.  .locate  _and_hire_^  

3.kJ«^l..i  f  i.Qt^  .'l^OP.'L'i  t.ies  and^^w^       •  .  ..Resources  which  a re_  now  diverted 
to  unproductive  r e co r c3k e e p i ngp  a nd  n urn e r i ca  1  manipulating  wo u  1  d  be 
better  spent  on  providing  education  and  training  programs  that 
cou Id  enhance  the  marketable  .job  skil Is  and  promotional  opportun- 
,ities  of  women  and  minorities  and  could  encourage  underutrlized 
group  members   to  pursue  careers -in  nontraditional   jobs.     A  recent 
study  by  the  Equal  Eniploynieht- fidvisory  Courrcil  -  indicates  -  that 
fe<^eraL  contractors  sperid-$-1.15  billion  annually  bh  -  coinplyihg 
withOFCCP  requirements The  average. cost  of  a  sihgle.OFCCP 
cOmptiahCe  review  for  a  large  facility  exceeds  $20,000.  .  In 

contrast  to  _  these_considerabie..expenditurei,  .largely  for_   

paperwork_and _ responding_to  OFCCPi^_reguest   for  data,    the  agency 
itself_has  stated  that  only  four  percent  6f_its  compliance 
re V i e ws . y i e Id  e v id e nc e  of  a c t u a 1  d i s c r im i na t ion .     Th u s   it  appear s 
either  that  tlie  agency  is  targeting  employers  who  have  good 
affirmative  action  programs  or  that  it  is  not  succeeding  in 
discovering  such  discrimination  as  "may  exist.     The  process 
currently  required  rarely  yields  results  which   justify  its  use 
arid  should  be  etimiriated^     A  well-brgariized  targetirig  approach  tt) 
reviews   fbr  recalcitrarit  cbritractbrs  wbuLd  produce  the  desired 
results^    -In  light  of-  these  facts,   it  is  apparent  that  large 
amounts  of  money  are  being,  wasted  Oh.  meeting  hypertechhical  ^  .'  .. 
requirements,    rather,  than . being. spent. on. .constructive  affirmative 
action  programs  t_  _  such  .  aa_education_and_  training,  .  that_would 
^^tually  increase  employment  opportunities   for  underutilized 
groups .  j  _ 

-  '■  t 

The  following  points  summarize  the  highlights  of  our  chief, 
concerns  relating  to  the  improvement  of  OFCCP  *  s  administrative 
efforts   to  en forceE. 6. 11246: 

Back  pay.     The  OFCCP*s  efforts  to  obtain  back  pay  have  a^so 
been  the  cause  of  much  concern  arid  debate  over  the  pa^ften 
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years.  '  We  cannot ' imphasize  stfohgly  .enough  th^t  "ther?  i|  no  ■ 
oravision  of  Executive  dr-der- No;    IJ246_that  authorizes,  OFCCP  to 
'  .nposo  or   seeV.  to  obtain  E=acX  pay ,  _£ront  .  pay ,  -gy^g^^^-^-^yP^' 
of   ln,iividual   relief.    -In  deveiop-ing  regulations     OFCCP  has  ^ 

did  not  ov«r-r^?^r  to  back  pay  until  1977,   alSbst^twelve  yeaE^ 
ffter  executive  Order  _fio._l  1246  becan,e_ef£ective  0       n  ^^^^ 
the  various   legal  bases ' for  OFCCP's  position- on_ehe  issue^^^t^is 
iUtstly  noted  that_ueither_the  purpose  of  the J-xecutiye  order 
nor   bSsic  contract  principles   justify  the  creation  of _a_^ack  pay 
raLdv       In  S  broader-  sinse,    the  Execueive  Orderls  ^intent  is  to 
rup^o^t  -Public;  policy   in  this_  area.  ^It  All  bacrpay"' - 

the  available   labor  pool  of  qualiiied  workers .     All_ back  pay 
cl^ains   shou  rl  be  processed  through  the  EEQC;   Congress  indicated^ 
its   intent  that  this   fbrm  6E  remedy  be_hand;ied_ there .  Individual 
relief  undir  the  Executi-^e  Order  is  nOt_  necessary  to  effectuate 
tt,e  order's  purposes.     OFCCP's  success,  should  not  be  calculated 
in  terms  pi'-basiii-JiSy  extracted   from  contractors. 

of  course,    in  one  sense  Cong'riis  may  share  some  of_t-he - 
rospbnsilit  ity   for  ?he  OFCCP's  emphasis  on- back  pay  recovery, 
rcsponsiDi.it.y   1CQ_^  measure,    in  oversight  hearings,._of_  an 
^g^hSy's^^ffe^tlvenesfln-ombatting;^^^^^ 

■    s  been-_the  amount  of  monetary  relief  obtaine^.   -  We,  would 


suggesr-that  a  mSre  Sppro-prl^it  yard.ti^  ^puld  be  to^judge  the 
tncrease   in  the  numbers  of  jobs  availab]fe  to  minorities  and 
women. 

Job  Groups       The  Present  OFCCP  approach  to  job  groups  £s 
often^fTtlTOfl     aS  meaningless  to_  contractors.     The  ^ob  grOups 
arloftcn  too  small  or   fail   to  reflect  a  contractor  s^organiza- 

^nltl  releian?.      If  a  contractor'^  job  grouping_appears  t^^ 
reflect  accurately  the  company's J.drk  content .^P.y^OE^lines  of 
promotion,  the  OFCCP  should  "Ot^ng^ge  in  eQd^|ss ^exercises ^of 
restructuring   job  groups   to  create  a   finding  of  underutilizatio 

^vailSbilitv:     We  Believe  tbe_p_resent  requirements  undef 
availability  conlribut.  ""le  to  the  development  o|  ^^-/^^^^ 
opportunities   for  wortien  and  minpri^ieS;   While  tne       ^  ^ 
have  never  actually  defined  availability,    the  OFCCP  has^stateq  m 
itrcompliince  m^nual_that  ^'availability  ^^->'^^,P"""^^riob 
minorities  and.  females  who  have  the  requ|site_skiUs^fQC  ^^1°^ 

^l^^-^vT^Ta^ititf i^^te°^s^Srthosl  ^norit^efand^Srwomen  wL 
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have  the  requisite  skills  in  this  area  in  which  the  contractor  can 
rei^rfdiicibly  recruit       Therefore  i 

1.     The  eight  availability  factors  sliould  Be  replaced  by 
two  factors :  - 


The  availability  of  (women.and.ininorities.having  

requisite  sk i  1 1  s  _An_ _ the_ area   in  which.  the.  contractor 
can  reasonably  recruit  based  on  the _l?80__Census  Data . 
This  census  data  would  be  thfe  most  reliable  and  up- 
to-date  cSemographic  information  available. 

'•b.      The  availability  of  promotable  and   transferable  women 
aiid  iriiribr  ities  within  .  the  contractor  *  s  organization  . 

2.  ■  The  OKCCP  should  abahdori  efforts  to  set  numerical  goals  based 
upon--"  future"   availability^    -  Cbhsideratibh  should -be  given  to 
the  Final  Report  on  Availability  fthalysis  prepared  for  the 
l:)opartment  of  Labor  by  Abt  Associates ,  inc. 

Tbia  .  rei_jort  admits  _  that  _aftei:_long;_and_careful  .analysis  -  they  .were 
unable  to  develop  a  viable  method  of  calculating  potential  or  fu- 
ture* a va  liability . 

Show-cause  notices*     Another  , area  where  present  procedures 
are  hot  working  and  are  having  a  negative  effect  is   found  in  the 
present  conciliation  prbcedura  and  use  of  .-show-cause  notices, 
with  the  *  latter  becbmihg ? a  routine  practice,   bfteri  pribr  tb  ah 
bii-sitt*.  review.  __  Discriminatory ,   nbt  technical,  allegatibhs 
should  be  specific  so  that  recbrtunehdatibhs   for  cbrrecti-ve  actibh - 
can  be  made..   They. should  not  be  subject-tb  change  at  the  whim  of 
an.  individual  compliance  officer  as  is  Of ten"the_case ,  creating, 
ad.versarial  _  rather  than_cooperative_  positions,  _  Effective  use  of 
administrative  law  3udge3_should_  to  increase 

resolution  of   factual  differences. 


orcCP  organizational  structure.     The  present  organizational 

structure  of  the  OFCCP  makes  effective  "administration  of  the-  -  — 

Executive  Order  impossible.     There  is  little  ^■aidance  or  control 
from  the  OFCCP  policy  makers  at  natiipnal  headquarters  to'  the 
regibhal    field  bfficesi     This  makes'  it  extremely  difficult  for 

-;coh-tr actors  to  deal  or  confer  with  OFCCP  headquarters  on  matters 
o-f  high-level  policy  or  £b  obtain  uniformity  of  programs  that 
Cross  more  .  than  .  one.  of .  the_^.  ten  regions  •     Additionally,    .  . 

.incQDs  latent  _field_applica'tion._of..regulatiQD£_compounded-by  

dif  fering_  interpretatipns_of_  the.  _OFCCP_  !!Federal  _  Contract. 

•CPn^E^liance  Manual ,_ "__has  created _wide_  variances   in_what  is ___ 
expected  of  contractors/  in  program  format  and  in  the  manner  of 
conducting  compliance  reviews.      It  is  not  uncominon  for  large 
regional  or  national  contractors  to  experience  grossly 
incbnsistent  demands    from  several  different  OFCCP  Area  Offices.- 
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Kbr-  exarnple,.  a  member  company  was  told  _  during  a  review^^h^t^^^^e 
^iqht-factor  analysis  method  of  determining  availability  "'"^^ 
asld!  unless  the   former  Company's  own.  method  reaulted^in  a^higher 
^vHlability  rate.      In  other  words,    the  method  was  irrelevant; 
onw  the  increase  in  the'  availability  rate  was   important .     When  a 
higLlevei  headquarter  SrCCP_  official  w.s.  asKed  ^^^^  J^^^"^^^^ 
dubious  approach  to  availability,  -be  repUe^  in 
there  was  little  the  headquarter  staff . could  do  about  such 
aberrant  behavior:     This  very  f.rustra.Ung  and  complex  system 
relStei  only  to-  a  program  OFCCP  has.  created  for   itself  .^  tnus 
completely  Lienatlng'the  business  community.    -It  is  recommended 
that  thfSFCCP  be  restructured  so  that  the  Assistant  Regional 
Administrators   report  to  the  Directors   in  headquarters 
responsible  for  compliance  activities. 

In  conclusion,    it  should'  be  restated  that .  tbe_gQpqept  of 
affirmative  action   is  basid  on  the  objective _Qf_ass isting. 
minorities  and  w^meh- in  overcoming,  hi storic  b|rr..iers_  to  equal 
Access  ami  equal  opportunity  in  all  .fspectS- of  ..employment.  NAM 
believes  that  the  ^overhmeht  agenciel.sho.uld  redirect  the  time 
and  effort  now  sperit  on  excessive  .regulatory  considerations  to 
providing  empldyi-rs  with  better. guidance  in  their  P^^^P^^^i^^,,  , 
effortrtd  provide  equal  .emplpymen^^ 

thrcofrvpetdidh  between  the  EEOC  and  OFCCP  for  remedial  ^action 
cer^lifiy  been  counterproductive.     The  Executive  O.rdgj.No  .. 
n  l4l  ddv^rninq  the  OFCCP  was  not  intended  to  go.  beyOnd.Copgf  ess 
stitLinC  in  thifarea  in  Title  Vii^    nor  to  -^P^^^^^^^^^ 
ricihts  or  give  the  Executive  branch  a^hortcut.argund^the 
prQcedu?Il  safeguards  of  Title  VII.     The .purpose  of .  the  Order  is 
alllrt     it  was   intended  to  encourage   federal.contractors  to 
devise  creative  programs-«1naa  at  eosuring.  non-discrimination  in 
employment!     Affirmative  action proper ly  structured,  "9^^^^^^' 
and  enforced  has  many  benefits  _  in..strengthening  human  resources 
and  thf  social   fab-rid  of  the.  .nation ,  .  lt_prOvides  for  equal 
opportunities   in  employment.which  American  industry  has  and  will 
continue  to  actively  support. 

Randolph_M.::.-.Hale 
Vice-President 
Industrial  Relations 


Hon.  William  Clay_lD-MO)  

Hdh:  Harold  Washington  (D-IL) 

Hon:  Ted- Weiss.  .(.p-NY.).  .  ..1.  .. 

Hon.  Ba.ltasar  Corrado  (Del. -PR) 

Hon.  Paul  Simon  (D-IL) 

Hon.   Millicent  Fenwick  (R^NJ). 
Hon.   Thomas  E.   Petri   (R^WI.^.  . 
Hon.   James  M.   Jeffords  (R-UT) 
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1515  E.  -;ro'.'dv.'ay_ 
Tucson,  .-.2.  35719 

October._4,..  1981 


C'-nlr'nr'Ji      "        ■-  - 

CoirjT.l  itoe  ■■:n  Tc4ucr  l^:ibri,:  r.ri^l  I>c:I>or 
'Jriited  St"  tes  Ccn.  ress    

::M:jhln-tcr,  3.C.  20515 


■De' r-  Con  .re^^^^^"'2i  ;'^>'':IriG:  > 

'      .  _^l.':'j^':d        r!-.:cloGe  tc-tl*:'? -ry         c 'iT^J-r^or' tl'",n  'oy  yvr 


t     ^/^t;^  II  "'-.  -  t  .-.iiuir  l  Far  r.'cst  '  v-ion"!  Cpnre.rence  on  Vbnsn 
pnd  ft:-?  '^v;  ■.•■■ic'.T  I  cim  currently  r.tte-ndln^^      h-ve  b'jen  chle  t  - 
hor\-ow  r.n  old  ty  se'.-.Tlter  to        ptire  tiilG  t-^Gttr.ony  and  niall  it 
to  you  before  the  C'ctob-'r    It)  tVe:?.diine. 

i  wil-1  be  plersed  t.'  c'riswer  eny  ouestlbris  your  cbTlmlttee-mlglat 
hi'Ve  regrrdlhc       tentlrncny.     I  nay  be  reached  ot  (602)  62i^-8318 

Stncerely,  , 

Aiison  !■*..  Hu2;>^es 
Executive  Director" 
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TSSTIMONXCN-APFIRM^iyE  .ACTION 

'■iiE35:'THD  TO  TI  E  T-OUSE   — 

StJBCOMMITTEE  ON  S^:-?IiOY^:EI^^  OPPORTUNITIES 

by 

Alison  M,.  Hughes,  Ej:ec.  .Dir. 

"Tucson  Vfcmen^s  Commlpiislbn  ^ 


3ackrrQund  Inf 


As  executive  director  of  the-TucsoH  'vooenis^Cominlsslon,  I 
inyplved  m  a  v-riety  employment  l^isues  fccuslnr  on  tr. 
T^^oblems        wbrneri.    To  name  a  few: 


I  have -n -en - 
e  rieods  ^rid 


1-  rsif  Co-m^'-Glon  v-^s  r  "■.••orltlnr  r-rreenent  v;'.th  the  Arlzonn  ,^3:vll  ; 
n^H.ts  Sivi'?onV_'e  are..a^.  intSue  ^^C.  "cy  imich  n^oc|^ses-ao^^^ 
Si-  ySI  Tin^irR  nf  sex  to  regulatory  arencles  such.oB  EEOC,  _o±".ocp, 
Sy'™d'foun°PivlsioiorD=I.,  skte^  fil-l-lo..  City 

.  Of  TucsonV-'uman  Relations  "ivlslon,  and  NIHB  . 

9-      Almost  two  years  aro  TWO  establlshed-a  pre^apprt^nticeshlp  program  . 
•      to  or^oari  womin  lor^careers  In  construction  fields.    The  program 
.    was  funded  through  CETA.  ,  '  . 

3.      WO  established^  employmeni  preparation  PJ-Of^^^^^^oj:.^^^  - 
countv  lall    fully  suT3ported  by  the  ^all  administration,-  The^  . 
oroject  W^s'funaed  through ^CETA  and  ended  with  the  GETS  budget  cuts, 

U        I 'am  a  co-fbimder  of  Arizona  Tradeswomen^Inc, ,  an  orgarilzatlon  of :  . 
'      women  in  the  trades  whlcb.supports  lts_ members -and  encourages  women 
to  enter  ciareers  In  cotistructlon  fields, 

5.      I  have  served  f  or  two.years.  on.  the  County_CETA  P^^^^ 

^        and  am  a  member  of  the  Executive  Committee  of  that  Body. 

''  6        Every  two,  years^  ' librouEh  TWC.I  organize  a  seminar  on  emp^^^ 

d^s^.rlmlnatibn  law.  ThS  seminar  .is_geared__prlmarlly  tc  attorneys  . 
nnr^  -EC  rODrecentatlves  from  ^^ublic_and_:)rlvrite  vcericlea .  Its  ^ 
"        p^rpqse.  ls  t^  on  legal  trends  .a^d'lnterpret.tloi 

of  protective  lec:islhticih. 


PRESK'TATICH  HEOABDINO  A"FIE>!ATrVE-^AC?10^ 

der  112^6     '  '  '  _  ,  • 

oniv*  -ft-r  the  ^-pcuttve  Order  wrs  Hnemlid  In  1978  to  -iatiaate^goals 
pnd^'unetnbl^^^fH^  women  In  construction  fields  did 

ther,e' fields  , open  up  to  women. 

m^'^:^^^-nr^:^'^  e^^le^S?^  ^.^Ics  show: 

r  .       ,_    _  _     

■j^g^d  ;    im  vjo-^en  entered  A^lzon-^  a  ^prenticen'r.lp  :;ro"rr  ris 


"X'-^st  1906:,1?1  vrc-nen 
A-'ii'st  l9Cl:'265^vronGTl 
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'M.th  tV(?._Aur;uot_19f^l_  f  Ij^res^  Ari2ori-:i»s..ut3lQHs  *!iet.  trieir  ovorD**! 
'O'-l  or  .-^d^'lttlnr  6.5  percent  females  Into  aSt)renticei5;iIp.  prorrr^rrs. 

.  vr  lie  tbe  na Jor  unions  have'  done  a.  .c^nmendrble^'sjob.of .  rectultlrg 
v;ohen,  the  construction  Industry  has  not  been  ad^,  enthusiastic  In 
their  recruitment  efforts. 


A  review  of  the  State  Office  of  Federal    Contract  and  Compliance 
Program's-     computer  printouts  for  June  1981,  reporting  Arizona 
construction  contractors'  employee  cburits,  .  shows  the  following: 


Electrlclaiis  

Hlnorltles 
12.9^ 

Teamsters  

••••  30.6 

Plasterers 

 32.1 

women 

0.  0 

1.  ? 
0.6 

0.0 

3.0 
1.6 

2. 
2. 
2.2 
2.0 


The  above  figures  ?3how_  that  construction -Compsjiles  with  federal 
coTitrr-ptl  have  d'lie  well  In  the  hiring  of  minorities  (males)  Ihib 
ccristruction  Jobsi    They  have  not  hired  females  to  the  extent  that 
t:-.oy  s'lould'  or  couia,  have  hired  thera; 

Arlxon:? .contractors. .complaln_ that _ tbere_ls  not^  pool  of 

**'^7;pn  to  hire".  jThey  •  conDlaiij^^that  the.  goals.  and.  t  are 
unrep sonable .    Says  Jef  f,rey  Baker  ,of  the  Asspclated  General 
C0r.tr.7c tors  In  T/cson  In  a  letter  to  me  In  November  1980  (copy 
cnclo'^ed): 

"The  U.S. -Defpartment-bf  tabbr*^s  Office  of  Federal  ■ 
Cbntr.?ct  Cbmplianee  Prbgi^ms  Is  illegally,  aggreslvely; 
arid  Inflexibly"  erifbrclrig  a  bubta  syigtem  that  has  b'-eri, 
since  Its  Incept I on,  Incapable  of  achievement  because 
other  OOE  rerulations-  limit  ,the_  nurrtber  of  people  who - 
cnn  be.  trained  In  the^  construction  industry;  AGC  told 
tbQ_pepc>.rtfment  at  _the'_beglnnlng_of _tbe_Women_lnJ&sstructIcn. 
: rosbam  .^hat.tbe  goals  could  not  reached  given  existing  train- 
In-  rerulatlons.  " 

The  AGC  opoqses  goals  and  timetables^  _  I__belleyei  __bepau_se_they_slmply 
do  not  support  the  Idea  of  women  working  in  the  construction  trades* 
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V     ,  ■  ,  ..3- 

the  /Conmlr-.slor,  we  learned  that  the  ^GC  |-oe^ts^a.Dp  ^^^^^^^^ 

employment  from  ooristructlon  wor^er^.^^inp   

proirein  or,  =^  -i"f°^'«l.^';^";t„''?^erfop  jobs^  ^(We  were  suooesgful 
ffp^acfnl  rreP  rcefdirfet^y  l^to  ^0^^^^  =o.str^.t.o«  companies.) 

It  Should  be  oomted  out  that  Arlxgm       °  ^iff-'^Sr^f ^/^f 
Misconstruction  oomparllel  have  union  co^^^^ 

worked  with  untons  as  «f  ^^°^_^"^/°^a^^the  itati^flcB  chow,^^^ 
This  fact  may  be  part  of  the  reason^cp^u  "  „ords, 

nor'^.#ra  ^061  <>f  •.-.•o-nen  fron  wl^lch  to  hire. 
...ever.  v;e  nre_.lso  aware  of .  ho.  t.c.^hl.l«g^sm 

result  «-^.^°^p=„-^^['?^g''°i?f  take  wSoien  and  which  one  won't. 

tntlves_toQw  wnlch  cora^Ml^s  will  comply.    Th Is- Is  s Imply 

^^rprilflcs^oft?;r}^fw?;!ih!Jrfrl?lle^fona^n^tlon-Wlde^^ 

-   „  .  .  __  *.u^-  ^r^oiQ^Tiri  timotables  Trnisf.  Be  retained 

It  is  apparent  r 
if  wtjnien  £>re  to 


^  to  ne  that  p^nnls  and  tlT-nhnhles  must  be  fetalnea 
to  ob^tiaae  to  make  headway 

'^^aS«?v.  and  I  believe  the  5S«"f)aatlc>n_of^_^flr 


,v!omln  hired  Into  eohstructlon  Jobs  In,  our  state. 

...  «h.re  are  .^v.^,..>^radeswbmen  (The  Availability  Pool) 
The  peoLof  wom.a_avallable  tyork_l«  can.truptlV,n^|s^v^^^^^ 
fir iz ona  TrDdeawone? . Inc,  Is  =°'^°^f^4^g"°^|^ who  hPd  previously; 

models  for  younr  w^men  who  nrye  never  i^ciui  ^ 
or  a  "woman  cnfpenter."  '         '  t 

I  have  bc.rd  them  share_ stories  of  sexual  harPa.^^^ 
...tltudes  toward  them_^Qn  th|  3°^.^°^^,'^^°^^^^ ^eln  erch  other 
m^"^^^^^^^^^  ^S!^he.Job'probl.ms  like  thin. 
Initial  fundlnc-  to  help.  est^bll^H  Arizona  Tr.d.s.omen  cme  t-.ou,h  . 

-  the  Women's  Burpau  of  I^CL.   

'  Eieer.liy  hundreds  of^  TU..o«  wo.en  ^p-.-^p^^^si"^^"""^?^!^^ 
BL'^I..5^sT^n^^°s 
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Ohvlounly  women .  are  In  tereSteS'  la  easier  lis  g  iiew_  career,  dpportunl  tips; 

ThO" -iniri  reasons _v/omen_ glve_me_rQr_.eDteriiig._oOD8_tructlOD  work_are  ' 

twofold :__-tl)_they_pj?efer  working  outside  to- being  In  an  office^  andv 
(2)  the  7)ay  Is  g')Od. 


^'4^ny__  women  who  attend  ourjworkshops  are  there  out  of  curiosity .  -After  - 

lenrnii:g|  v;h?>t  the  jobs  are  like  they  know  the  work  Is  not  f or  them^ 

Others  vjunt  to  experiments    PrQ-approntloeship  proi^rfxmB  such  aft  the 

one  v;e'  offered  are  critical.    They  help  women  to  determine  if  ,they 

w^nt  tn  comrnit  many  years  of  their  lives  ta  the  hard  work  reaulred 

in  construction-     >^n:;  become  demoralized,  however,  bhce  they  T^jke 

tr^e  cor.nitTieht  arid  ^ve  unsuccessful  Iri  their  attempts  to  fliid  emijldymerit. 


One  {jure  success,  story  Is  worthwhile  citing;    Fr^jn' Koron,  .  age  'Ul,_ 
TKOvorl  to  TucGQn  _from_ Chicago,  where  she  worked  for  y errs  as  ".proof-, 
rorder..   S:ie.v;ftnted  a  *nev;  cr.reer  and  attended  one  .of  .TWC's  -./or-cr-hons .  . 
orr  how  to  .enter_Bpprentlceshlp  progrsana.  -  She  apj^lied  rind  w-s  ^r»ccepted 
into  the  Cnrpenter's  Union  program^    At  ^3  she  le.sow  tsi  her  second 
year  as  an  approtitlce|  JCs  sen. active  meffiber  of  Arizona  Tr^aaswometi, 
antt  is  considered  an  excellent  apprentlcei 

Based  on  my  experiences  with  women  in  the.  trades,  I  dlea^ee  whole- 
heartedly with  construction  oQntradtors  who  matritairi  tha-;  they  cannot 
flnd,v;omen  to  work  iri  oonstructiori,  and  that  there  is  not  an  available 
pool  of  women_ for  cons tnaot Ion  work    .Like  all*  things  In  llfe^  one 
must  make  a  good  faith 'effort  If  one  Is  to  sucoeedi 

■  ;  _.  _      _  _       .      *  _  ^ 

s'ex  discrimination  complaimts  and  ofccp 


Sex  •discrimination.  In  the  workforce,  remains  high  espeplally  in  

the  construction  Industry  and  othemontradltlonal  ?3reas  where  v;omen 
are  being  hired- ■ 

Hv-ich  yenr  the  Tucsnri  Wbiheri^s  Cbmmissibri  processes  over  120  complaints 

to  apprdprinte  re^jiilatbry  agencies.    Here  are  two  exhmfJles  of  the 
types  of  cbmplalrits  we  received. 

;    A  young  womais  applied  fer-an  apprenticeship,  plumber  .. 
position  wlth_a_large  constmactlon  company  tnon-unlon) 

which  Is  .working  'on_a.  _new_  shopping. iDall_ln_iucsonls  

;  northwest  aren'..  She  was  told  by__the_  foreman  she  could 

start,  work  the  next  day.    The  foreman 

WVjen  she  showed  up  for  work  she  vms  told  by  the  secretary 
^  she  v:^s  not  hired  because  the  company  does  nbt  hire 

women  in  construction  jobs.  She  sbught  out  the  man  who 
hired  her,  arid  he  apblbgized  because,  as  he  Gaid,  he  didn't 
Icriow  the  rule  ori  women  bri  the  ^obm    She  attempted  to 
talk  with  the  foreman's  boss,  but  could  get  rib  farther  thrri 
the  secretary. 

;    A  young  woman  was  hired  as  an  operating  engineer  b/  a 
coriGtructlon  company.  While  f/orklng  the  bnckhoe-  her  fore^ 
•Zin  was  directing  her  to  move. dirt  up  a  hill.    She  argued 
>;ith -htm  that  If  she.  continued  his. directions,  her.  tiiacbine  . 
v;buld  get  stuck  rt  the  topi    He  pointed  out  thst  he.  was  the 
'  boss  and  made  hor  cbritiriue  bri  her-route.  She  did.  -The  machine 
r^ot  Stuck  at  the  top  and  she  was  fired.  .  She  believes  the 
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'  fijr^nirm- deliberately  .forced  hor.up..the  hilt,  ''^ovjlns  _  - 
futl  'Tell  the  _:m..->llontlons  i  because  he  would  then  ripve 
n-  renr,bn  for  firing  ^^er.       '  . 

Jr.  coses  like  these  we  procesn  the.  oowplolnts .  to_OFCC?.  or\  T^CC  or 
both.    OFCCP  does  not  investlcate  Individual^  complaints, _hov;eyer_._  __ 
Tbe^'  only  Invest  igate  class  nbtldn  oomplaliits .    ^.^Then  _  we;hnve  renson 
to  believe  the_employer  Is  indeed  discriminntlnc  ac^Inst:vromerLJxs 


a  clnss  we  v;rlte  up  the  complaint  on  that  b"slE  and  subnlt  It  to  OFCCP, 

r  have  not  been.partloularly  s-tlsfled  with  HOW  CPCCP  handles. sex- 
r3iscrlmttiatlon.  complaints...  Early;..ln .  1980  i  c  to  oui»^state 

OFCCP  office  that  the  staff .members  were  not  spending  enough  time 
oui'suing  cotaplflltits  filed  aEalnst  oonstruction^ companies .  .J^w^s 
visited  by.tbe  then  Assistant  to  .the  national  director  of  OsCC  , 
B§b--Vl3.iafana.wften  I.l-alsed  this  issue.    Ko  responded- that .  It  was 
tiie  mtlonsl_offlce_pollcy  that  staff  spend  :l1  percent  of^thelr^  - 
time  investigating  construction-relrted  complaints.  -  He  added  that 
the  11  percent  q^ioba  had  been  met.     I  v;as  Xe^t  speechless. 

It  must  bT~polnted  but  that  OFCCP  offices  have  nDt_badJL|rge_^;^^'---^'"  '  ■ 
stnff  sizes.  In  Arizona  there  are-  only  aboat_9.- investlEators  -.o 
cover  Arizona  dnd- Nevada.- "  ^^jve^tT^eXess,  _I_beil eve.  more 
could  have  boen  nl^ced-on ''^tistructlon  company  jlnyestlEatlons^  p:lven 
the  com-tiltment  ai>plled..ln  .tbis_  rrea^by_former.  Sepretory  r..  ;.-bor, 
t^ay  i'la-sliPll.       -The.:7CCP.  st-f f .-n.e.rnbers.  dld.  tell  ne  tr\"t  tnelr 
priorities  lay  with  the  nines  nnd  v;lth  university  cOTr.plilnts.  ■ 

OFCCP  ANB  COPPER  KINE3 

^-■oGvtl'j  I  ^ave  be'en.STiendlns  tine  rrr^etin^  with  v;omeh  wdrUin;;  rt 
DUvrl.-one  cf  Arlspnq's  .larsest  copper  mines.    r;iey  are  extremely 
dl:'.S'  tl.Gf  led  with  their  WQrklng._cQnaltlpns,_  especially  with  the 
attitudes  of  their  rnale  colleagues  tbwa.rd  them.__I_prepr.red  to  file 
a  class  lection  bdmplairit  with  CFCCP,     Our.  new..state  dlrectpr_.qf_CFCCP 
r.aylsed_me_::.s  recently  as  'tv;o  wseks  ago  that  Duval  has  no  federal 
contrrcts  therefore  it  v;as_dcubtful  that  bur  obfnpli?:int  woala.be 
Inveatlcsted..    Further. I .learned_that  Duval  is  the  fourth  Arizona  ^ 
copper  rrlrie  thnt  supposedly  has  no  Fe;deral  contracts. 

It  is  dl'^flcult  for  me.  to  believe  that_the__f.ederal  C^vc^ient  has 
nn  contracts  b^•-3ubc0ntrr.cts . with,  the  .copper  mines.  JCeyetheless,  _ 
In  c;rder  for  C^OP  strff  to  Investigate  complaintSj  they-^must.have— - - 
a  contract  nunber. 

The  imnlicatlbhs  of  this,  are  serious,'  _It..mgans_that  hiondreds  of 
women  in  the  mines  do  riot  hoVe  access  to  protection  under  -the 
Executive  -rde^r*  .      ^  .  7> 
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Apprenticeship  ana  A^e  tlTnits  -  : 

SpTne.  of .  Arizona '.s_unlo^[i  appirentioeabip  ^prdgratns  have  age  limits^ 
which  especially  affect  women.    Some  ej^ampies: 

■  .  j^tnlnfttm  Age.     Maximum.  Age^ 

.Bricklayers     *  '  1^  ,  2? 

Electi«lcians        ,  18    ,       ~  2^ 

Operatlnr;  Engineer  18    ,  30 

Teamsters  10    '       .  30 

  "  . 

I  had  hoped  thnt  By  the  ena  Of  198O,  ESCC  would  pass  a  rifling 
pr^^entin^i-.^Le  limits  In  apprenticeship  pror:rams,    Hie  ^bmmissibri 
memberlS,  did  review  the  issue. and  a  vote  was  taken.  Unfortunately, 
it  failed.     I  was  especially  dlsappol .ited  that    Comrfilss loner  Armpnao 
Rodriguez,  a  friend ^  did  not  support  this,  chni^ge. 

A  ge  1 1  mi  t  s  penal  ize  women  mu  ch  mo  re  than  men  -    Hn  11  ke  b  qy  s ,  v?h  p  s  e 
enniy— n;if>bribnoGs  prexinre  them  for  such  Ctir  "er^  Sfs  crrpenters  or 
automotive  mechanics,  rlrls  h£?.v"  entirely  different  orientntions  in 
their  youth..    Even  In  Junior  and  senior  hi^h  schools  today,  rf ter 
pansage'  of  Title  DC,  J'ew  girls  may  be  seen  in  shop  classes.  ^ 

It  Is  Only  wberi- they  finish  high- school  and  begin  working  that  many 
youfig  women  realize  thiat  other  altei^atives  are  available  to  them. 

Late_  exposure. to  the  avallabllity^of*  crirters.  in.  construotion  Is  thus- 
of  teu  .** too  .  late**  for_Arixona's  women,  _By_ the  ;tlme  _ some  cf  them  decide 
on  their -oareersi  thi&k field  ls_closed..tr,_f)ieiD  s8_they_are  <jonstdered 
"tpo__old_.'^    It  is  difficult __f or  many* wcfflen.  t^  accept  that  they.ore 
"ov^r  the  hill"  at  age  2if  pr.age.  30.-   The  a???  limits  also  apply  to _ 
males.    But  males  generally » know  at  a  much  earlier  age  ifj  they  i:p.nt 
to  be  in  construction,  and  in  wjiat  field. 

Yet  Praii  Heron,  the  43  year  old  ^carpenter*  s  apprentice,  proves  to 

US- that  women  aj?e  perfectly  capable  of  succeeding  in  .the  trades  at 

a  later  age.  .  -  .  '  ^ 


Aff irrSitlve.  actlori_reaulremente,_lii_cluding_gQals_and  timetables,  ' 
have  resulted  in  positive  changes,  in. the  workplaces  Yet  employment 
dlscrlmliJ&tlon  contlnuea  against  v;oirfen  and  ratnorttlesi 

1 1_ is  humaji .nature,.  I -Suppose,        rebel  against  forced  societal  _ 
change.  .But  it.  took  the  pansage  of  Constitutional- Amendments  iand 
-strong  legislation  to. ensure  desegregation  of  public  facilities, 
access _ of .  mlnorl ties  into  bur  hlfjher  edQcatlonal  system,  i^a  - 
appointments -Of  minorities  and  women  into  positions  of  authority 
throurhout  the  land.  *  ' 

Tbe  prlce_ of  .equality... is  eternal  vigilance..  v/e  d<m«ot..permit_".  

any_weakenlnS  pf*  protective  legislation  .  Bather^  if  pur  country 
is  to  provide  its  citizens  v;lth  the  equality  and  freedom  promised 
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£nd_Cederpl  staff  tnlmbers  imist  provide  stronger  odrnlnlstrntlve 
rulings. 

vr^lle  1  cannot  th^nk  of  fin  alternative  to  f-'f 

. v  e  now  Imow  It ,  '  ^erHatSB  a  combination  of  mlpds,  brought ^togetv^er 
in  ponference  at  tHe  natlonal_leitel,;rnlGht  examine ^exlstlng.^^^ 
nSocedured    shafe  new  Ideas,  nnd  Invent  new  conoepfeE^of  affti-J&tiye  acti 

n^W  ae'SMptlve  languaGe  w!Uch  Is  better  accepted fr.rou&hout 
'■V.e  land.  .  / 

?:t  t:ne  monient^  ^-oSeri  and  ralnorltles  desperetely  -.eed  thp  profcectlon 
Tiov;  .Provided  by  federal'  laws.  j 
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ARIZONA 
BUILDING 
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November  M,  .1900 


'ruc3on  Women '3  Commiaaioh 
1515  fc^aat  iiroadwav 
Tuc307>,  Ari  zona    o571 9  , 


Attention:     Alison  M.  HugJiea 

E5<ecutive  Director 


-tT^EST  LYf^WOOO  ST«€€T- 
PHOENIX.  AmZONA  05003 
 (e02j  254:7025 

^tSa  CAST  <IR ANT  ROAD 
TUCSON.  ARIZONA  8SnB 
(602)  B8I-7930 

C.  J  +4ASSETT 
  pmf^m§M 

KARL  A  DENNIS 

E  lie  E  NE  N  ^AR  UEn 

 Jnd-vicc  rn«i©€ft* 

EMMETT  F.  HARGETT 

GARv  R.  Lisk 

EICCUTIVC  DtnCCIOH 

BOARO  MIMMRS 

MEREOfTH  t.  BUR&ESS 
GEO_RCE  GCODD 
.aOBEBi  N.  E.WIMO 
EVERT  L.  FARWERrJ^ 
-   CARLCKmCMEU 

vernie  g^undstrom,  jr. 

-  OAN^El.  JMAaOIAN 
THOMAS  b.  ROOF.  JR^ 
JOHN  SNEEO 


 ASSOCIATED 

GENERAL  COrfTnACTORS 
OF  AMERiqA 


Dear  Alison: 


The  General  Contracting  members  of  the  A. O.C.- 
Arizona building  ChapteLT,  have  asked  me  to  corren- 
pond  to  you  in  regards  to  your  outreach  to  these 
firms  to  cooperate  in  helping  ybii  Dlace  wbnieri  IriCo 
apprenticeship  or  a^^ippreritice  helper  pbsltlbna-ir  . 
the  cbristriictibn  field.     There  are  certain:  exteru^ 
ating  circujr.stances  that  I  ^htnk_3hQuldi_bQ_brouv.at 
but  regarding  _entry_of_woiTiel|_iDtQ  the_con8tructipn__ 
indus_tryj._  _Tbe_first  and  foremoat  reason  is  the  rec- 
esaidnary  trend  that  our__ecpnomy  is  currently  f ec- 
ing.whichgreatly  effects  the  cost  and  building  of 
construction  projects.     When  there  is  p  dowhturn  in 
the  economy,   the  cons tructibh  industry  is  driebf 
the  first  ^b  be  affected  which  results  in  layoffs  or 
reduction  I'ih  fbrcb  tb  the  labbr  market.    '  -With-  e 
reductibh  \iri  fbrce  a  cbntracfbr  cannot  afford  "tO- 
train  -br  hire -additional- Workforce. when. therfl_ere 
cjualifled  craftsman  waiting  for_io_b_rer_asaigmnen_t. 
Tne .multi-face ted _  natiire_of_  construction  requires 
tbat_eBGh_pbase_of ' construction,  be  done  in  sequence 
and  that_there__are  _  no  monies  available  to  meet  pay- 
rolls i^or  non-existent  work. 

The  U.S.  Department  of  Labor's  Office  of  Federal  . 
.Contract  Cbmpliahce  Prbgrams  is  illegally,  aggres- 
sively, arid  iriflexibly  erifbrclng  a  quota  system 

that  has  beeri,  since'  its  inception,  Incapabteof  

achievem^t-' because  other- DOL  regulations,  limit,  the 
riumber  bf  people  who  can  be  trained  in_the;  conatruc- 
tibri  ihdiiatry.     AGO  told  thS"  Department. a t_ the  begin- 
riirig  bf  the  Women  in  Construction  ?rogrsin_ that  the  __ 
gbals  fbnl6  not  reached  given  existing.training  reg- 
ulatiSs*     In  an  attrmpt  to  aid_AGC!_3_member_3i  "who 
are  firmly  cbmntitted  to  equal  opportunity  and  who 
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ae^ir,ned  to  intTonae  the  number  or  women  . who  couj^^ 
6^  b5Cuuht  into  thcv  industry,  ^rsat  was  neui.ly  two 
vLrs  opo.  iinco  then  National  AGC.hus  enr.ag^d^in 
continuous  nrrutlotions- ui.a  innuxDerQble  .rT,ectinss 
wtth  the  Uep-»rtmL.nt  of  CaO^r  that.heye  rivoled  the 
working  or  the  PDris  ?eBCo  Talks  on  Vietnam  for 
fru.s  trot  ion  und  aU.^iird  i  ty . 

The  training  ^roKroms  recently  approyod  by  i)OL  will 
be  helpt-ul  iV  r4>aiting^«s>men  f or  the  wor^^^^^^ 
that  wall  Be  needed  in_time3  to  come  for  the  coh 
structidh  industry.     The  Arizona  build in^^hapter 
of  the  AGC  ia  currently  looking  at, the  bOL^ao^^^^ 
^Unilateral  Tcb  ^ning  Pro.Eram"  Tor  ^^P? 
the  brnrram  Ln  19^1   toeether  with  various  other  AOC 
trailing  orocrams  that^will  bring-  the  construction 
inaastrl  qualified  tradesmen .  in  the  years  .to.cpme, 
i  hope  thin  letter  has  cleared  the  air  on  why  won^en 
h8v°n»t  been  successful -in  - placifig-them^elyus  in  th^ 
industry  am3   that  the  SGC  is  committee^  to..proyidinB 
ndeauate  training  prbgrems        ^^si^t  its^m^mber 

firms   in  recruiting  ^le^^^y  t^a^"^^  Pf^^°2"^h«tiP^^^ 
the  training  Procramaara.ready  for.implem^^^ 
-wo  will  crihtfict  you_for_ypur  assistance  m  the  admx. 
istrat  lbh  of  the  above-mentioned- programs. 

Please  call  on  .our  of f ice  should. you  have  any  ques- 
tions regardioe  this  matter.  . 

Cincercly » 

'Lho  Associated  General  Contractors 
Arizona  Building  C*if|pter 
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Gains  still  small 


More  Rosies  riveting 
in  €onsiructien  here 


-By  BiLL^ANK 
Tte  ArfjnM  Dairy  Star 


The  U.S.  DrpMrtmrnt  of  Ltbor  exp«cu 

forte*  «f  «lt-  Tucwn  coiuirucilon  com- 
panin  by^Apnl  1. 

They  won't. 
— Bun**  L*bari)eptr«n«irt-  tm't-teo 
upwl  about  n  becscM  it  «ppeare1he  com- 
P«™j5*_h«ve>p«i\«uk^^^  "good-ftlDt"'  el- 
"  tortl  (0  achieve  the  goal.  -  ^ 

-  And.  M.r«ct,.lhe  dired^.Qf  ibe-tlucMn 
Vtomm't-Commiuion.  wha  wai  a  sharp 
chlirol  kx-ii)  flrmi'^errorti  to  hire  women 
)u«t.<(  ytvir.iijtQ,  tkys  great  itndes  haW 
b^Mi  made  vnce  then. 

-  -'.*Tliere-hasJ)«o)  a-drtmatic  chuje-in 
MUtude  ovtif  the  pajt-year,"  Aliwri 
Hujh«  r^td  la«.w«k  "There*!  no  <iu». 
tion  that-iederat  (uideiloei  arv-reedinx 
that  change,  but  I  tee  4  ,willtngn«u  of 
trade jwople  to  work  with  us  pow J'm  very 
p}e*Md  with  the  ipint  of  cobpention/' 

.•♦TN?re.U  no  way,  any  CPntrmctpr  £*n 
mc«t-4he  (5  perccst^)  requimnenV- nsotd 
William  E.  Naumaim.  board  chatrman  for 
tl»e.  Tucspr:.baM<l_M>!,.  Sun^.  Conitlnic- 
tioiv-Co.;-whlcji-haa-mor«  4han-i(2ai-em* 
pioyees  in  several  WestenTstaiei.  "We  ace 
at  about  L6.percent.pyeral]_ ri^ht.now.  and 
we  are- supposed  to  be  al  3.1.  percent." 
Natunann  said, 

-  But  what  the  4abor  Department  looks 
for  Is  evid<sKe  that  Hrms  are  trying  lo 
campiy .  wth  .the_^la«_sai4l  ^atnoh  Saiv 
ehc2.-  f^hocf^^rea  <M  rector-  fbr-ihe  of  ttc« 

.  of  federal  ctmtraci  compilitRce  progrvms. 
SundL employed  criy  aboutilljia.05per- 
eent-wgmen-one^yeaF  ago.-satd  Naumann, 

and  j««  made  significant  gatni.  

One  proNcm  women  and  thHr  potential 
_XKMntyijiu,  prjAqym  \»  that  to.b<s 
came«H^'^/^'*«n^^uirt34nHn,lhi«e4o 
four  yt»n'  ui-<mmce  fo.-  many  tndes, 


said  Oml_l'B_«ino"  Sorenien,  an  ofndai 
withjihc  Ashton  Co.  (nc. 

"The  interest  Is  greai  Jimohg  women  for 
construc4ion  )ob*,--Sorensen  said,  '^t  sur- 
passed our  eipectatlons  (d  the  Tucson 
ire«._But  peppl.e_olten  ba^ve  thtidea  they 
can]ust<ome4iuM)dgi»lght4o«rerk:  they 

don  t  know  you  need  wpeneoce/'  

-Many^  women  are  getting  that  ejtperl. 
ence  m  apprentice  programs,  vch  as  one 
for  operating,  engineers  _wiio  iork-  Wiih 
btf*vy<onstnK:ttea<^rttpment.  Jf  43  ap- 
prentices, five  (or  22  perrent)  are  women. 
Pede^ral  goals  sujgim  that  juci«i^ 
whJch-trmin^>ersonsfor-tlie  itvde.  Include 
at  least  20  percent  women  by  April  1.  MosI 
^«P_PrenHce_j>ro^rflms  ajTLt?dy.  have 
-/atJueved  that  goal  in  Arliooa.  ofndals 
said. 

. . .  '.'W.e.«re_aij«jta  riing  i  CETA  pcognra 
tairam  women  speciflraNy  for-the 
tradei"sald  Marlin  Schwetgeii,  coordina- 
lor  .tor.  thie.  Ariioo*.  i^wraUcg-cngitTws 
apprenticeship«ndlralnlng^ptogram."We  ' 

The  program,  which  beuan  two  weeks 
ag)  Jncludes_work  onjhe.SllyerWl  JRe^ 
gional  -Park-  ai  the-^COb-block -^jf  ^<orth 
'  Sllverbell  Road.  Upon  completion  of  the 
Ihr?*^r?'pnth  tn  ining  pjpgri^^ 
sald^  the  wometl'jwitt.  be-qttaUflfd-'iU  stnt . 
wtjrking  in  the  field  as  operati,-!;  ettgi. 
f?.'^«f?._Al'hf«gh  they  will jwtjv^ve  su^^^ 
cieni  training  to  gain  joumeymcrt  status. 
_ .  But  big  jymin-ln  emfdoymetitjraiei  for 
women-iftthe-bmldingtridesarestll]  ibree 
or  four  years  away.  Industry  officisls 

said,  ^_  . 

Periodic  checks  of  construction  firms 
atr  done  by_ihe.Uhar_Depamnent~.$an> 
Chez  said.  And  for  any  nrmi  thvt  dont 
;Se«  WOMEN,  Page  ID) 
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APi'-lKMATIVK  ACTION:     til  E  Rt-^AClAN.. ADMIN  I  STRATI  ON 
;  ANi)  tHii  FORCES  Of  KKACTION* 

TESTIMOhY  J-REPARED  FOR  THE  WOUftE-  

SUBCO^!MITTEE  b?4-EriPL0yHENT  OPPORTUNITIES 
;  ^      SKPtl^ER  2B;   1981  ' 

JOE  R....FEACIN,  Ph.  D.  ;  \. 

»•     Professor  of  SocloioRy     -  .  ' 

University  of  Texas  (Austin) 

^fflnnitlve  acuion  in  In  ser lous 't rouble  In  Che  1980s.     The  wH Ice 
male  backlash  agalnsc  the  social  progress  ol  minorities  and  women  bogan 
In  earnesc  in' Vin^  farly  19708,   less  than  a  decade  nfccr  the  L966  ClvlI  .  . 
RiKhis  Acc.     Since  Chen  Che  backlash  has  grown  In  slgnlfieance  Co  Che  ^ 
point  thac  In  Uu-  19803  It  has  Srcieulate  and  powerful  Bpokefsmen  nc  Che 
hlghesc  levels  of  Che  American  governmenc.     An^early  repv^rc  of  a  Rean^n 
admfnUtraclon  cransltlon  cear, -calls  for  che  guctlng  of  Che  Equal  F^nplovment 
^of;,.ortimitv  Commission,   Including  a  one  year  freeze  on  now  courc  sulcs 
""challenging  discrimination  and  a  chorough  ■■"recahslderacion-  of  che  philosophy 
of  affirmative  accl5h.     Recendy  che  reparcmenc  ot  Labor's  OFCCP  has 
proposed' to  change  thJ  regnlnclonfl  scemmlng  From  Execuclve  Order  11246 

order  Co  make  Ic  easl.r  for  businesses  to  avoid  significant  affirmative 
'action  surveillance  by  ir^.lnr  watchdog  agencies.    The  praposals  will 
sharply  reducfc  the  number  of  companies  which  must  develop  and  Implement 
written  affirnmtlve  action  plaSs;  they  will  enable  companl*  with  a  clear 
.,l;,ce  in  one  compliance  review  co  go  unrevlewed  for  five  years;  and  chey"^ 
will  change  the  c8nEept  of  -availability  pool"  so  that  targeted  g6al»  can 
ho  slgnflcantly.  smaller.     Also  proposed  are  chnnges  In  back  pay  remedies  for 
proven  discrimination  Eases.        The  Rcanan  administration  contends  that 
i"n,pIemeKtation  of  these  proposals  will  cut  Ao&^  on  paper  work  Jor  the  ' 
business  community,  while  at  the  same  time  protecting  minorities  and  u5m.h. 
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Vet  these  proposals  have  been,  I'xplicltiy  nnd  in  detail re  Jecti^d  by, 
tlie  Kqual  Kmployment  Opportunity  Commission;   the  nation's  top  civil 
rlRhtH  watclidoK  aftem-y.     And  virtually  all  civil  rights  groups 
f  .'jinsL-nt  In^  niJnurities  and  womL-n  Sfe  thOsf  OFCCV  proposals  as  a  r^^jor 
rftreat   turn  the  fi;ilcr.il  commi  tm<'nt  to  i'x,i.-ind  ln«  t'f|unl  opportunity. 

l.yihj;;  bi.'i.ind  the  ki'at.>'ni  adraln  I  i»t  ra  t  Ion  proposals  are  tnany 
aNfiuopLions  about  boirh  dlscrlmlnntlor.-and  .ifflrmntlve  action  wb' '.'i  ore  ' 
in  Unr  with  tht  a-Jsertlons  of  conservative  writers  such  as  Ccjr ClUler 
.ind  the  tnr-rlp.ht  Heritage  Foundation.     In  Ill's  new  hook  -WOliIth  au'ji  ^S^^^X- 
t\T.'  influential  C;i»l '.'ne  ciider  lias  argutrd  that  there  Is  no  r'-^fil  f\>:" 
af f irmat ivu  action  because 

(1)  |t_ls  now  virtually  Impossible  to  find  In  a  posl**  Ion 

powL*r  '1  aerlous  rnqlst; 
(?)   It  would  .  Seem- Kenulnely  d  I  f  f  Icii  1 1  -  to  sustnln  the   ideit.  t.,fit 

/America.  ls_  y  1 1 II  Qpprestitvc  . and  dj  scrimlhatnry ;  -  -  i 
O)  d  Iscr  Iraln/it  Ion  has  already  been  effectively  abolished  i- 

thl>;  country. 

Kiice  arid  sex  disrr  Imlhat  lori  are  explicitly  descrlhC-d  as  "mythj?."  /u'firruitive 
.letloci  la  seen  as  uin\ccc9sary.     Clllder  further  t.upgests  thi*..  af f Irma.t Ive 
action  for  wome-i  is  a.  "ftrowinR  mockery"  that  victimizes  black  mcnn  the 
"true"  victims  of  d Isci  in tnii t  Ion .     Kvcn  thoiij^h  this  argument  about  black 
men  contradicts  CJllder's  argument  that  discrimination  has  been  effectively 
abolished,  and  In  spite  of  the  undocumented  aud  loose  Character  of  trJiny  of 
Glider's  arguments,   this  book  Is  according  to  Tl^c  magazine  the  "bible"  of 
mariy  In  the  Reagan  administration  and  In  conservative  Business  circles 
In  addition,  the  influential  report  of  the  Heritage  Foundation,  titled 
Mandate  for  Cfodorshlp,  argues  vij;orously  for  sharply  reducing  or  dlsmantUng 

jnany  federal  EEO  and  affirmative  action  efforts  for  both  minorities  and 

;   ' 

women;     "Affirmative  Action  does  not  run  counter  to  American  practice;  it 


450 


runs  counter  to  Am.ric.,,  Id^nls.     ttlshoCia  be -Jc  tt  i.on.,i        soon  n.  U  . 
is  polUlcnlly  po.il&lo  t„  do  so."     Kqual- opportunity  ind  SrEInnativo 
:,C-tI<,h  r.-,:>.l,,tlon.  ar.  sen  as  dcstroylnK  both  govornmont  aBcncics  and 
prlvat.  .nt.rprl.:-.'     r.,,,  -,aSS  .media  have  Rlv.n  eonslderable  favora-Ble 
.„„.,ulon  ro  thos.  r.povts.     A  yeaV  aRO.  .nst  .ertous  analysts  of  civil 
ri,l,ts-uoulU  not  ^,v.  preUictOd  .uch  a  rapid  acceptance  of  these 
r,.,.Uonary  vIOu.  „t  th,-  hU'h..^   K-ls  of  huslncss.  government,  and 
..iW.Ma..  A  decade  and  a  half  of  mjSr  ^Cvil  rights  Rains  may  be  coSlnB 


to  a  close. 


Is  in 


this  soclotal  context  of  ieaSilon  tl.at  mv  testimony  Is 
,..i„,  presented.  p.rpose  here  Is  to  examine  the  assumptioHsandorlylns 

the  l:ea«:m  admin,  st  rat  ion  proposals,   particularly  the  assumptions  about 
the  decline- in  r.,^e  and  .ex  discrimination  and  about  affirmative  actlBn's 

ch.iracter  and  effects. 

HAS  RACE  AND  SE;<  DISCRIMINATION  DISAPPEARED? 
.„st  «overn,4t  reports  and  court  cases  on  afflrm.tl.e  action  use  the  ' 
„.ra  discr,min.-.tior,,  but  feu  have:  Rlv5h  discrimination  much  In-dopth 
.,tte,uio„.     Xpart  fro^  .1  feu  uords  about  sharp  declines  in  ais^flmlnatlon. 
,„.st  conservative  critics  ..Iso  foc„»  on  the.,operat  ion  and  effects  of 
.n-rirmative  action  and  ignore  the  background  and  context  of  discrimination. 
An  adequate  defense  of  affirmative  action  re^SIres  a  thorouShgolnR  problom- 
remod.  approach,  since  It  is  the  discriminatory  problems  Which  re,utro  the 
r^mc^dy:    Compire  the  situation  to  that  of  caHbe^ :  ^     6.j.ently V 'poUcymaRers 
/nd  ether  analysts  have  not  dlstlhSulshed  the  different  types  of  . 
/  ,.,.-e  ..nd  sex  cancers  .,nd  tj-e  different  ty^es  of  rtmedlfi.  which  s.:.h  race 
'    discrimination  and  sex  dlscrimin.ation  require,     TalRlng  about  affirmative  _ 
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.ictloii  without   toiklna  about  dlicr  Ininnt  ibii  In  like  nMseBSlng  chemotherapy 

ultlu'ut  c'ximlhlr.g  the  cancers  involved,     niscrlnl-nnllon  Is  the  probl-ctn  for  uhlch^ 

afflrpatlvc  action  Is  the  remedy.     Dtscusr.ionj  of  aifif Irmat'lve  action  apart 

fron^hc  problems  for  which  they  are  fltislcncd  as  solutions  have  ah  airy,  abstract 

qunllty.     Ectu.il  ojjport'.nlty  anJ  af  f  Irmj  1 1  vc*  action  efforts  make  cense  only  if  we 

^MjJi-riitanii  the  problcns  of  Iniilvliiunl  and  iii:.t  i t ut  1  on.i  II r.t-d  discrimination. 

_     :  _  .  ^ 

Most  consc'rvjilv.'-*  and  ro-iiiy  moderate  critics  of  hfFlrnatlvc  hctloji  eecm  to 

I'tfHtfVc  the  c^ACC'     f  race  and  sex  discr  Inl  n.i  t  ion  have  largely  »*een  er.\dlcated. 

Kcv  (nr'j  \  lO  attack  affirmative  action  believe  that  massive  ilUcr Iniliiat Ion 

lit  ill         -^r.     J  *  w-e  have  j>r6riihcht  whj.tf  males  s\ich  as  Nathan  Glazcr  and 

t:tiorj;c  ■' .  not  only  reject  moat  affirmative  action  but  also  argue  that 

_         ■  ^  .-  it 

"Miser lailnatioa  l.js  already  been  effectively  aboUrjhod  In  this  country."  ^Therc 

i:  ru)  c.jnavn-Jus  on  affirmative  act  inn  .m:  a  rcnedy  b.- cause  t  lie  re  Is  no  ccqscn&ij^ > 

-  ./)     :  :.-    -  :  

on  iiw  tharactor  and  perrlstonre.  o*"  dli;crln.in.it  ion  in  the  Unlted^'States.  The 
decline  In  overt,  blatant  prejuaicc  aht!  che  decline  In  mnnv  hlatant  forms  of 
race  ;..-»J  sex  d  I SL  r  In.lna  Upn  are  tnk^i.  v..     •^^r-^v;ixt      crlticf  as'slKna  that- 

■.'.rimlnitlon  i's  drC  oi^  so  dritii  t*..  to  ro-iuir.'  l.Ltie  or  no  further  ^ 

r.i>rieta!  intervention, 

Kavc  and  a  ex  Ineciual  1 1  les  are  st  1  J:l_oni:;pJCiii.t»sly  obvious  In  Census  Uurcau 
.jn.S  at  tier  statictics  on  tills  soc  ie  t  >^^J^n  r  tluje        a  >'.ruwtnK  cboriiS  of 
<-ritli:s  in  poverrinent;  industry,  and  aeadenia  vUo  clia  I  lcnr.e''t}ie  use  of  these 
iiu-Tuiilitv  ,-tati.stlcs  as  prlna  fi\x-i-r  o-.'if1<'iiee  of  discrimination.     To  explain  , 
such     inequalities,   these  critics  pr-^.-r  t5  fall  bac'.:  on  "li.-iCGral"  causcr>  beyond 
tiie  reach  of  civil   r lights  In'^s  and   lUif-.-itlen,     Tlmin;-.  ■md  r.ubcultucal  factors 
jje  often  deed  iur  nlnorltlcj.     The*;*'  factor:  iiicl-ide  the  late  entry  6f  black 
.Mr^r leans  into  cities,  high  inihorlty  I'IlMi  rates,  yuhcultural  differences, 
l    iween  youni;  black:;  and  younjg  wltlit'S,  ..nd  r.o'.;et»:ln);  caUed  "cians"  (uubcultural 
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ijlffcrcnciis).     In  Uiu  cmu  of  vomcu.  Icu.-qunl  U  leu  arc  snld  to  perclst 

_    .  _   .    . ?. 

iu'cjuse  61  Bloloijical  (e.g..  wprotlnrt  Ivo)  illffcrciuciU  differences  In 

.,--rresvlvniK-ss  In  pursulnc  be  1 1  er-pny  lub    oU-t  In^c  Jobs»  oHa  bJBtier  Job 

Vin.o-H*Criiccs;     UHatcvor  the  L-Kpl:»n.u  Ion .  the  Intent  iu  clc.ir:     to  throw  out 

till-  iJiM  tli.it  whlic  AiiiTicn  :;tijPl     i  r.n  t  f  if.uii  i  y  «il-;«:rl!niu.itu:i  ogalnst  nonwliltc 

A...  ric.»  .iuJ  tli.it  ruli-  A:iitriL:v  •aUI  =:  1     U  1 1  :i»in  y  H  Isc r  (m  Inntos  acAltu;t 

;-  "i.ilc  iV-ncrlca.^  ,  '  - 

A  rcci-nt  -  <A f  f  i  rmat^ve_. AcJ^  ■  tjiv. .  1980s  >'  j   _   _  ' 

./  Civil  I?Iclits  l^onnilssion  vtiUox  i/'Ik  Ij"'-.  lo  r.ount»:r  tl»C5<i.  pollcy-orlcntcd 

r;  *  >  .  - 

.»ri;un-.cn:s  about  Uic  decllnln£  ^Ipnlfic.nicu  pi   r.»cr:  nnd  r.cx  discrimination,  • 
Hi^uevcr,   It  Is  only  -i  start.     V/h;ic  lu  nrr.fod  In  ihr.lOflO.s  Is  .i  major  effort  by  , 
tho  L-lvil  fiv.hts  Lomnnnlcy  to  deiiions  t  r.u »' »  .unc  1  iis  1  vuly  nn«>  In  detail,  tlic 
«'>ti.-nt.  cli.ir.ictcr,  and  irootedn(f;s  of  j1  l;;(;r      iij  t  loii  In  this  society.     I  will 
try  tu  provide  sofne  sugr-O^iUtnuCf  or^tt.^ij^  <.'f  f  oty .  •  • 

I'uMj/ Opinion  oiM)J^crlinitT^^  w  ■  import.int  rilpjis  oft  lie  cont  .Inu  Inp,  ^ 
im  ij-  t..:i«  ^-  of   t         •""^^i  dir.ci  imlni^i  I'ln  f^n  Uc  m-t  u  In  recent  polls  of  blacV.s 

in'  wi>\lt      A  f.ili  1979  survc>  !>y  the  M.i t hcmn 1 1  ci»    ;;urvcy  rcsea^tch  firm  Intcr- 

.:..;J   •lOOf)  buck  Ipuscholvdii  nntJniiwidi',  prni...i.iy  tho  iWrf-cst  such  survey  eve? 

.... 

'wo  iSiiJ.';  tif  tiie;  c  3.0tn>  'uiV>^-.  \u-;u\r,  i,i   li.'u-.,  hold  felt  bl.ick  Ajni:ricans  , 
ac  .M;:.rin..uied  v;:u:^St  -a  i^ni^t  O-.'l'  ^'^  tUit.  co.iutry.    JUacks  with  incomes 
:;  .       V::o;m./0  u^rt;  ^unv^whut  nore  liki'ly  i,:  r-      it  ;i  ,^rc;ir  ihinl  bf  dlscrlmln^itlon 
thos»!  wltli  liirfn.v.  un.Ui  (r>l  pnrct-nt).''  Moreover  a 


uuiv.  tH'T  n.uiJ.lno  UiilSli^'L:J'-'TL*?:>:  ''^^""^  f""''^        ^^'""^^  middle-  and  ^• 

K..;^er-incoQi;  bi        rcj/^i-;        h.-  crit^^1^l  ..f  curnMjr  racinl  altuntlon.  Most 

i.-ii   a  LMjorliy  of  bliick  Anerieiin-.  h-l  u<.t  yet  hccnt^c  mcn.hors  of  the  "middle 

I'«  response  to'  the  one  nuesilon  on  ;i  spetrlflc  t'ypt:  of  dlricrlmlnat loH , 
b:.  pL-rcenc  of  the  ]ilj'cLi2>^er^^  ronih-is  :>r.i         thnt  'Vor.t  Icndinc 


inst  1  tuc Ions  ■  s: in  dlscrlmlnaCc  :](>alnsrj  poccndol  black  borrowers."^ 

D^3ck  bpfnion  is  greatly  different  from  that  of  rank-and-file  whites,  in 
reply  to  a  June  19B0  Gallup  question.  ''Looking  b.ick  over  the  last  ten  ye^ra, 
do  you  think  the  quality  of  life  of  blacks  in  the  U.S.  has  gotten  better, 
stayed  the  same,  or  gotten  worse?"  over  hnlf  of  the  nohwhices  in  the  sample 
{nustly  blacks)  said  "cotccn  worbe"  or  "si.iycJ  Ow  same,"  compnrcd  with  only^ 
J  fifth  of  the  white  rc>y)ondents>     Three  qu.irters  of  the  whites  said  "gottea 

'    8           -       _    _  _   _  _x  - ._        -       r   

bcticr/''      Thua  a  majority  of  rank-an3-f  1  lo  white  Americans  seenr^to-  agree  with 

ihe  conservative- reaction  of  many  wlilte  lenders  in  acidenla^  government,  arid 

business.     Ulack  problems  and  dlsatjv.int.-ii^es  tend  to  bu  binned  on  blacks 

/  ■  '  ■   

iiL-Tfic'Ivcs .     Two  thirds  of  whites  iri  n  recent  NORCrfurvoy  blanicH  blach^ 

d i  ..i.I /.Ki s blacks'   lack  of  "mot  ivjt  Ion  or  i^lll  p«.,wi!r  to  pull  themselves 


•up'  i>tic  of  poverty."^  And  the  June  1980  c:.iUup  opinion  survey '*nskcd  this 
-question;  "In  your  opinion.  houyi^^lT~do  you  think  blacks  iirc  treated  in  this 
rum;:.iinlty  —  the  same  as  .whites  ar<-',.iint  very  wel  1 .  or  b.idly?'*  Slxty-clght 
percent  of  the  whites  in  this  n.itioiividc  s.implc  s.-ild  blacks  were  treated  the' 
;;.iuiv'  ;>s  uhltes;  ohjy  20  jjerceiit  felt  they  were  not  wvH  tre.itcri  or  were  badly 
ij.e.«tfd.  t^ic  public  opinion  dat.i  suj;RCst  a  clc.ir  poj-ifizntloh  of  the  views 
«>t  bliic:  -;  iitui  whites  on  Isyucs.of  dlsrrimlijni  itni  aiu!  iiicqunllty^    The  jjoHcy 

icJt loiis  of  tl-;ose' polarised  .ittiiuduii  arc  quite  .-.irrlotis.     Among  other  sl^n.ils, 
I  ho  .'.umncr  1980.r.iot  in  HI  ami  m.ikcs  Ir  ele.ir  th.Tt  the  pr^cc  of  racial  Injustice 
ran  bir  very  .high^     In  the  1980  Gallup  poll  (nfter  ihii-Nuirni  riot),  wheii/askcj|  about 
ihv'  llUulIhuud  of  rerlouE.  lacini  conflict  in  thcli   loe.il  conmunity  in  the  future, 
j7  percent  o£  iionwiiitcs  surveyed  s.iid  r;iclni  'Conf  ]  let  var.  ilktiiy  or  exprcnf.cd 
uiicert.Tihty  about   the  pousibil  I  ly.  ^  - 

Kew  public  opinion  surveys  liavc  aski-'I  xtv:*"'"  -^''^^'i  'liscriinination,  but 
l'j3a  Roppr  poll  diii  ask  a  sample  of  3.000  won«Mi  '^n-ne  reli?v;irit  questloh*:^  Vil)- 
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'vuiiicn  in.  ten  In- the  survey  &aid  there  wnn  J 1  scr  imin.it  Jon  ago  Ins  c  women  In  jobi" 

incIuJlnij  three  quarters  of  wotneff  in  cities.  :Na3orlclea  saw  dlscrlwinacion  in 

Lusincas,  fjovcrnmciit ,  and  the  professions.^^  .  ThesL*  surveys  of  minorities  and 

women  siiow  clearly  that  substantial  majoritliiy  stUI  i»urcelvc  race  and,  sex 

)  diiicr Imlnacion  as  serious  jifbblcjas  i.ti.x<^l«  Gticiu'ty. 

'    ^  / 

l)TnTcn?rHjns  of  -|U^crlTiltrTthTii<'    The  jiwhlli:  poHi;)'  «Jchalcs  over  prejudice, 

di'icriniinacion,  and  the  u?;c  of  statistics  an*  of  tun  confusing.  In  part  because 

—    the  various'  aimcn-ilons  of  discrimination  are  not  carefully  dIacinguIsHcj.  As 

a  fir'Jt  step  In  sortlnj*  out  and  advaiiclnn  our  chinkinj;  al»out  discrimination, 

1  would  sugRest  the  analytical  diagrara''in  F^»:ure  1.     the  dimensions  of 

diJct Imlnation  include  (a)  motivation,   (h)  discriminatory  action,   (c)  effects, 

(.1)  the  rt:latioM  hctwc^-n  tnoiivatJoii  ami  action,   (e)  the  relation  between  action 

m.l  Lffects,   (f)  the  lm.-ncdiate  1  ns  t  i  t  nt  i  onal  context,  and  (r)  Cne  larger' 

•.nil.'tjl  caiitoxt^ 


I  ii.rnril  i  at  c  _  _I.n.5_c  i  Cut  lonal 
Context  If) 


J  (a)  Hi)  1 1  van  on 


I 


j  5    (b)  i>i  5c  r  iini  n.i  (i»ry  Acti»>u      '      J""^— Larger  Sociecal 

I  I  A  *    (    '■  '  \       Context  (b) 

I  i  -t  if)      :  • 

I  1  ^  I 

}  j  _(c)  Kliects  J 

'  U2  :  J 


ili^VXi—l*     tiie  tiiiin'iisiiMis  of  Di:  rrlmiiiatlbn 
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Ifi  tlic  social  science  and  policy  1  i tcraLurp'?;  a  few  oT  clicse  components  have 
Ijceii  zivcn  the  greatest  attention:    iiibt  ivntlon  (o) ef  frfccs  (c),  arid  the 


relation  of  notivatlori  co  action  (d).     The  discrimlivito jy  practices  or  oechdnlani 

themselves  (b)  and  the  larger  institutional  and  sociecaft  contexts  (ftE)  have 

received  less  theoretical  and  empirical  nttentiori. 

Hot iv;it ion-:    Hucli"  research  an*J  Jlscusiloti  on  Jlscrlmlnutlon  has  cocuscd 

_  __   

yn  vn^  type  of  motivation  (a  In  Figure  1)~  piejutlice  —  to  the  virtual  , 

»/.clusIon  of  other  types  of  mocivatloni     Much  craditional  analysis  also  seems 

to  empha^iz  :  the  relation  (d  In  Figure  1)  between  prejudice  and  discrimination, 

vUh  prejudice  seen  as  che  cc^t icai  causal  Tactbr  undcrlylnf.  discrlrainatbry 


suWi 


_    -12  I 

treatment  of  a  singled-but  suBVrdihatc  RfO'T*. 

Most  of  the  social  science  and  policy  TltcruLures  have  adopted  some 

v.Ti  i.iiIon  of  .»  prejuJIce-causSs-dlscrimlnacibn  tiTcbry.     Cunnar  Myrdal,  In  his 

j.tmDus  r.tudy  An  Amorirjw  Dilemma,  viewed  racial  prejudice  as  a  complex  of 

b5Hefs  "which  are  behind  discrlmlna^tory  behavior  on  the  part  of  Che  majority  . 

Rtoup.  '^"^     Uut  In  fact  discrimination  Involvd.s  Par  mure  than  the  actions  of 

biiiotc'i'  Indivldu-slis:     Several  authorb'  liavc  recrntlv  pointed  out  that  the  ^ 

inifiu  to  hnrrwlyirtg  behind,  much  discrimination  may  nbc  reflect  projiidicb  or 

aiitlp.Tihy  but  simply  a  desire  tb  prbtcct  6Ho'!:  own  prlvilegcf:.     Some  discriminate 

bccuu-j*;  they  tjaln  dcohomically  or  politically  from  racial  and  sexual  restrictions 

5ri  the  competition.     In  the  historical  struKjtrc  over  rc-.ourcGs.  systems  of 

r.ice  r.nJ  sex  .;;t ratification  wdrd  established  In  whicli  lUc  dominant  groups 

benefit  bcbnomlrally,  politically,  and  psychologically.  They  strive  to  maintain 

their  piivUeseb,  whether  or  not  they  riitronalize  the  scrlvinc  In  terms  of 

  .  -   !  ,  - 

prejudice  and  stereotyping. 

The      feet  s  o^T&tscri^titrtiQn.  A  sli;ni  f  ic.uit  prbporticiii  of  the 

.Uf.L-rimiu;.Lloii  llt*(lrature  cbticahLeaids  on  {\xc  jv.ycholojjieal  ami  sr.nCistie.Tl 
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,.frccts  of  .llHcrlnlnatlon;(c  in  Vi^ivc  W.     Tli-r^  arc^  number  6f  social 


psychulogical  studics  of  the  oUvci^  of  .User iml nation  on  the  personalities  of 
black:  Americans;  such  as  the  famous  Cinrk  studios  of  identity  pr5BIems."  -And 
ihorc  nrc  nuncious  studies,  ^ten  ntili^ini;  j;o*frn.nfrnt  dcmogmphic  dat.i,  which 
.inalyzc  such  statistical  effecW  of  di  scr  iinlnntion  as  income  inequoiity  or 
r.sldentlnl  scBrcs3ii"n.     F^o"*  Imporuu.t  dc-noj^raphlc  analysis,  after  assesslnR 

.Che  iinpact  on  income    of  legiS.f^rT;  o^1'>"t  io.Ml ,  and  occupational  differences 
{..lucen  blacks  and  whites,  Farley  concludes  thai  the  Ur^e  dollar  differential 
,n  hlack^icc  lncam.i  levels  left'cvcn  aftc^  all  ^se  other  variables  are 
.onsidcredW'ably  shows  the  cost  .of  dlscr  imlnat  ionv^^    There  are  many 


rvucuch  papers\n  the  social  science  literature,  ler.HA  br  ief  a ,  court  cases, 

:.:.a  affirmative  action  plans  which  similarly  examine  differentials  in  income, 

occup.iilun.  r.JuVatlon.  -and  residence  by  race  and  sex.     ^or,^  look  it  the 

Wl.eis  ol  di^crimnation.  with  only  brief  atirntl.M,  io  tb.  concrete  discriminatory 

r.rh.MUsm;  which  Day  life  behiml  then.'  effects.  V 

Shan.  M.M^^^lcai  imbalances  b..v.:  often  b.^n  consider..!  to  \  iirima  facie 
.vM.nce  of  .Ur:crimiuatian.     Sta  t  i  ::t  i  cal  imbalances,  naclras  one  percent  of 

j,,nticui.ir  ratccoiy  uf  uan  i::ers  b.l-M;  compo::.-d  of  minorities  and  woW  in  a  ■  ■' 
,...„„..„:iw  w!...e  bl^>::  a.iJ  maVr  up  iMlt'ol    th.  wblf  >.:oUar  employ.^:^. 

u.w.illy  cousUeitrd  a  cK'-ir  si^n  il.at  d Isc r in Inat ion  Js  p.^.cnt.     Bm"  critics 
oi   atfirnnllvc  action  hrive  raised  question,  about  the  u.c  of  ^sta  t  ist  ics  to 

Jiscrin^iuation.     They  have  ar,.o.I.  nften  vt,;orou';iy,  that  sharp  racial 
:.na  sexual  inequalities  are  duo  to  other  factors.     This  i.  one  reason  why  the 
-  .WH  Ki.ht.ronnnnlcy     cou  d  contribute  v.ry  significantly  to  public  policy 

i.v  uuaertakln,  scv^al  l.-dcpth  stndie.  of  th.  neuu.l  mechanic,  of  discrimination 
l^^l^c^haj^^  actionK^' 
::;  .  •  .       ,     _  ui-]]  n-:  on.'  .br  more  dificriminato rs  and 

-  c^  mroHhe  r^^^^  n|^.:.r[mnatlou.ha..a.neEatlva.a„d   _  _ 

^af^Ic^a  1  c    on  the  v"dms:^Ov...  .^hidd.n    ai..ri.inatory_actions  vary 

lo  the  decree  to  which  they  ar.  in^u-ddcd  in- la>  r-sral.  nrrnnizations.  . 
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Cjke  UJffcrcivC  forms  in  Chls  tioclct/,  both  Individual  and  Inscitudonal 
I  .  ..... 

(ori'.aiiis.iLlonal)  forins^     Cons liJ crab 3  i'  Indlvtiliial  •! Iricr  Imljiac ion  remains  in 

this  soclet/,  as  can  be  iiecn  In  the  vloli-'uc  actK  dlrrctcc}  at  black  Anerlcans*. 

My  own  observations  in  college  aeLCini',s,  and  a  rcci-nt  ntiuly  of  Bouchwcscern 

iiedical  school^  by  one  of'niy  graduate  st  uJi-ni :;  {  i;n|'||;os t  ;i  cViaC  "olii-fashionctl" 

jirej udlcc-niutl voted  discrimination,  pr.»i:tlci'il  Uy  whlcc:,  ,itid  males,*  Is  much  * 

 -      -  17      --  ; 

more  widespread  than  we  usually  admit.        Some  uf'  this  discrimination;^  Is 

camoiif lageil  by  A  chlh  veil  of  cqua>  ppportunlcy  rhecor     .       -  re  Is  o  s^eac 

need  for  more  research  on  barely  disguised  prejudice  and  i^iu,  vldual  and  emall<- 

j.roap  di scrimina  tlon  t 

Insci  tut  ional  'dlscrlialnaclon  deserves;  intensive  scudy  as  well.     As  one 

Civil  Rlj'.hts  ComrUsslon  reporc  notes,  "discrimination,  though  practiced  by 

iiui  i  vidn.ils,   Is  often  reinforced  by  the        1-esLabi  Ishcd  rGIcs,  policies, 

.•jnd  practices  of  organisations.";      Tlicic  seem  to  be  two  broad  types' of 

in:;tittitlon.>lizvd  d  Isc  r  iinliia  t  ioiu     tyiM*  I,  j.i  L^T-L  .^-"^LL^  [i'-^.^""  ^  1  tzftl  d  Iscr  iminajipji 

vcFrr-i  to  oiijanlzatlonally-iircscribed  or  commiini  ty-pre.';cribori  actions  which  by 

InLentloii  have  a  differential  and  ncgatlVi:  iinp.iuL  on  ^citibei  s  of  siihord  Ir...!  te  , 

T»cv  and  Render  groups!     TypiciJly ,  thes'r  actioiiy  .mc-  iiiit!  sporadic,  hut  are* 

rontiriC'Iy  carried  out  by  a  larp.c  number  of  Individuals  p.ulded  by  the  norms  ofi 

.1  lai*j;t:-f;c:ile  oruanlzation  or  conunuiiity.     'i'hc-y  can  lie  in?;t  iLutiunaiii-cd  in  /tlie 

»,     j'uisr  oi  scyrcgatlori  law:;  or  Informal  dlscrinlnntory  practices.     Examples  incl»idc 

/  ..   !    «     .    ' 

/the  informal  steer Ing  practices  of  realtors  and  the  informal  harassment  of  women 

iiL  work,  examples  examined  In  detail  bcinu;     Type  It,   I  iiiU  roc  t  _i  iis  tl  t  u  t  Ion  a  II  zed 

JlsL't  imihat  Ion ,  refers  to  practices  havinj>.  a  nop.ativc  and  dlftercntlal  Impact 

on  members  of  subordinate  race  and  gender  yrdunr,  even  titotjKh  tlie  orgahi  national  iy 

pii!.crlbed  gornia  ur  ro^u  la  t  Ions"  gtiHl  J  nr.  '^}^<^^-*^'     ^  *  '^'^  •  vfrtr  e.st.ihl  Ished  ,  arid 

i-:irricd  out  ,  with  no  Intent   to'  liariii  the  tin-inhci  s  tif   thuse  ^roup^.     1-or  example,. 
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liUoiJLlOtKil  .dlscrltalr.atlon  In  ti»u  ftiuc.illon  .iiiii  tr.-ilnln{;  oif  mc.nbers  of 
•;,iiiordin;ite  iirbups  hns  had  the  Inportant  side  difvct  of  hahdlcapplhg  then 


l.tiLT  liJ  Ifictr  attempts  to  compete  with  domlnnnt  f;roup  members  In  the  employment 

♦  ^ 

•.pht-re,  wlicre  hiring  and  promotio.n  ut.mdrtrUr.  nfton  Incorporate  educatlohai 

.  ,  18  •  : 

t  rOiii.-:jt  1.1 1:,  ov  requirements. 

:|j^-c_r ing;  f  r^tcrc  Iccx  In  j^IHS^C'     1  iit  uiit  lon.jl  Instltutlon.illeed  discrimination 
IS  r. till  .1  rcj;ular  feature  of  ^"Uncricaii  Ui'c.     Nowhere  is  this  more  obvious  than  in 
til'?  (iitorrr:.iI  dlscrlmlriatbry  practices  in  the  rc.il  estate  industry,  on  industry 

.ilt!u»:;i  ronpiec'cly  ignored  In  recent  arRuments  about  the  decline  in  discriminot IqC  

ifi  iiili?  soc.««.ty.     (Seo,--for  example,  Glider  and  Ci:-izerD     Fqual  bpjjbrtuni t;^  and 
,i:  rit:iutlvc  ictlon  plans  in  the  area  of  housing  scorn  to  have  had  little  effect 
I  nt  .'tlticini*.  st'kjr  L'l'.nt  loii.     Nutncrous  statistical  studies  of  housiitg  segregation 
•..ivo  di-'tnonscr.itL'd  thit  soErcRacibn  rcir.ilns  m-isslve  to«'.iy  ,ind  cannot  be  explained 
;r.  !  11 T.  ni  'c!ie  prcterences  or  incf»ini:s  of  minority  Americans.     A  recent  study 
'•'v    )'  ,  i.j  ''e.u  re  In  tlio  t)L:troit  niet  rcipoU  t  ;ti»  are.i  drmohiitratcs  soiiib  of  tlic  actual 

V     .      .        .._ 

<i  i  jrri-^iiiui  tt'ry  mechan  t^ini;  u-ljich  "iaint.iiiv.raci.ii  scfireu.it  i on  in  houaintj.  ThiS 
•.t'uly  .il:.o  ;;u^;»'L-.'.TS  til.u  htnisliu'.  dl sdP imi na L Ion  l;i  hoiii  intcntlon.il  and  well- 
iii-.i  itut  ion.iil=eJ  in  informi-l  practice's  of  miiny  real  t-state  orR.'ihlz.ttlons;  And. 
liu-  tiiwlly  sii;;v',(";t-'5  '1  research  metltodoloj'.x'  lor  further  rese.irch  on  discrimination 
■.  t  'juV-'  i'\  housing  but  in  employment  arul  ^-iluration  ,ts  woli. 

ic.t'Vcc  found  cbnsiiiLr;ibIc  persist  i-nce  .md  incrr.ised  suhUcLy  In  tho  charactef 
1,1   iioui;it»ii  i!i  Incrimination  dlrecrrJ  .*(,i.iinsi  bl.ick;.-.    As  part  of  a  syotcm.Ttlc 
field  ■>tu.iy,  .one  bljok  and  one  white  couple,  wltli  slmll;ir  econoinic  (Iricomc. 
.  vt-.llc.  etc.)  bacfcRround;i,  wtre  scrii  to' the  s.ime  97  real  estate  brokers. 
f..u:.i  rtci'C  differences  along  r.ii;l.il  linos  u-.-rc  To -mm  in  fin/mcial  .idvlce, 
'.I -on. a  irciir'inent housJ*  shown,  .ind  t  Iin»;  Jevut.  il  to.  the  couples.     Even  though 
sou.;1av  tiiL'  same  as  the  whites,  the  fC^Miomi-:  resources  of  the  bl.ick  couples  -^^^r 
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were  cvj ^liat cG'  5s  "lower"  Iri  tC'rln",  of  ilic  hotirie  prlcer-  ntiO  fliiniiclng  wKicu 
rt'ol  c.L.Kc  agents  jujjf.L-sccJ  cht-y  cimld  c  uns  1  ilt-r .     Dlscrlmlii.'itibn  in  personalT 
t  re.ititiunc  also  jfounJ,  but  ti»e  r.icial  di  f  jfcroncos  in  such  nnttcrc  ns 

c  jui'tir'.y  were  iimali;     NC-VL-r  Chcl  PSs ,  lil.ntk  cotijili-.-j  wort:  mtJcH  l^r.a  likely  Co 
iiv  :i\\o\:\\  liouses  than  t-'hlii"  L-oupUv;  on  iho  ilr'.t  vliili.     And  choso  black  couple.-; 
u-ho  wen.-  i;howii  Kcii^l':;  were  more  liki-ly  Cliin  whit--;;  to  ht-  r.jujvn   (:;teercd  coj 

ii.  ni.'.i-ii  ill  ur  ijc.nr  alit'3ily-bl;ick  are.i'*. .     1  ncei  t-;; t  i  nj'ly ,  bi  oki-r*;  ofccn  suggcitL-tl 

iii.  -T.  Iii.ick  eoijpien  looU  in  5o::ie  other  nre.i  ch.in  where  tht;  rc^".  estate  firm  was 
iuujci-d.     b:i  the  wholu ,  i>roker:i  npunt— wooh  more  time  uficii  wiiicc  couples  chan 
with  hlhcks.     Pc-ircc*  illustrate;;  the  ::»ibtli-    n.ituic  <ir  vurreiit  ^Iscrlrolnutibn 

"cTtli  :  hii^cxalnplc :     Alchcugh  tre.iced  cour  ceonf.ly ,  one  blnck  homesceker  (with 
wliu  wci»c  'to  n  «-uSu:-b.in  I'e.nl  e  r»  i ..  *  o  i-i  i  in  w.k;  ini.j  tji:ic  Id:;  income  and 

•  ,1  .■  ;n;-.';  wlm  e   i  r.;ii  f  U  c  1  enC   to  buy  hou.siii;;   fn  ih.il   j.uhnri*.     Tiie  ni.nri  came  back 
.  1.1  .i-;t.t;J  if   t  lif   rvi^.irchcr  li.Ti  hi-hh;  -i  mt:;tiike,  if  it    r  •■cop.u  1  / 1  nj-.  ch;it  .1 

.: :  •.<;  I" :  i.ii  1-.  I  l..>r  v  a."  I  ii^i'i  occurii-d;  ''Thu-  white  eniij^J*-;  h<*wc-vcr,  w;i:i  \u:nt  out  wlUi 
;  Ju-  :;.ntif   iiictime  .iiul  -..ivlnes;    in  ll>''i_f   i  i»l  et  v  i  t-w ,    in  r.mt  r.i  M  , "  no  it-.mcioti  h:i:: 

•  i.uj.'  ti»  t  lu-r  j        Inadc'iu.nti;  reiituirce:;  I  oi    Chf  t'ontnun  1 1  y ,  ;ni-i  thov  wi:re  both 

tit,-.',i  to  i'uy  nn'l  were  iihowii  htntiii  i:   1  ti  the  s.io-  (■(•ir.n.niii  i  y  i'"^-  l  he  flrni  in 

/    ,  ,   ,  ..20 

.jii.-jclLci  v-M  ,  l;»i,>  .cd  if;.  ^ 

'^'e.iiLi-   fo  .»ul  n   t.'nJi-ncy  Iia"  the  ri.H  <■  ij  i     r  i  in  i  it.i  r  n  t  y  I't'^.ij   i.'vr.'ite  biol'eiii 

(o  !>e  in.l.ir;;er  iiinJ  riorc  i»r6FIc-TM6  firms.     Pun-  Lire  •reliiLcd  <)  Ilc  i*  inuinCoiy 

jir.iit  ic.'^i  .ire  built  mco  rcjulat  luiTs^   loni  i  ni-;:  uf  hf^i.-iv/i  rtr-,  ;in»l  tr.iinlnK 

(«i  M.'r  .ir,.'; ,  ft'  '  /    '    likely  ti'  '>e  .iltereii  h'y  v.       oiii.!.i.ii'  prrsnu-es  for 

ciiant'e  <j:       .-a^--    ■■.       -   >  ^<iii  c  ;i».ts:     ^n.i  I  ys  i .»f  l-rr>l:i      .i  L 1 1  tudci:  r.nd  prejudice 

Ifii  I'l  .ive  ■  CO   .li>^  -o:!'"  I  'ill  ■>!»  CiJJt  "th<-  nri'.,nii:'.it  i.mnl       t.ti.-ition  th.nt  i;nlr.Gper.son 

liihl  t  lu.  iM'l  vl-:;  in  ovci>"iu:liii::  wint.e\'ei    person. il   p  i      i  j  i  c  1 1  on;!  thi'y  m.i;    li.iV'.-  IwiJ 
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1  :.2i* 

lo  ciciurr  Ulscriralnact!  or  uoc. 

■'¥t:xrce's  »cudy  shows  LhaC  intent  lonally  iliscrlmln.iCGi'y  acclons  ore  vcll- 
inst:.rt,ciqnalUe.i  ih  chli.socJeCy .     Often  subtle  nnd  Pophl»Clcatcd>sCecrln8 
prnctl«5  help  miincain  mostly  segregated  housini;:    This  "tester"  typ6  of  method- 
.>lc.i;y  could  b«  adapted  for  use  In  the  raudy  of  .hscrlmlnatlon  In  othejr  areas  such 

._         i 

3S  i»ni;iloyncnc  hiring  ?3Cti.rns.  *  ' 

r::.<  Disc'rimtnatlon  at-tforV.     Another  miijur  example  of  dlrec:  Ips  t  Uiit  lon.i  U>.cU 
dl.cri..inatlon  can  be  seen  In  two  mWj^r  r.'crnt  studies  of  sexual  hnru.snent  on  the 
job  by  Catherine  MacKinnon  and  Lin  Farley.     These  hnr;it;sn,^n t  pxactlces  are 
intenLlorjal.  widespread,  and  lnfurm,nl.     A  key  .sprct  of  iJexOal  harassment  on  the 
joU  iu  that   It  reinforces  5ther  typis  of  omploymcni  discrimination  dlrcct,ed.at 
w.-...  n.     UurU   bccbmcs  a  prUe  men  Rive  to  wivnen  If  womi^n  pctnlt  sexual  hariissinen t . 
MKo  w>fc  L.tterlng  and  rape,   sexual  har.issn.cnt  and  oxtortlon  'at  work  are  ju.t  now 

,   ,i  Am)  like  ranc  this  iiar.is'imi'Jit   1-  nervndcd  with  stereo- 

ryj.o.  of  wur;;ine  wonen  as  sex  objects,   l.urludinK  the  notion  tha  ;  most  wo.ncn 
i.,i.-nlio.uUy  invite  the  har^Brtment.     Sex..^   hara.5;m..ni  has  been  portrayed  by 

■  Karley  a.  "un.. Uci : ncnrec  ipr ocal  male  bchnvior  that  a.:;e-ts  a  woSnn^s  sex 
ro;e  ov.r  her  function  as  a  work.r."^^    Th.  artual  nerhantsm,  nnd  practices  of  . 
t...ras^n.ni  include  "i.tarinB  at;  co-mnentiOK^  u,.on,  -r  touchin,^  a  woman's  body: 
r..iueSLs  for  aaquiescing  U  sexual  buhavi.^r:  rcpcatwl  nonrec Iprocatrd  propositions 

'  *Dir.ct  discrimination  by.  real _csEate  brokers. against  white  women  Is 
nrubnbly  less  common- than  In  . the  case,  of  n-lnori  ty  porsnns  because  women  ^ 

l»«-''-'«-'>»iy^*---  housinc  with  Lhelr  hur-baml.-;.     Mowrv*'r,  when  i  t .  cotnca.  to  

r        Ll^of  ^InsU^^^        sceUn,  to  buy  housinr...  di..r.lr.lnac.l.an..n^.a In 

■  t:".ns^lM'.  antjb?^  1.  .  porvSsive  U-.r  cM.  .I.y  .H,  ...co,.o  prc,n.„t  and 
lu-.e  tlicir  joijs."  ■ 
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for  J.iti?:. ;  JL'tt;.iiiil3  fuj  sc<*u,il   Inl  erro.ir  ic ;  nnd  r.ir-o."  /    Verbal  abuse  Is  . 
.  cofvaon.     At:   :^  year  old  file  cl erk  ro pof t uti  tluic  her  hos'j  rej;ul.nrly  ^skcd  her 
til  come  iiit  .  Ills  ofiiC'C  "to  tell  mc  thu»  Int  in.it i.-  «J ft.nl  I:,  of  His  marriage  and 
to  j-ik  uli.M    I   t'liouijIJC   .»baut  different    ^i-xu.i!        .  i  t  i  nr.;; .  "     Piiyi;IcaJ  contact 
r,inj',i_'M   iron  repented   "accidental"  cciit  .i  i- 1  ■■   to  nrtn.il   r.ipc ,     bn«  ui^mnn  worker 
iitjtfj  ".(,•   '.lOSS    .    .  .;n..   !uii  h.irul  up  tnv   Ire:  ai    hlnn';*.,      Mo  Itnf;-;  mi:  to 

-1.1   liicti   ttllb  r-.c   '.:i;it   Ijf   is    'ji't:    nnturnljy  .1  f  f  <-(•  t  i  on.l  t  f? .  '  ^- 
ivAiJii  I'.ir.iLismen:         ironriionplnc":  i^i  Oio  workpl.ice';  of  America.     A  1975 
V    r;ii'll   :/:vKjy  of   155  -orni'n  employees  found  th.it  42  percent  of  them  fcic 
.(.'Mi.il  ti.i  rnf;inie'nt  wa:,  j  ^jerlnus  prcihlom  for  uoiiun.     Ji.nlf  reported  they  themselvc 
ill!  tiie  victims  of  phyiilc.il  jiii  r  n  ssMcin  ;  wHtlf  70  percent  said  they  had 

.■I  >  n  I  h.-  vlctlns  0^   repeated  .nnd  iitiw..  11 1 1'd  ;;oxki.il  conunnits  ;   r.iipf»c:;  C  ions  ,  or 
;!..•,  U.I !   LOfjt.ict.      Vnd  .1  I97f>  jtf"dJ'i^."-H.  ^^^Tvov  nl   'j.Ono  uoncn  fou'ul  th.Ti:  90 
I'-'fLiit        !   :  !)eri;.olvtv;  encountered  un--.nitcil  'if.xunl  li.i  r;i;  .nc-lu    in  tSieir  juhi] 
."•..(ii-  li.i  1 1    I  he  5-iniple  felt   tills  sixn.nl  d  i  ^.  r  i  1  ;;i  i  nn  t  i  tmi  u.ns  .n  serious 

•,irti''l    :i.      Ill  tiiiJ;  survey  ii  tyrif"-'il  jiorii  .r.rnent   n.ifrtrn  ua-:  rhnt  of  .tH  older 
.'■■..ir.  .1:  t.ii-'kxiiv;  J  uoiTi.TM   in  hi'V   f.Jf;it  I  t»s  ot    thirtii:..      ,'\iiiJ  :i   *;urv.-v  c:    wonen  .it 
I  In.-  t'riitt.'d   '.ntxnii:;  iJceret.iri.it   fctuiid   tii.it   Jj.i  1  I   ttt"   thr-  (>in)  umt-.  :!   yerjpntnl  <■  nt  .*i 

J  f'Xir  t  lii   ^(.'x  lal  jji  on  (In-   ictli .       r  t  le  n  I  .tr  I  y   in  j  riOt  Inir,  .  Moijt 

t'.fv  ii.til  ni't   rei'.irtc'il  st-xunl  a.n  r  J  s  ;;nien  t  e:t:i(-r  rn  ^■;inso   :h<'rc  ucru  no  ch  mne] 

:.i  use  or  t>e.:.n:5t.>  it  t.'ciil<i  luivc  liii  t  t   t  h<' i  r  r.n  t  <i  ■  r    .  '  ^ 

1  :in  iri  livivvj-.e-itj;  there  rirti  two  tyjuv;  of  ■.(.;-;  d  1  !;e  r  !  jn  (  n.i  t  Son  ^     lii  i;omi: 
i.iii";   it    1 -i  .1  'I'j'.'St  Ion  of  quid  J'T^  scxn.il   f.nvni'!;  ft^r  ;in  cnp  1  nyincnt 

liCO'-tit:      "If   I   uiiKti'c.   ,;oi:i^;  to  :;l«'t'p  whIj  h  i  r; ,    I   w.i-.r'-   r.ninr,   ^-^  I'l^'t  tiiy 
j'j  r;:if.t  ion .  'letali.uxon  for  TeK'Ct  III.',     n.il'"     .i.lv.iiir.  .  r.in  t.-iJ-.e  the  ioi'x 

4>;   di~>ij  I  (m;.  ,   snl.iry  cui.r..   11111"^  vot  n  h  1  k'  r.o^cti   in  oiio's  pc;*-,V)tiiicl  'jl  1  e  ,  poor 
wmLihl'   (  «jn  I  1  !  !  :' 1  d  JjC  li  I  •» ,   ^iiid   jirfiMin-   t  c   r       |ti  .      l-.i  .'nldiLi(<n   to  the 
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.Neclijnl?.:-i  o(  .1 1  «i- 1  1  m  I  n^i  H ' ■  l-itlu;  tyj.c  of  d  Icc  r  lmln5  tion 

.line  i'lMture  of  n  Jnb.     A".  M.r  K .  mm  t.  no  t  <■ .  frfi:n  her  rescavch: 
c  con;.:ar.tly.  iL-U  or  ;•  1  ncl.cJ  .   v  i  r.n.i  1  ly  ;,n  !i  .-.scO  rand-st/ircd-at , ' 


r  on  I 


.-.r.i'-   i.i         I     .:o:-i-(.'titcJ   lii-iMi,   i'.  * t» :      1    1 1  •!   itito  l-rtnj-,   found  alor»c, 
lly   [jl'cri  :i  ;vjutai;o  ul  .at  v.tt'k."        M.im;.'  Wu-i.  n  wc.rl..T-i  hnvc  Co 
i):.u'   [)■;>(-■  ;>f   ■.i.'xti.il  h.j  I  .i;-M'ii'"t    i '  i      i         •-d  i"  .    *'i  111  ;*  h.T i;ir,c-iu 
■ral  pari  of   t       ;v-n'' im  !  -wv^'O  i'.l  i  n.u  i  nn  m:   u<i;»ii  }js  workers  tlij  ^ 

;■:    ■    ■  JH  Fro-i  o|M>ortunitics  .itul   it.h  jJv;Ji»f!<-nfru . 

ct-).:.'       jrvcy   73        i:  en  t         t  lie  h.i  rj;:!iL'd  vo-.^r,  iaid  Clicy  ;eit 
.1  Jill.    .;    ■■^;'i..ot,"  .iii.vi  2^  licrtk'iit   "  f  :  1  jil.  t  (.  iind  .  "    Aivl     the  Cornell 
J   'V\:\i   ^rwmp   iliosu  ■-■iiD  >i.ul  o  >.i>c  i  1  i-nct'il  h.»r,T;::,jn»jti  t  a  Ifirj'.t-*  ',.  roi)4i' t  Iciii 
■irfuriiij*   ni»-L!u  ■ii'ii  pi-iUi  1 1  i        f>->!    luU    nr:pc>ndiny  .nui/or   r:Vi:nt  j.i  lY,:.^ 

<-t    liu-  J  i.'.ci  iiiii  »f   '  u.      ii,;.-.  '".jult"  reaction 
,-t\i   ofl»-;i   :."i.;U:.   In  Juir  Jsli         :  r. ,   sliuf  umMiip )  oy:;iCn  t  bcnrfic 
 ;     >        I'lii'  ri>r   liiir;  "iM'i'i-,"       'i  <.<i'-H*ii  (.ho.  j'ri>tr-::t  by  (juiCLin^- 


1  '-l 


.u-iy.     It  >:Ju-:.  noL  inn        n,..  p.-<  <  ...li  n..r;  of 

,    ;        ^  ri*'i';r   sru.ly  nf   -.•■it  it  .n  >'■:■  -'fl  i  i.n;.i)'.''''';  •U-inoii:;Cratt::;  tii.il 

 ;         T'.MT  bo:;:;rs:         f,..nulion^   :  "i    -.rr  Ia  :  ..r  i.::  Vcro  ulion  tlcU 
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'.i;  ,T.>  iwV  tj    the;;    rrali-   i).)  :i        ,     Set;  i  i' t  ,i  i  i  v  •  ti..jv  r.n-n  r-,:>vc  u-Itli   Ihc  :  . 

:  nif.  ;>ac  }>-ot;r.i;ih.l.:al  .jrc.j  lo  anrtluT.     r>L'xSQ]  1 1  y  w.j.s  f  uuml  tn  he  Import.nnt 
:n  :-r».  o' :  J  r  V  uf  a  si-c  r  u't  .1  fv  .     F'.Tiitfv  ijjti^-;  tlmt  secrcrorlcs  ultc  sent 

t.>  !  r'.  ar  i  al  s.-iiuylr.  lis  :nucii  fuf  jip--.  t  uf  tij/fr>u  tu  tiics-i.  nhd  use  of  dondbrurits, 
.1.  tor  tvi'l:j>;  jJiJ  sUill-j.     S  i  iK^/^.r-or  »•  t  .ir  i       .m-  ;;t.itii:;  symbols  for 

tU.  ■  :    liu;.        .   pi-;  r..ui,i  :    ii ,  ;io.u  .nu  i- ^..Jiit!     t  I,  i  .1  (  r  l  v.-m  ■.  .  c  r  i  t  1  im  1  foi 

.         1 .11  i .»!    Micct:     .     K.intk.'r  qmitL-!:  orii,'  corpor.Ui-  fdiifi.ij:     "Wu  hovu   two  jjooJ 
'.«•.  I  .'i.ii         with   tlrst-rJti-   skills  wi>o  i-.ui't  mnvf  it;i  IJccnur.u  they  dress  like 
.J  .mtl:.i.  t  lict  .-.  ur  Jjour.iTwtvu'J."     Anotiicr  w.i.s  fv.nik  .ilMiut   tho  "ai-lllnB"  of 

ct^ii  U'.;  ;     "tvu-n  i  KuJu-  fxccutlvi*  src  i  i*  t  .ir  i      ^'Uo  nrc-  Jilctfhp,  sixty  don't 
\i^r.^^  r.utihcr^i.     Mnybc  one  ur  twa  dnwdy  typL-j  slippi-d   In  m  tlmr  level, 
'ill    .:    fill-  I'tiy   :luy'woik  fur'  movi-;, ,   thc-y  co\iiiiu't   bt:  :;ni(i  eliicwjierc  at  the 

j  v-  11  wurn.;)j   in  lum  1 1  d  J  i  1 1  orta  1   r>ilcs  nltt'n  tint!  tli-'nrjul  vcs  to^  be  r.exiially 
111. -ii  .nul  rn.iiiJ  ;iu  i  .i: -.'J  ^     Kaiitei's  jittuJy  ol   t  hi-  I  t-w  wnrnpii  oii  thii  snlos   force  ul 
;lii-    )  tiii;;-i  t  I  i.i  1   corpur.il  i>in  ^ju.jJth.u   thi-su  tnki-n  wtiturn  w*.-rL-  f  ryquLMit  1  y  r-injjlcJ 
h   Ijr   tliLMi'  piiy^:>ic.il  Jh.u  :ic  1 1- 1  i  s  t  1 1     .p-  ior  tii.-ir  sUili;;,     Unc  nalo 
■  -..ii-;.   r  »*i  lu* -".en     t  i  vc  tJOt.Ml   thl-ii      "Ji>">niC  of   out    I'n-.;;)!- 1  i  t  i  <jn  |    like  Oil  r  ne  1  vor^ . 

wi»ni-ii   -..lit  .   ;?L'Ji>le   l;i   the    fl<.  It's    i  lU  i- 1  >-•;  t  1  ii;:   thnt   uhpn  you   y,c   in  to 

.1  pui  i-;;.i-.n.t*  .1^1  lit  ,  wiul   hu  :  :.Jy  .On'iit   tin-  wmji.im  l.tIo;;  person.      IL  is 

w!uK    kiiitj  of   boo'  shir  h.i  .■  '■        ""it- 1  onk  i  Uft  'ihr-   ir;  nr  *nby|  are  you 

-        ,  ,...1  .  ' 

tr,  ,t  •  ."ii'.j  1 1-  uti-.thl:i  nc count  r\o^. 

It    .i-'-ns  clc.jr  froiti  K.intc's  .iniily.'iii;   th:it  h;i  riirismpl^C  is  But 

nil*  ol  .1   lar^,er-sc.iii.'  systcr.  of  scr.  d  i  sc  r  i  mi  ti.»  t  idfi .     The  pieces  foil  into 

piT.  i«        owe     'ys  d«;cpi.T  Into  ti»is  syp:.*m.     lU)c  <;  n-r  rnr  ypt-r.  tr.inslatcd  into 

.1         1  ms  itii;  ury  ijcHolii;  pI^Ruc  womt-i.  "       - 1  .s   in  m.j'iy  u.iv:.   th.'it  male  workers  do 
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AKKIRM^mVE  ACTION  ANU  blS(.RiMiNAtldN 
I  h..v.  cho4^  to  go  inib  detail  on  these  two  typo«  at  dlocrln.ln«tory 
n..clMni.ns  in  ofdcr  to  drmonstraXe  that  race  Hnd  s^x  discrimination  are       ^  4^ 
n  lun«  way  froo,  being  abolished  In  the  United  States.     The  practices  of 
;.tocrl.:,  .md  o£  sexaal  haras.m  nt  are  Inst  Itut  lonatUcci  lln  widespread 
l„iornu.l  pr.cclc.:;  In  many  o  rv:     I  zat  ion.  .     These  wMtcu  and  ..w^les  who 
en>;a«.:   i..  lU.  practice,  fcr  th.  n,osl  part  know  what  they  arc  rfoing-:     THe  =  a 
practic.s  arr   1  nt^-nl  1  bnal  and  seem  motivated  by  a  desire  tr  protect 
,rtva.,.s  and  by  prejudice.  Shd  s  le.  cot  ypc. .  '   Both  "typea  of  practices 
have  a  =u-ri5Gs   Upact  on  the   lives  nf  n,  ^cb^r.  nf  sutordlHSte  groups .  And 
hoth  Illustrate  thnt  existing  legal  neutrality  and  affirmative  action 
..,;,ru.rlw-s   in  housing  and  enploynent  have  not  .radicated  mai^c   types  of 
lu-",tic:nllonarUed  discrimination.  ^  , 

^pt,ro.,chin«  ;,fflrr^tlve  action  T  rom  the  context  of  1  n«t  ItuaohSI  I  red 
.Uscvlminatlon  In  a  W-y  to  6nd^rHtamllng:     the  notion  of  ReOvan  adnlnis  t  r  at  Ion 
ofl>-i.ls  th.t  the  najorltv  of   nonwhite  and  fe.nale  Americans  are-  non-vlct  Ins 
of  discrimination  has  Just  beon  «hown  -o  be  H^Ise.     Since  discrimination 
I.  .:,11  very  widospre.c,  affirmative  action  progra.ns  ar.  not  only  esseHSIal, 
th.y  ,r..Uly  need  to  be  expanded.    ■ Fvery  federal  civil  ,  ^hCs  agency  is 
...vcrelv  un.er.tat:ed.     For  example,  OKCU'  with  its   1200-1300  employees 
nust  review  17^,000  federal  contractor,  per  year.     This   Is  ah  impossible 

A.  a   result,  many  companies  can  cent  inne  to  discriminate  with 
l.p.,.ltv.     A  critical  p.'Ht  her^'is  that   Inst  It  ntlonal  ized  rac5  Shd  sex 
,i.crinIn..Ion  m.st  be  con.tan.ly  kepr   In  mind  If  affirmative  action  issues 
.,re  to  be  satisfactorily  dealt  with.  *  Le^  us  now  examine  some  6t  th.  . 
.  ,.,oiuer:i:)rts  about  afflrriatlve  artlnn. 

MXHCoac^Vt^ILJ^unber^  vmrmatIvc_A^^ 
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4'j'j'um'iK  s  o(  .if  f  1 1  iii.it  1  vc  ictlon  srorcil  n'hrHlI.T,t  coup  liy 


Kottinj;  the  m.iss  cicJla  to  discuss  uffl  rm.it  Ivc  action  in  terns  of  the:  8lDi»llsclc 
...  ..  ..    _  j  . 

;i'..ilv  irililng  phrase  "re/orsc  discrimination."    For  ^x.inplc,  In  March  IWiB  U.S. 

'v~.'' ..?>jl£.Li  rjn  a  feature  ruory  titled:     "CrovlnR  Debate  —  K  ---rser 

:>i  iv  -  inlnlit  Ion  —  Rns   It  float;  too  Fa?;"     and   Iri  Sci»t Piribcr  1977  Ncusucck  r,ui  3 

    -  -    ■   \  '  ~~ 

I    story  under  a  front  hiMdllnc  ol   "riv.  isf  dl  .';cr  Imlna  t  Ion ; "    The  cover 

;:u>wi'.l  .1  wjiltc  student  and  a  black  Studrnt   In  a  tu^-of-war  over  n  coUcp.e  diploma. 

r;.i:v/  academic  critics  have  also  made  Cisd  nf   thifi  phr^THcr 

,   Yd   thi!  term  rnvtirsc  discrimination  Is  a  grossly  Inaccurate  label  for  the 

and  nctlona  the  critics  deplore.     Tlilg  can  he  :^i'cn  clearly  If  wc  follow 

I..V  principle  of  kceplHR  traditional  patterns  of   i  nr*  1 1  r  ut  Inna  I  i  zed  dlscrimlnat  icin 

II)  ••,:!:!   ;  ti  assc  r.b- In^-.  4^r{;ijtnents  about  afflnnatlvc  actinn.     Think  for  n  moment 

i' "'uf   )it^u■r^^^  uf  d  i:;cr  Lnl  nit  ion  ap.alnst  hlack  Ai- cr  1  r.jns   in  the  United  Status. 

r :  .III  1 1  I       1   ^li -jc  r  inlna  t  Ion  has  meant  j  .ind  still  neans  ,  ulduspread  blatant  and 

.»i'''.li     i  I '.i,  t  :r  i  r,.t  t  ioii  hy  whites  aj'-.aln^t  blacks   in  most  ■.>rf.aiil  za  t  Ions  in  all  major 

iiiM  1 1  .:  :  on.i  1  .Tfc.i-.  cf   thlii  socii'ty  --   In  hoiislnj;.  ntnptoynciit  i  f-ducatl  oni  l»c»al  th 

sfivji    .,   till'   i^i.-il   x/stiTi,   and  so  on.     For   thn-i.-  cnftnr  Icr.  now  .rllllonii  of 

u]-t\.-.  :mv;  jiar  t  Ic  Ijiatcd  directly   in  d  i  jic  r  i  nil  p!- t'lnfi       ilnst  mlliions  of  blackii, 

ml   .!;iif.  rnvj':       red  d  I  r.c  r  imi  na  t  loii  In  the  1  n  r  j'c-rt  ,.  l  c  buroancrarj  os  whir.i  hnu 

•  ;':nn.iri    [Itl:.  :.oclety.     Trailltlonal  d  1  s  c  r  Iin  Inat  ion  In.,  nc.mt  ht.avy  econorrilc  and 

•  .  l.il    Itt^ii'S   fi>r   bl,n;;ks   it;  .ill   1  ns  t  i  t  u  t  !•  ii.i  1   ::cct{»rs   iur  inmiircis  of  ye..rs. 

I'ni-  ri".ult   is  that  r-.j  :i  b  1  ac  k '  Ame  r  1  cans   tod.iy  hav<'  littli'  In  the  way  of  banked 

tf.uiirci\s   (.'rnnt""lc  and  educational)  which  i.jvc  f»c<.'n  Man 'cil  down  tr   th^-'m  by 

tliL-lr  p.irt  rus  and  g r  jndpa f  cnt  s  . 

'„Ti,it  wuuld  thu   r"ver_5C  of   this  t  r  ad  i   iiina  1   ractj  d  I  ,-.c  r  Imln.T  c  Ion     ..ok  like? 

7!.;   rover  TL-  of   the  trfldHional  d  I  s  c  r  Itr;  i  na  t  ibn  by  win  tcy  aj-.ainst     lacks  would 

:•  >•»  < 1'   i  law*!.:        For  s    /i-ral  hundred  yi'.iru.  m;isslvc  in*;  1 1 1 11  c  iona  1 1  :od 
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,ri.,v'     nJiiuh  wou.  Jlrn-ii-U  I.,-  <lnrn!ii:n>i   iii^uVs  iirnliist  nidiic  whiccs.  Most 

oi .M. -Jtidris  in  areas  sucii  fis  liHu-i  Ihi* ;  e<J»icat  loi^.  ati*l  L-mploymont  woulJ  b«  run 

r.c   ihc  top  hv  a  dl!i?j  .'Siortion.nl Li  niimher  of  ^'.r-k-i;  nnd  mlciiile-  nnd  lowc-r-level 

.».■••  !.>"£(.  II  r.iV.-t.  JI  ;pjci,>.-«rii«Mi  itciy  hKi'-k;     THc-5;i!  acc  li;  i  dn-maUlnc- b  lacks 

ui  .i.i  iiavu  ji-ncJ  nirh  .j  1  s;  c  r  Ifnlh-H  lot]  .1 1  wiuCcs.     A'J  a  result,  millions  of  whiter. 

-•^.iM  I, .IN.'    ..MtMcJ  iilllluii';  .It   itoHn  .    iM  r>:r.iu.ni«    ini;:ii?s,    lower  wa[^e:;,  un.-ni- 
e  - 
]!  ..:rH».t.   i.c  1 1  i  It- J  1  -H' iU:t.'rf>  ,  w  1  Ji' s  |i  r<5iii  iuulsln;'.      -j' i  I'j-.it  1  oh  ;   Inferior  bc1iq/j1 

■f   4 -  -•   

;  .isitrifs.    JiU  lynci'li»C5.  r.oc  It'!  .t1  f^n.ll  i  Ion  would  be  something  on<t^oul<l 

1 1- ..■.'.11.1   I  y  cill  a  conJillon  of  "n-v.'rsi-  discrimination."     It  does  not  exist,  nor 

;  ■.    i  t    :  •  »  ■  ly   »'v.T    Co  I'xlst  . 

!Uvvr;«  iiiicriiarii.ition  i :.  .»  myilutl.Mtit ii«»tloi»  Jic.'jlf;in'<i  primiirlly  to 
.1;  li^  .i.id  di-;i  ;  i-J. : ,         i  o  ^  uii  1 1  ptu  rn .     W)Mti-vvr  ^ifHrnative  action  Kas 

.  ■  (01   vt.ltv  r,;iU-s),   itn-.V  ..M-.rs  t!  '    ti^l-il   r     /iny  t  ti  1  r.jj  c'l  o-.  ^ 

.j^^         1^   J    .  ,         tjuc  r-vi'v       ij  i  :;c  V  I  .Ti  n.T  t  inn  .     To  -ny  Unnwl^i-dRc  affirmative 
,   J.   ;  m   iiiiu.tjv,  1  tit*. ,   lii.ili«-i    I'lliu:.! :  J  Mil ,  or  'r.i*vi;  1  nnu-nc  lia::;'  had  the 

•    rrti-r*  .  , :      1  i  .It  >        .1   :;v'iU-i  m'   hl.ir'r    su-.i  r  v'Nn.i  n  y  over  wlarvs  or  of 

...  ,]^.   ...^ri-i.-;    'V.'i    :.  ;i.      A  f  t  i  r '"^a    1  vi-   ii-  t  t.'|.   ;.i;:ir;         cilr  r  i-nU  .■       t   u|;  do  nr 

;   ,  .,:.i.-t,-  .1  V?;  l.-:^iM     r^i  •Miii--!ari'  pi.'jiMi-'.     'ri  t!--  ni"  l>i;H;ks.  y*»r  J 

:  .•  ..;    ;i;i;I-r.li^   ;ii;i.Jic-;   i<ii    ■     ■   ,'..i;    r<  i    v.i'-i-i.  ' 

J  ni^t   .1 ;  t  i  t  ni.it  ;  vv  !iflicii  i'Kt:i-.  U-\:->-  i^'f   !'«'>-n  !■  .  t;ih  1  i  ;.hi'ii  ji^il 

^;   ,  ij^.^,    ..n.jailuo  ~"  .'-.ju  (■  i.il  ];.    ii.';    i^-i-    <>t    Ilin-  .l.'Cii,lciu-m.iV-  .  :. 

;..   .-.n  ..1  ;    ;i'->  or  by  wunicti.     tl.ijoi   ;i  t  1  1 1 -i.i  t  i  vi-  .uMkm  pi.iii:".   In  Iho  .iro.-i?;  o: 
.t:on     i>..L»-.iir' .151^!  .  :■)' 1  i»yr-\.-ii  t  v<-i«-  -j  !  i  K  »  n  1 '  I  v*^  s  .■  r   up  a.»<l  arc  nclll  Inrj.oly 
■    ,  1  '.^v  u'lii.:-  ■  il^'  .  wli"  lic^'-ln.itt    tl.r   1:11.    .f'.-i'.Jn-,  n.iV.liij;  poiiicion::  i» 

.1:   ,Mjot    ur>:..ni2aCio:;;.   .m   tii--   SoclfCy.      Mor.-<.v.-;.    i:    i:   r  r )  .n  H  vO  Ly"  rn  re  In 
.\  ;  ...;:,ti^M;   tor  a  whilir  Portia:,  to  hr  .1 1  sr  r  1  ri  t  n!',;  .      ..:;.;n.L  Ny  a  bUck  pcrtjoii, 
,.,  .1  r-jr        i..-  .li  .CI  iif^tnaied  'ar. » i  ti t   hy    ■  u,M-,.,ti.  J.fcaurie   ci.e  members 
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if   ri.ilif  t  il :  r'..»  ce  I'.roupa  \idJC  y,fnt:t.\]\y  hcco  i  <•  lr(;.it  •  d  tn^iclJtlycly  powerless 

,>oil t  J ^  "  Ct-ttalhly  thcrie  arc  a  tc^  orf./ifith.it  lim  :.;  of  ticjti-ircncnts  in 

 P_ 

(>;    .11  i  i  i  M  oiii,,  w^iort'  minorities  anti  wum^-n  tict-njiy  J/-c  i  slciti-n.ikln^  poKltions  anJ 

.•  .i  !  t   li;.  ti:i..;-J:niiia-t:  aK.ili»!ft  wliUi.-  nult-'!,   i>iit  '.Itn.itlonn  arc  atypU.jl* 

i'  :•.  r..ii  \,  :   •ivvi\_  In  Hu*  fact  tluU  rno^it         Mii-  rviiU-ti.i'  j'l  ai-f-ntod  by  crltlcu  to 

11".  .-.i;.!!*'  "••  >v.-rwo  il  1  :,i'2  ^.  n  1  ii,u  •  on"    Idi  -.  n  >t    iLvnivf  M  .1     -.ij-.T  1  n:;  t -uhl  t c  or 

.  .1  .1 .-.  1 1 IV. :  -  :nr:-.  1 1-  . ,  ^     I'lTliii's  i  tni>.i  t  r .  nit  I  y  ,   1  .r  t  J' o- sca  1  c 'r  ac  u  ami 

i.:.i:i.it  ion  ,    in  n.j-::  o  ri'jiinl  ia  r  i  onl;  ^    in  vuv.c   i  r.s  t  Kii  t  i  onal  areas, 

r.^.  k.lilit.-,-*  anil  nalos  tlot-s .  not  yv  i  s  t   In  Chi:;  society. 

!:    •  i-vi'['.i-    i  S      r  i  1 .1  n.u  ion  Jn  ,1  u  j  .ii",  p  r 1  n:,  1 1 1  ut  1  iMia  1  tzfil  torin  dotiH  ' 

iK-t    •..:«,:,   a;>i!    if   'i-vcrsc  d  i  JC  r  1  n  I  ti.l  I  i        in   1  rul  i  v  .  .Ii.i  I    forns   lii   re  la  t  Overly 

,  '-;ty   i;   ;i    ituli  a  -jIJoIv  n  c  c  c;)  t  I'kl  notion'.'     Ihf  .in-iuvr  Mt;cn.i  rlcar. 

"\--ff:i  .{ 1  ■■'  r  ; -1  i  rv.i  t  i  i-n:'        of  toil  ii'Kvl         p.i  t  I  u:   :i  t- c  L  i  oh  Ji  r  y  coutircr;a  t 

i:-  •!  .tt    .1  i  ■• :  ri'  1  i  t '.  iJ,'   ri--.J:.il  prof'.r.ins.  -ji  t.fi  u;>>vir.|  rrrnl^Iirv  t.i-i:<-flt5  for 

M.,-:^!  ;.       ...  I   wu.:.;  rk. 

•.  .  ill. It    .      tl'l::   ;>ojnt    in   t  i .1  n»iil<  :l    mi-il-ci    i.f  wJiirc  r-Tii."^  itav: 

;  ;  t  .  -t    i);    -  .11^  .. :    1 1  -..ic  i       .icri-iri  pr  »>>-,ro"i . .      If  ,1 !  I  1 1  1.1 1  1  action 

-.    .      i      .    |.  ,1  ;i  i:  ■   m  .1   •  !•>■  K  t  V  Cfi  I  ii   i  J  t  t  !•    '■  -  <;  i.t"  i  ■    it  owt  li ,    It   ui  1  1 

.■■'.,':]  -J  .  r  .     '.^   I'l'  r-;: :  1  L'r  in;'!  iloi--.   iri(!i'».l  .    !•.:.     S'.ut   t..-i  cunpoj  »■  t]<\- 

.    ,  '  <■      •    r:.i;'  1  » r:,;   :  .1   tl>ir  1 1'   ul    tin'  >^   n  i  nor  1  t  i        natrwii.  ..-n 

'.   -..t:'.-!    li  iiinil  wiiiCi-  niilc  rojJiri:.   .IS   .I'l    iniiviiiniil    fror:  rcr^oUial 

:..  -T.i  i.'i   .r:   .1  f  t  i :  n;.>  t.  i  vc   .ii:tic*i    •  11  or-plitynmit   (ir  t  luc  .j  t  1  on  f.vi  f  f  c  r*;  bccaiit^f 

J  .    in  .'..ci-'l  I  >:i   IvJ  hi-;   pr  i  v  i  1 .  .' .  '   r  .ir  i.i,  j„,^;;  r .  ni;i ,  ji<-r:int:  who  ;.utifv;;. 

i'l"-!  rii-vi!   i!  1      '  1  r- i 1 1  i  '  nf..    r  )u-  wli-.lf   iMrniji  li.i:;  lifrn   f.ibord  i  n.i  L  t:< 

I...:  '  l>ci-a:  .u  !.-■         v  .n  >  ■  •  '    r   ii.     ,M.ti-r  t  luioi'  :.iirr-,.--  :     thfji  mntrasC: 

W>ii-ii   J   Criill        IuWk^-'    i^'^t'   li  1  >cf  I  1  i  n  1 1  I  .>n    .  1  ■  .. !  1  >- I  <■ ,    fliic.tri   p  r  c  fc  r    n  t  1  ij  t 

.  •    i       ionn    ;jr    SjIjiAs)    he    J:-    j'r    t  i     I  f  n      <■.•     ■    i-  1    (v:   on'*   ;,ji!icre   0  f    h  1 
;    ir         .1   ;      L  :  :  J  r  J  f  i'jn  pri,f:  (.■■•'.   ..f  .in     mIit.     :  v  :  1 1--,   th.Tt    It.T;   trtod  to 
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Jclitcoy.all  .?>IacK5  In  eviJry  .spijcri;..'>[.  ^jt'^''   'Jve:;  for  Roncratlons ,  and 
cojld  afford  to  ignore  their  proti?st.s.  « 

*         -   -  -       ■  /  i 

i  s  ro  n  c  y  p  1 1 on  Nunbor  Two  :     AffirwJtivi'  nation  off'orts  linvc  been  So,  cfifcctivc 

wiiU**  rinl-*      v  I  st  n  0  g  e  h^r,  li  c  c  1 1  i  l^-  t.'ll  •     ^S^ch  opposition  to  ' 

ill  J  U  f.nt  Ivc  .ictlcin  uecniu  to  s«ij;};-<5r.  t   t  iu'  mi  ;;L-ouc»'r»  t  Ion  't  h.i  t   tlicrc  h^is  been  llltic. 

•    ♦  o»  •  •;  vc   !  .'s  i  i; .    l  \uiZ    ^•h  i  l  c  r!il»*-i  h.iv»;   w.tti  !i<  ,i   !».■  1  p  1  pj;?;  1  y         .Tt  f  1  rma  t  Ivc  - 

;,-t  1       li7'-  •  >»i  »lv  tTi'clf.l  ihiMi   tiMUinl  <it    >i  ;•.  >rn  .'.It  i;it»>r  .ind  1  J^:;  r  1  Cu  t  lons  ,  Given 

"  v'         _  ■  -     -  A  .  "  ' 

tin-   !.t«  •    th.ii  w!iiie  ruK'S  have  usually  hccn  it*  riiiiif.t  ;mt  1  n  1   zontrri  of   tJio-.t     ■'  .        '  • 

"     ■  _  .  *  "  '_  '  / 

!  1 !  .-i  i;  ivL-  .u-tlon  plans  ulitcli  exist   iti  .'>.■<■. is  y.ucU  .»;;  Lusl  hi-ms  dha  bleHer 

ill  I  oi  ;    till  -.lulii  iicvn  to         pioM.-nit  i*  .»1   on  its   f.ice.  ,  , 

LaM*  I  in- ii"V   ':it:n-;   to  bt'  imu-  n.nj-t'r  b  *.  t  lcc^•,y  Impl  t'lnf  lit       by  whi  t  e  leu 

.     .   /  ...      .  /  \ 

'..1    wi.ilr:)  tS»?   ].\:^'  o:    I'qti.il   oppo  r  t      i  t  y  iuul  .i  f  i  i  rm.i  1 1       .i  5 1 1  on'  pri^'.'vsu  r  tjs  . 

'  .       >'     *  **  . 

.   ,t  ;  n  t  i  i  I  >     Ul  1  i"  —  .K-t  ^'i^ip  t  1  n|:  J -i    •.li'W  (.lovil   nr    f  ll<l_  C  >i  C?_J' r  o  c  .■  r. of       •  V 

^~  ■■  ^  ~   •  '    r     .  . .  ^      .  ^ 

111' )  i  I     iti  it  :  lut  ;.  :  .li  i  r.i'ii   it^*:*.'        '  '1' r  »  m  inr  hMi ,     I)  i  juia  K.-:if'..-i  1 1  roc  r-.it  1  y 

J   ^,     ^;  t      ;  ;  :  i  n.uii  r  V  ;vitt.':»-   ii.i;  ■■■iiij'.  rj:ii»riiy  .in!   r.-:„iic  stu^L-n'^'J  au<] 

;uV!  ctijt  Ji,;.>:iiiat  <l  i 1  .v»'I>""l:;  i'K^-   forced  !y  , 

it. It  j.Mv  L^:.*  I,;.'!  2  .■   .'NL-lifsiuii  n:        r.ulu'i  il  lii.t:  I    ,'.r.iui'  m.nlxr'.  .n;   n  flr;t  Lxun 
I.!   d^ltM:;*.-  ill  pic'^Lciri/  J(..',in;na  i:.v\niy  Miitu;  ijul  |.r  i  v  i  1  <;;.H ,  «i(.r:it»ant  pjoKi]< 

r^,...  Tjvc  t  ..   sccuiul   .n>a   tl.ir.l    li.u-s         <!-■  T  •  tr :  ■■ . "  :;eCond  thiiJ 

1.:,,    .         K:>-ij-;e  can  mcluJ'  i'or>'   J:i:'^.     ■!   "r    ..if'il.'  fmrr.  i.f  d  1  gc  r  inln.it  i(,r.  ;o 

.J.  J         i\'i;ni'  doinl  n.i:  i  Mt  Mui  :;KiW  li  i  twti .  t  l.r  n  f  ■  ■   i  it;:;  of  wutncn  .inti  nlnor'tl'. 
J.  ,     i^,  ".tu<:y         jL-xunl   hn  r.i.-.  -nL-nt    im>   t'u     ;o!),    I.irlry   h.T".   c<'r-r'^:   U>  \ 

.    ,,   v-ono.i.:;u  ;i  I'u.i  i  %  c  ...  1  i  c  f   l  i.i  t  'i-m  1  j  t  j .  .n  wil  I  Ov<^nt  u.i  1 1  / 

..r   fror;  a    ^'-.ulil    i  iK  GrmHi^  I  1 uf    p.    uimH        ,  i  ■:  now  ruqi'Ir.'d  by:)/>v.  l 


-  -  .  .  r. 


■.:.'v.  t;t    (>•    f  ii.    w.ty  .  incn,   tiuopitf  thir, 
11   .It;     I't   fj  itJTiir.*  J      i  I   'i(>"initw.n    HI']   thr  mnt  iim.it  lni>  ui 
li.-V  "W'WTir.l  'ii'..  t  •;      ii.n  •:  on      i;:  yi  t:   to  CO"ic  in 
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vii  ioi  •  ^.'f   '"iioJc'i's"  ji:ivt:-  dcvclojie.'     i-.i-i    -t   tf-]./itni;  llic  c£  r  c...  Iv*  if  ;     j.   cju.. ; 

.i;),.crcuni  :y  jud  af  f  i  r  ir^  n  ivi;  action  pro^r.T-^-  "re  .ir  .-I'/.r^s  of  coile^^L 

iir.v  vcT     :  >•  officials  telling;  white  nnlc  icnndic.it   ■    f<  :    .  ;  I'-v'^-'iiC  th--«w  the:* 

t  i-  r.  ii-ctL-J  becaut;t.*  (he  po-jU  Im's  linJ  t*>  ;<c  oflf  t<ii  nirarltics  and  uomc'n.  when 

t:;»-v  ui-i.    ii.illv   luiiieJ  Ixh.ium'  <  r  i  ■!■'»:  l 1  nr  tliclr  pc  rsonnl  1 1  It-;: . 

Ak  i-ji'L-trJ  wlilti-  iii.iIcN  i't;i?ii  ii-i-i.-ii'         <s  ■  »"<   f.j)j.  ^ii.'Ht  ii  of  nf  flt^f^t  ^^c'--'^ 

\    .     .  ..... 

riDL.:     i;5(5tJvIh   I'lstv.  a  numln-r  of  w.Ty-.   In  uhlfli  .iM-'i  i  iii  r;  1 1  ator  s;^  and  facultv 

.  .       _      .     36 

■••I. IV  i'.pjurs"  CO  avoid  nff  I  r'tn  t  Ivci;  .TCtion^  pres'Txrl.  Ions  '.n  hi^^i*:!^  education, 

1 ». :   Lrx.i:i.;>U' ,   i.uni-  kicp.irtnii'ntji  clijimori  !<nuuin/;iv  oiii-r  po::ltion5  to  women  and 

•::;!or  1 :  1  € -r.  .It   L.iljrlcr.  I  he-  c  a  ikM  laic's  have  pr  l-v  ions  1  y  I  ml  lea  led  are  unacceptable. 

;),);.;  t  lun  Is  turiiod  ilowr,  a  cliinMTt'    it  hit;*';  a  wiiicc*  nale  canrUdacc 
,.    .,  r,.   lai    ::.iliry!     Tlu-  c^li  1  i.ni     (nn  fLii  i  In    ilul  uffor  a  position  cu  a 

■ .  I      :  ;  ;  V  pet  .on,     ir  wt.' 1  1 -tpi.i  1  .  t  i  >  il  n  i  n  1 1  ;. :  i  i--:  .m!  wc-iicn  can  ^L'  J  iJ^-'-^-ir  ar.e^ 
:it~  .u 'i  i  1 1:-..',  an  Df:i:r  i>i*i.-a>i.:c  iHe    !  ;m  r:i  .n'-   ('T  ot'i.'Vali    farulty  n>'nlM,'r) 

,        .<.;;.■.  i;i    Insult  in,-;    r.,:ti?    II    tii.it    i>,<'   f'tt-i     J'i    n.'t    "a    .<'7M    Oiu"   SiSLtl  '.n 

;  .  I   1  .    ,n  uffct    tt'  f'lOk't   :;l.i[  i'-l  it-./,    i  .  f;- ;  w  .  i. -iit  ■  Lv.-ti  aft'ir   a   f.':r...  Ic 

;:r-,   .      lu:a£.-  i:.  .>K.*r,cJ  ii  ro:Mi         ■  M  .        -ai  1 1         rlialrmcn  hav.- 

f.i-    ■■•  w       Mn  Mj'.oi'i,-   ,i   ..ntr.i.i    mull    ill."  r.iiKlldatu  arc  I'p  I  :■. 
/■  .    :  :  ;  ■,  iU^;i-.      Cp,nl.-i:i   point:;   "M*  Ui   .  11    l)f    thcr.c  ca;;>.-:* 

.i^t.i.ri   i,  f/t  I.' J  t  ivi'ly  Maiu.t  .If-..      I>y   t  ii.'  ■-Intf  nrl*-.   in  s'ontrol;  wM  1  l- 


1.  ,,'         .vr    vt  ies  ma  i  nt  .i ;  ji  -in  '*r.....l  fa  i  t  Ii"  r  o«:  r-u  1 1  ."^cnt 

 _  ■     -  ...       .  .  . 

Jur   [  l.t;  bene!!:   ft    t!i»-  rcl.-vatit   ('I'vcrM:-..  Mt   <->*  t  i .  I  .i  1  . .  ^ 
,>:iin;;  thO  :icatis-:ual  battl,-   is  a  .-ujMt    *  <.,  u  .   itv:..i./  ,>  r  j;.iM  ir  a  c  1  on:. .  J', 
,^.ini        ion:.  u,>rkir:.  li.iVi-  l-t-.-:.  w  /  I  i "  ^  f  J  i  ■!    in  i-Mi.r   to  nuiic   It  look 
L-  c.ii.lnViM   has  J   !;oi>J  a^firmfitiv.'  .wrion  i.-c'.r.!   In  f<pi>rrs   f  i  KmI  u-Uh 
itiK^-nt;     Vol   '-xa-i'lo,   fv.ni*>[-  tl.ji'Ml   w.-tl  )'v<.u  Tf  c  la^;;;  i  t  i.  i 
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lit   ■  :ii  in.»t'.i.'l 


wor^i^n  In  '■^s.^    ■  .m  -  .»t  . "    Two  m;in3^v  ^u-rit   ^-yju-it-.  Uh;y  iutiai  t^.C'^o.  offjlctivc 


!■.,;.....      in:.Li.'aJ   of    vt  1  idn  t  1  Mf.  i^'"  i i  ^ ''''   i»^t^H'-.^.     ;    |.,,.t.-   cr,pli.isls  i«; 
on  u  InH  1  rir; ' t  in-  i:  t  :i  t     t  .1 1:  a  1   l.;U  t  i  ■  . 


I  .  •  :•  '        J).. 'J  bt'OM  u:i"   I'i    till-  t:.o»i    •.  i  if »  f 1  u  I   .I«'vi»"i'      In  jilowln;'.  lio-.'u  Liic 

of  Ji  ;na:iL  1 1;:  ;  1  ;»s  l  ll  u  t  I n.i  1  i  ?  i-<i  d  i  rif  t  j -ti  i  twi  I  i  <'n  :     He- 1  ut- t)ii)t  ly  cearinli 

1.1-   ;  riiliilun^I  I-J  ;lon       r  r  i  c  ri;  aver  'Ju-   i.i'.t  tvj  decades,  many  orp.-mt- 

,.  ;      >>.■■  rctrua:.-^  t  >  .1  s^-.-^nuI            of   it-jfi-i.-ir  c/»il'--i  Cnkcnibiii.     Pare  of  O. 

•          -irit.    V   • :  •  iiir.   r:i  i  ti-- 1 1  ^  i '  ■•       '  wmti.t  ti.r  tout  rad  1 1 1  ma  1    jo  • 

•  T  w.m::  n   n.i:i.ii-.':-  n:    .•>•!,.:  u  j  :  In  •  .  ("  1    i  i<    li^ts  li^Jl-;! 

lit  f^iJ  i  t         1  .i^'^-'   1"  .^■i<Ti«:.i  1mv»' 

^      ,    I.- V.tru:   v:    ■■:-.).'.;.iiiMirv  .iti.iiis"  ot  !  iit  kif    ; "  M.iity 

.1         ;   ;;-aji..-iT::il   bliK'Kf.    t.iii>i  w..->.i,J   ...     u;,  in  :,iaff  ji^^l-s 

,,;.t.:  [u::,::v  .-tii.-cT   tati..  T  !^..M   in    iin.;  .n. ,  ^  ■     r  =  :i  1    l'>b-..  Clnrr. 
j;  J.                        v^\<-\':   :>^»in<l    in   1  i  n.-   I'L'- :  :  :  'ly  -  «  rn.-)  wUii  ci-v  1  oj, 

.  ,  ;  ;  .  ■.  *-      'ini-fs'    f'M    s  1  ■  ,0  »  M  r .  I ;  i :    ;.'>-,  i  I  :  on-; .  "  ^"     ;■' ■:  nor  1 1  y  and 

-.    ■  ....  ■         .■„,,;,.  .,.:-:.il   .iti  ;  iM'"'!'  •■•^'■''■'^    >■■''■■  -I'f-  !  r'-(|u.-nl  I-^  j.uL  in-" 
..'.,v^i.  '  1''"  ^'  ^-i-'-'v  v:;i*l. 

1  ;.,  :  •       ,1  ■  ■■  w;.  t  !        .  .  -  I  !    M    M'-      I',     tiwi-:.-    in   •■  :.■  : 
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a-,  .m  iiii^ant  to  ilhc  njujRL'iy,  wim  ^^;llO'■L•  sncii  liocisionH  beeaufic  chey  * 
'.t'c     titc  SJroRrjnis  a:;  Interfering  with  tlu'lr  nttrr  Inrport-^nt  proOiii:  t  Ion  goaisi 
r7jiu«v    founj  that  \itnii  people  who  tri<'»i  to  implcneht  TJioro  oqtiltable  sysfems  . 
l^yT  J.i!)  iiiiC'-'iiicnt  ill  3  11  4'niius  trial  ttupply  r.urj'oi  jt  ion  luui  difficulty  In  selling 
rliiT'iir  jirt'j^ran'j  to  llinr  mau.»ELT:i  -  • 

A  c-i-jnoii  prolileMi  [or  nlnovlty  .Mt»J  uonl-n  ti»k«/!i;!  in  nont  r.-iili  t  iona  I  j<j^': 
i  r.  :  ■■!  1  .ii  ion  I T  u"^  Iftipt'i  tant  or  j;;tnj     t  lotin  I  iu-twoH':..  .ire  more  tjftcn 

t!i,Mi  ur.ficri-  cithou:  cponsorr.  Jmi'l'ocr  conni'ct ion.";  .titI  ('xciOded  from  those  Informal 
V.I :  IilT  in^;*;  uhitfi  providt?  inpurtant   1  nf  orma  t  *  <^  -  '  "    ncrtorailnfj  a  given  Job,  In 
i'^-r  siuliy  KaiitL-r  fouii  J  tluic   tfjt;  jirofi-sstou  -.aj'.L'r  1  a  I  caCegorlcs  In  a 

iiMlusirlal  cor^uradon  uyrc  virtu.^.  1        '  "-st'x,  with  vcr^y  feu 

v^.'-.cn  m  iiiL'iti.     Important   tralnihi;  jiroi'r.^        '         '   Tcb:5,   lunches  uicH  col  leagues, 
t.  .ji  -  ::.'k  t(ii);s         Mnj!io  'Jcrc  c omposc(1^»f       .         with  .it  tuoru  one  token  fi-m.ile 
(•.1 '  :i.  r  » .     i.'oTit..^  at   the  *!  lovo  1 :;  \  f  mind   then:ii-lves  nlonc  tncisc  of  the  c:;iie."- 
:  .'.    ■.  tiic   20   "oken  wumen  In  a  sjles   lorct-  of    lOO  t-niployces  were 

.  .rii'i.  1   .)VkM    1  ■'.  oftii.'Of;.      r!ii:->o  u<Kiu:n  wi^il-  "syjiilu»lr,  uf  now-uonicn-can-do,  * 
.t.ii.  :   i:r. '/.'!   -ill  woirn.'n,"  nnd  they  i*:insrf|ue^nL  ly  "(.iceiJ  tnc  ionr-llncPS  of  ih" 
.iij  t  .  1     r  ;  "       t  !i  t  isr  tc.1 1   r-:rt:y  ot  wotarn  in  :i  p(i  i  t  i     ♦  n  r  <jrp;.-.n  I  zac  iona*.  unit' 
,.11.    'I-  .111  .1 1  *.  .'ri  J  t  Uu:  foi  co  for  .such  ».t)n,pn  rnplovi-i  :i .     Tin-ir  nunihcrs  are  so 
...ili   th.i:   iWj  liiive  diffitnity  frciitiiii-,  "mp  r  v  i  v!i  I"     I  U  inii.M'rl  nr  coaHcionu 
vt.i. 'i   'liy.l.t   ;;iii>t'ort   tht.r.i  a:>  t  >il  y  f;iee  nt-w  piolOrtic  .in'I  cofiflicc  in  the  or  yan  1 7.n  t  Ion . 
U)- «-n  I      r  jn  becc^ie  a  sel'f -''per  pe  t  n.i  t  Ir,,",  cyclr.      I;;r>1.iLid  and  nlono, 
i  '  Jrjw  o:i  old-boy  ho r r »< v.  tor  mutlno  .iri-ii !i c.i iic t» ,  M.iny  mlnorlcy  or 
K-  i.:.;-v,ovei':i  h.ivc  difticulty   In  L-npinj'.  with   thi'   t  fii-.  i  mn;  'if   tlti;.';<;  hlghcr- 
iivvl  jubi..     A:i  i    rcs>;lt,    turnoVLT  m.i/  j  iixrt  r.isf  .         i  i  i-  Vi.i  1  l-  maiiagcrs,  Clien, 
V..V   -U^'  tiie  •!  [  f  f  Icul  t        of   thcso  tokcr.s   In  ..tj-jiint'      '.i  i  n.:*:  .if  f  Irmai:  ivc 
.,,  ?  ".i-ii  .iiul  i-'jMdl  cip:ior  tunl  ty  pruf'.riim;;       ...Tiit    •  n.iVfs  iho  kk-y  point  that   In  the 
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lous,  run  Increasing  che  proportion  oif  MintrltiL'jt  iind  women  In  an  orRaniracIonBl 
unit  beyona  token  numbers  is  critical  For  eqii.il  opportunity  to  work.  Going 
bcyonJ  token  Ism  is  necessary  frun  the  point  oi  view  of  sod  A  Justice  for 
ifihoritlcs  nnd  woniL-n.'   But  going  boyond  tokenism  Is  alsd  crUiccT  f ran,  d 
;.r..ctiL;3l   ponvt  of  view,  as  pcrS.ips  the  only  way  c.f   .ict.inliy  dlsmantUnr.  cUc 
•,i:.  -6Id  structure  of  institutionalized  dlscrimlnaUon.     "A  mere  shift  In 
Tib.-.oKire  numbers,  then    as  from  one  to  "tw^  tokens.  coQld  potentially  reduce 
:iiT^-^:i^^  lu  3  token's  situation  even  whiie  fcjtTrtjvc  niimhers-  of  women  rcanL.cd 
fJuppofCive  coalitions  cnn  then  form;     Much  oppr.sJti5n  to  slghlFI^^n: 
ImrcasL-s  in  the  numbers  of  qualified  m^»orUif:i  .i.ni  women  in  the  name  of 
"j.t'.ann  .wftlecc"  and  ''letting  che  mirkci  provide  its  own  answers"  Ignores  the 
•..ut.jJ   •.v>tim  .ibjipct^of  dcstr.rv-T.acii'.    lIiIs  socU-iy.     K^nter  concludes  that 
III.  [i-   I:;  .Ml   in^jitirtant  cast?  to  bi?  mnde  for  i  r,c  ri'.ns  i  n;;  numherr.  beyonJ  Lokenlsm 

uor:liu!,i  l-  in  itself,  bccauno;  Inside  Uic  ornnnlzdti6n»  r51ntlve 

ivimb.-j-;  '.in  iil.iy  .T  Inr^c  part  ir      ri  her  oucconies  --»from  work  effectiveness 

.m>:    j  .-urut'.  i.Ti-    i>r*j5l>CCtS    CO   pUycUli.  .LT-'Ji:. 

H-c  tr.vn.nl  Iv        jl, tocj^iilc_£r oc^  ^''^  issue  of  merit  ).•; 

;>  l  uLu  i  oi  critics  of  nf  f  irmnt  ivir  net  ion.     M.-iliiLJiiilnf.  cii.nt  "there  Is  n;. 
fiMKiplv  of  scloctiin  otl^r  than  in-rit  wliIHi  d-u-:  not  j.rrjHt.ince  an  injustice 

p,.l.l  tc.iLiciii  of   che  Anti-nefiimation  l.caliue       ^luv:   ilhit  ;,1  f  i  rm.it  i  ve  action 
viol.iMs   talrncb^i  by  pu  hinR  nonnerlc  ch.i  ra t  i:r  i  s  t.  i  cs      liie  merit   idea  is 
i^nk.-.!  ii>  the-  idea  af  "Mna  1 1 f  led"  persons,  v'  .  tliCT  t\u-  personi;  coi.Jernod.  arc 
'    -u/>ut  .  applyitn;  f6r  collc;;e  or  ^-b  ,ippl  i  c.n  t  f. .     Om-  .irn'mrnt  1.'=  that 

,rf, -native  action  prograns  setting  ,;onl  ;  and  t  im.^t  oh' for  the.  employment  oi 
...nMiltU^  ond  women  usually  lead  to  Ow  l.iiin}'  "f  '■„unii;i  M  f  1  ed "  persons/ 
1W,  i^uoc  of  -nerlf  fii  .i  complex  ontr  net   -aslly  .1  i f:c usucd   In  th6  space 
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j\oi::iljlt.-  here.     i^»t;   J  'tu  tliluU   U  is  impott.int   to  kj'op  a  nurnhcr  of  polncs  In 
luliKj  wlu'ii  this  issue  .ir,  raljicd.     The  flr*'.c   Is  Ih.it  In  m.my  f»im]ilcx  burcaucradc 
it  j'.oii  izat  iuni  tht-rc  has  Ioiib  becii  —  apH  prior  to  htflrmactvc  ^iccloii  progrhms  - 


.1  iricT  1  toe  ra  t  J  c  fjysct.T.1  on  ;>.-f^er  and   »  •  onncr  I  Cocr;i  1 1  fi  ;;v:it«.Ma  in  pracclcc. 
ih.^Ti:  Arc  Ltujtiiii:  par  C  icu  iar  I  a  C  Ic  fcnttirrs  in  tht.«  I'pvr.it  ii>n  of  hurca'ucracle::, 
inw  I  ;iJ  I  iii;  thj;;i:   III  Imliistr>  .in  I  liljiiifr  r.jnc.j  t  iiiii .     Cm,-  •txprrc,  WJ 1 1  lam  Chamhl  i 
hA'i  .iptly  chJcacCL-rlzi'd  real   lift:  orv'^inl     t  Ions  t     "Cmitr.Try  to  chc  prevailing 
ir.jth  ih.it  uiilversil  riilcs  i  govern  bur  cjuc  rnc  I  cs ,   iht:  face  i:;  chac   in  cJay-Co-day 
.p.-rnc  lun:i   rules  can  and  must   h<.'  sc  1  ce  c  Ivniy.  app  1  icd  .  "        One  reason  for  this 
i.z   that   chc  rule;;  ,ir«  sl-itud   In  Che  abst-r.ict  ^lui  dally  riv-viUy  Is  concrtcc 
aiiii  lioi'cific!     And   tlit:  reality  Is  that   vlrtinUy  iill   Ihrf:i'  rjvireaucracics  nr.o 
^•t..ni  1 1  !  t .  J  ,   p.iri  icularly  nt  top  and  .inldiUc-lcvfJ  di  H  t •: i "ij-m.rkln:-;  levclr. ,  by 
Willi,'  null'..     Will  to  .ipply  ciic  I'.fin^r.il  ruli;..  u'.  ill,;  thfir  oun  'H  r.r:rc  c  irm 

;»;;,t  ../tin  l-^k.  lii.ij  thu-  vaj'iucncss  of  rliL'  urti".  tu  lii.tify  hlrlhR  <«r  k'-nocln^; 
wSc'ii'V  1  r  I  hi-'v  WLjih  iiroong  possible  r;ind  1  tin  C  i»s  ."^   "Ajul   if  <imhl{;(iity  ..s\\  vaj'.ucnos:; 
II-  nut  ijut  f  icioiU  r  ■>  justify  jiar  r  iculiir  Is  t  i  c  critt-ria  hOiiij-,  vipp  i  .d, 
^oiili  idi.  L  iry  rnjcs  oi    Imp  1  ic a  1 1  un-;  ttf   ni  ltv;  cap  !»»•  n-.ul  U  y  Ic  »u  I  which  have 
tlU'  •i.tmcr  lYffcc  uf  Ju:;ttfyinR  ciic  dec  I  si.tiis ,  whicii.   for  C-fi.it.'.       •.  fa::jn  che 
w'l  i  itt-!u>ld<jr  wli'ies,   caii  be  used   to  eiifort.*'.-  lils  jio:.  1  r  I  on . "  most  of  u-; 

sjluatcJ  in  biiri  lucriclc::  know,   tliL*y  nri-  not   in  .i.:tual  pracf     ■    Chc  mcrlc- 
^:rii'ntcd,»  unlvcrsnl  Is  tie  o  r  cant  z.i  t  ions  tli.iC  cricitis  of  n  f  f  t  r  t,.!  ,  {  v"  ncCiou  seem 
I,'  :jiii;r.csLi     I-nterrii'I  politics,   fa.-nily  rlei^»  nnd  pt:r  son.i  I '  r  '  r rouclncly  affccL 
jit  l..lo  jiii.ikinfi  In  orB.inizac  Ions  .      Until  rclacfveiy  rcM-.*iic  ly ,  many  such 
c>:  ^Mr.l  "a:4an'/  had  ii.tonclonal  cxclu.slon  barriers  dlrecced  .T»;ai  nsc- women  and 
r.li-oi.ii*-         Makiitii  nil   such  organl  xat  into  thr  n,  ritoeracic  idral-cype 

.    1  •)  much  critlcliinj  of  affirmaCiv?  ac^iiMi  will  ji   Vf-ry  difficulc  nricl 
w:U       ^uire-  tar  ffiore  ai^Justmchts  aiul  ititorn.tl  dri'nn'racy  tb.iri  zUf.  cricici, 
I  i  !'»'■":  J-'c  action  have  yet   cnns  idcn-d  . 
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Hlglu'r  education        -       ^  citeil  n:\      major  example  of  a  tncrl tocratlc 
•^vitem  of  faculty  iiirlt.S  a-id  vroinotion.     Uowcvur.  "liat  iii  nicrlc  Iri  prACtlcc  Is 
.ilwiiys  wubjcct   to  laterprctation  hy  tliosc  with  the  f-rcatcr  power.  Accordlnj; 

W  ■-  -     -   .- —  --   -   

i:-.  the  Aniirlcan  Association  of  University  rrofc^sscrs,  what  is  merit  for  college 

|.rofc:;sors  silll  rjsti;  on  IntiJitioti,  eunw^m,  .inJ  pjciwi.pdiil tldn.     Thur,,  "It's 

not   surpriiiilii;   ^Hat  the  person  cHaiL-h  tends  vo  look  likj  the  people  who  arc 

doiui;  th.-  choosing,  "^^    Many  analysis  of  higiio.'  irducat  Jon  note  that  the  present 

•;v:.t.'::i.  u!n  le  described  as  a  meritocracy,  iW  fnrqiiOntly  in' reality  n  non- 

r/iclonal,  siiSjuctivc,  ahd  clltisc  ayst.m  controlled  by  white  males,  vhlch  stiU 

-   •  .      '      47 

■.illoLTJti;;  re-jards  heavily  to  person:;  coii'sIdercJ  aci-cptable  to  those  In  power. 

Given  the  ucnkness-In  many  areas  of  ^ovi-rnmrn t a  1  compMancc  efforts  and 

tin    %i:linlnB  civil  rlghtr.  pressures  over  the  last  Or    -le,  '  -mllkcly 

tl.»'.   til.'  n.iJiM-lty  of  corporations,  ar.cnc.      :  iv>*!  r..lU'f;  ■ n-U*  Ronc  any  Farther 

ti,       tok^Mii':;-  ..r.  j  n  t  ra  t  eiiy.  f  or  copiiH;  'rmativ^    action  pr.-  iurcs.  In 

_  _  **  * 

■  ,..>.  .1     :  r  ii.i:  Ijm  i;.i->:;t  orEanl;.-|f.ion.s  siiori*-*!  t'e  .i'.)ie,  with  mociesr  effort,   to  find 
u.  !  i  MjiKtl  1  f  1  I'd  tu:notitic:;  aiid  wmncii  tor  t  lir  small  number  of  nont  radi  t  iona  I 
;  v-i  It :  "li:;  they   inLon^J  10  fill.     Aci:ot  iliru;  to  ipiu'  'lurvry  70  piJiceiit  of  corporate 
ivv.  iLj'ort   tliey  cannot   find  iiualififd  wmn.-n  .nn!  m;  n.x' i :  I  es .     Yet  a  top 
r.i  ivL'  .It   Sc.irs,   Koelnick.  aiid  Co:   has      .i-|'i-:;t.r.!'  t  ii.it    thL-.se  executive:;  arc 
n-t  'u-iii)'.  c.indid:  * 

Wi-    lun't   brllcvf  thL-  70  percent   response  to  th."  'i.-inVr  I  ovi  ch  sur  ■. 'cy 
wjiiat  ?;aid   tliat   :hc  blURCst  prbblon  ul  t  li  a  f  t  1 1  fi.i  1 1  vf  ac  t  i  i  .n  _  i  5.  t  be 

V.n  lability  of  qualHlci!  mi  iior  i  t  j  f'S.aiui  woini'n.     Tli.it       not  the  

\?f'.Y.;:^r,i   protlt-m,     rijc.bif'.fiL'St.k'roblem  Is   tn  .irci:i>'».ancn  Retting 
M.in;i",:cTient ,  .which  s?.   11  happens  to  b->  white  m;iie:i,   to  acct-pt:  the  fact 
thit'i'-         start  with  the  conr.'i't  of  i  ml  i  v  i  du;i  1   'Ufrurencen  and- 
lij'jiviujal  worth^ji  there  aic  a  lot  of  mIHi>r  i  t  i  u.-^  ami  women  out  there  who 

*c'an,«!o  anything. 

;c  ^ii'.  i'.~i'^tlon  that   there  arc  a  lot  of .  qua  1 1  f  i  rd  minoritir;;  and  uoincn  who  are 

>,,  inr.  t.ij»pi-d  I:;  I  I're  corroborated  by  an  unHkr-ly  :.niirf<',  a  top  irxccucive 
■>     '.vir.cM   Is  a  wilitc  mail  :     Me  fuitlier  Inplfi*.   Mi.Tr.   fi»r  every  corporatien 
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uii.irrr  tiloat.'  fiuvcrniiioiu  ncriiLlny  lUctc  art'  two  ,lninilri'tl  cmploycrti  who  are  - 
ij'.noi  itii;  n  f  f  Irmat  Ive  ;»cClon  and  "arc  Innnhlni;  ht  ttio  whole  proccr.s ;  *' 
coi  I'urutl  >ns  SNcK  iii  Sciiis  .irid  AT&T  iU't  n  lot  ot  fjcnitlny  t'rom  Chc  Rovfrnmcnc  ^ 
.111.1  the  mrJl.i,   n  n.ijoi  itv  d *^  oo r po r t ion:i  move  .ilnnn,  m  l»i»st  ,  ac  n  ".nail's 
p;ii:i'  o:   tokf-iilsm.     As  ti^*  ;ic;»rs  i-xuciit  i  vi'  piit    it,  "ilHiiy  cnriparucis  --  they  po 
Ii^m!  iuiv  on.>  I'l.utk,  unc  woi^T   JniM  s;iy,     lU-y,  vi'  v»*  1."!  Hu'n. 


In  cotirilikrin^.  what   Is  ur   1-.  noi  "mi'riL,"    ..'ic  ij;  also  thu  difficult 
.j.u'.'li>n;     arc  crtJcnilalr.  .iiul  pappr-diui-p<MU'.n  lor.t  srbrci  good  tn«rn.iurca  of 
.u.ti:-     .{blllcy.  to  carry  out  Ji>t»a  satisfactorily?     In  nany  cases,  'ivcr-rlsfiji; 

;v...nLioM.il  I  i  L-ilentlal-;'  have  hocn  upcil  to  scroni  out  minorities  and  women 
,,.t. -c.  i.sarlly.     Many  jobs  have  an  uihu-'.-icibnal  crcdiiitl.il  ;im  .n  requirement. 
•.;-t   m;   rrci'ht  r.tuijy  ha:;  ciitlnated  thai   less  Miati  onr  third  of  the  labor  force 
,...»ny  nLTd.s  a  hii;!"  :.c^uol  diploma  oi   coU.  Tu  prrfnnn  sa  L  Is  f  ac  t  or  [  ly 

„n  Li>c  juii.''^'  Hiis  15  true  for  wh  i  r  i--i:nl  lar  ji.hs  mm  h  'as  :nr>'.t  clerical  and 
,1,.;  p.-;iilon';;  uti  vt'M  au  for  mos;t  b  Ini  -co  1 1  a  r  j  oh,*: .  Tho  U.S.  Employment 
•.^■ivic*'  .  Jul^  anjU;.i:s  mamiiil  and  the  Ituroai.  of  rahnr  SCitiscIcr:  OccnpaLlonal 
...ll.u'k  h.iiuihoji\  ina^ic  Ic  quite  cli-ar  th.it  mo-n  hln.-coU.tr  .und  white-collar 
ill  ;hi';  .or^ijty  can  be  learned  on  I  iic  Jnh,  i.i  .i  Tew  wcflt!:  or  Icr.R,  and 
wi  KMit  a  r^'jl  iie«?d  tor  n  hlph  r:.  houl  diplona:  •'ji<..>Ki;<  (<.p..rs  hav«  hce;i  convcrtctl 
i,t..  -n^-hiiu-  opc'rator--..     Hank  tellt-rs.  have  hrin:-!.-,    in  pitr,   kcyf.unch  oper  a  L  or?. .  " ' 

;  i;,ts  cr!"sniccri::ed  an  tt>iT.a  t  ion  of  offices  and   f;u:torie;i  has  sbnctlmes  hccn 
,...,.d  as  .1  r.iticii.iio  for  cxcliidlnp,  mtnftr  i  (  i«';;  who  .ir.-  told  they  do  not  have  ■ 
.  !u-  sp^-'v-'fal  i  :»?d  ^;klll^^  nt'cessary. 
'      Th«-  iatlattoii  In  credentials  In  tii.-  Unii.-d  Jitau-s        siiiif^cMCed.  In  statistical 
(j.v..i'i:.oni;  with  oclicr  majpr  industt  inl  i  i:ed  ;na  t  i  oiu; .     Fi>r  example,  tlic  West 
:,,roi.c:fi^  lohor   forci'  —  rather  productive  in  th-  la!;r  di^cado  —  has  much  less 
,,i«.oU..i-.  on         average  than  bi.iei'.  •Americans:     hur  -undy  hy  N-.-wman  and  iicr 


481 

83-171  b  -   8^   -   31  '  „  »■- 


476 


'.iociaces  lu?;  revealed  that  the  fotlo'wlnp;  proportion!!  of  workers  in  key  job 


caccf.oncs  It.-id  completed  secondary  school  or  .ibovc 
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•.'i  ilcr  the  niuch  hlgh<;r  proportions  of  Slack  AiijoricnnK  wlib  h.iye  hich  school 
(or  hii'her)  degrees  compared  to  French,  Sucdir.lj.  ;infl  !lritir»h  workers.     As  a 
j'.ioup.  litack  clerical  workers  have  li.Ttl  much  more  sciifn>tiitj;  thnn  Europc.in 
j  ri'JciSiiitin.Tl  nnd  .idmlnistrativc  workers.     Bl.ick.m.mual  workers,  as  .t  group, 
li.jv.'  ti.id  tnuch  nijie  ichoollnc  than  nnropcau_  clcrij.irl  .md  sales  workers.  Evun 
ijlouiiif.  for   the  (tineicnt   lypcs  oT  schonl  sy:;tc-ns  }nv6Ivi;d,  one  cnn  l*stiiiiatc 
;l..it   f^uiy  U.i;.   jobs  which  now  have  .sc  r  fc'ii  i  nj:  r  e<i»i  I  rrmcn  t  s  ;  such  an  hir,h  school 
tii  pl«.iri.j:j  '.Tml  Colle^je  tii'ijrees  do  nol    in  f.ict  tu-uJ  i  o  ■  rcij  ii  1  r  (■  r.ucfi  crcduntialb 
i>.r   joti  jtcrLorn-iiKc.     And  If  tht>.n*  h  i  i'Jhnr- T  cvl-T   c  i  udttU  i.i  I  s  ri-qu  I  r*»monts 
t  h«T:i-.<' Ivl  s  arc  used  as  the  m;iJor  tlt*l  ernt  n-iric for  aho  is  "ininlifiod"  or  "best 
f;ii.i  1  I  f  i  L'J"  for  a  job,   ciicy  often  sc-Vti-n  out   tl  i  npr*'p()  pU  onate  numhers  of  otherwise: 
H-htliiicil  tnliinricy  ni'pl  icimr.  in  .iii'a.s  ;:nrh  .is  ftnp  1  (ivncnt .     "Qil.Tl  tf  loci"  or 
'"III-  c  ijiiul  i  f  iedl' ^i.tvl-  coiiic'   CO  bt*  ih*f  ini'»!  l<--;s   In  t  n  r'l-:  of  ;i  prison's  true 

1  j  L  icf.  :ii.in  in  cerias  of  the  dc};rt-cs*  .Tiuj  btht.T  <  t  »dfiu  i -i  i  s  one  possesses. 
Aiii'tliev  problem  here  is  th.it  neither  cri?dcnc  i.i  1;:  nur  stiimlnrdixod  Costing,  cnn 
toji-il*!'/  measure  motivation  and  Ini c  in t  ivr ,  or  fur  tli.it  ri.-itt, (-r,  nhtllties  sii<:h 


,i>;  ^iiti^tii-  skill;  mfch.Tnlc.il  duxc  rr  J_t  y  ,...iLtd  rc  1  i;»l'i  1  i.»  y  .  _ 

.  recent     .  _.  _  ..by  .  the .  U.S  ..  .CI  v  M...RlRhta.  ConwiIsaJon    

ibc/  Af  f  j  rnr.t^lvtr  Ar^.Fon-l^-H»C;  1  9^Hf}r;  r(pnr  t  /  ntipli.i:;  iv.vr,  rh*.-  important  point 

  .    _    •  __    I   _ 

tlie  "startlnR  point  for  af  f  1  rma  t  i  v«.>  ;ictitin  pl.'in.'^  wltSi  the  problcm-reinedy 

.,>ipri)-i(.h  i::  .1  detailed  exarnin.ntlon  of   tin-  w.iy;;  in  which  .in  nrp.anization  prcr.cntly 

/.fi.iti's  L'J  perpetuate  the  process  ot  J  l:;c  r  imi  n/ii  i  nn. "    liiis  is  an  important 
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policy  sufiECjiCioni  since  Ic  uHderscorcji^he  nred  to  examine  the  specific 
dibcrirainatory  mechanisms  and  barriers  In^a^pocif ic  orp.anitaclorii     Ic  Is 
probable  chat  many  oriiahlz.tt loriii  undiTtakln}:  this  so  1  f-nna lysis  will  fln3 
u(mece5!;ary  b^irrlers  such  as  excegslvoly.  high  ci'edendals  requiromencs  for  many 
typos  of  clerical,  sales,  cechnlclaiu  an3  skillC-O  r>luo-collar  jdUs^  Expanded 
;i  f  f  irmacivi:  acdon  efforcs  mlyht  well  be  dlrectcc  toViird  corrocdng  Che 
crcUentlals  inflation  which  llmics  che  opporCunicJcs  of  ocherwlsc  qualified 
riiiior  1 1 1 CB,  *  •  . 


In  his  book  Educacion  amf-Joby  Ivnr  BerR  npcc&  Chat  nosC  Jobs  in  Che 
society  have  n  signlficanc  on-che-job  crainlng  componcnc.^^    indeed^  ^or  many 
vgrkcrs  the  oh- Che- job  CraliiJng  is  what  ceachcs  clM>tn  no*iC  of  whoc  chey  heed  to 

^io  to  cnVry  ,ouC   tl'.c  job.     Soroc  of  thly  on-the-job  fducatlan  l.s  Informal, 

_  _  '  /.  _  _   _    _  . .     ' _  u 

li:.uiicii   froin  existing  employees,  uhtK-  stime  Chkcs  the  fhrm  hf  orR.anized* 

,/.  .       ^  .       .  ^.  .... 

(i.TiMlni;.     tvtn  the  occupants  o  f  _  h  l^h- Icvi:  1  Jolv:  routinely  require  on-chc-job 

traviiini',  pf  a  rather  basic  sort.     Thus  .i  prominent  man.»KtnicnC  consulCanC 

rt'ctint  iy/cain:nencedi 

Ont  ..very  _  1."  rge  company  needed  to  j;  ivo  somt-  h.islc  f  inane  in]  cralninp, 
lo  bowc  of  cheir  executives,  but  hi.-forc  thry  start c.ii  cho  proyram, 
tlicv  had  CO  figure  ouc  wiiac  ciicy  wonici  caii   it  uithouc  in:;uicing  ci*er.e 
men  wlio  bupposcdly  U^vw  basic  fihiiiicei  l>pciTii^e,  nftcr  all  they  .wore 
ru'iiiihi;  tlii:  company! 

Given  Lhe  crucial  role  of  form-Tl  inn!  inf«»rni.il  nn-'ilur-jnh  training  for 
c.irryinu  out  many  levels  of  jobs,  it  unulil  Kcom  thnt  .chi-  i'lsue  of  "quoli fifed" 
.nil  "uri'iuiillf J ed"  mlnoritiiis  and  women  iTccdr.  to  bf  lonki-d  at   in  a  new  ll^.hc. 
iit  iidditio'i  to  the  laii;e  number  of  minorititvs  and  wnmrn  who  arc  uel  I'-quolif  icd 
(or  nontradiciofiai  jobs,  but  are  hot  now  j;«M>,;ht  ont.   tbrr^-  hro  probaliiy  many 
others  who  could  b.*  c rained  In  a  reasonnhlv  Icnj-.tli  of  limv  to  carry  out  a  Riven 
jub.     Developing  cralnlnt;  programs  for  chnr.o  miner  jtii*a  nnd  wompii  wouid  noC  be 
radical  departure  for    most  orplani  7..it  1  ons ,  sMpir'mn;:t  nrt  already  engaRc-d  in 
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tii-tUL'-Jul.  training.     It  wiRhC  mL«ai»  "tiie  cmmm;;  U.ii  or  rt'OTRnhl  zac  Ion  of  trainin| 

j.iuj'.r.ims  to  meet  the  societal  ijonls  of  upl'r ad i n/;  minor  1  tics  nnd  women.  The 

president  uf  ATiT  recently  noted  that  'VxtiMiuivi'  effortu"  to  train  j.cople 

were  important  in  mcetinp,  most  nrquUcmorits  under  Chuir  con:;eut  decree.     As  a 

^  

rcMtilt,  III?  nuted,  "the  impact  on  the  cir  ij'.iny  Ic.r...  of  f  icioncy )  was  not 

bii'iill  li-.mt  ."^^     SlncL'  r.ozt  iK-uplc  hlti'il  for  ioiv,  i  i't-tiin-  somr  nn-thc-Job 

tialnini;.   in  a  ^icnse  most  are  "un(|ual  ifl  oil"  lyit  M  tlu-y  rcci-Ivc  tliat  .tralninfi. 

1r  niui\|'.  jiibgramu  nuned  at   includini;  pri-viuuuly  exrlurk-il  groups  .iro  in  this 

c..i,c.<C  an  ef;tun!iion  of  wli.-ilt  already  is  p.irC  of  orjtnni  ^.-it  ibii.T  1  life. 

M  i  c  o  n  r  cp  t  i  o  n  Numb  c'K  Four  ;     AfnVn.itivt!  .iclion  planf;  for  minorities  are 

....  ^       .    H_.  '        >  ^ 


I  on  i'x  r  lu:  c_L*  s  s.trv  be  en  use  tin:  re  jl-imjbUmt;  fnclnr  minoritlcr.  are  proMt*ns^ 
.,;       l.isj"  lu^t"  r.u:e.    'Cno  commonly  lic^irs   cHIr.  .iri'.u:ncnt  today  in  rcgaPd  to 

Ar-nir  icaor^:     Many  critics  sugfteit  that  af  f  i  rmnt  ive  actiun  and  equal 
.,;.p..ru;nity  pvojtrarns  havi?  primarily  b^'iu-f  i  1 1  i-d  iniddic-cliiss  hlack  AmcricaHs. 
.u  i'.tic  ilijt  j::  a  i^csult  Cliere  i  ti  n  t'rowliiK  {...Inr  i z.t  t  J  on  in  the  hlack  ' 

uu;ity  brtwi;6n  a^Erowini;,  affUicnt  mldJlc  cI.tjs  .itui  n  pnv..rt;y  imdt?rc  lar.s . 
Since  lu  their  vlow  racial  di set iul  n.U i on  is  rnj»i(lly  Uviny,     ra.! J r.nU:d  for  ' 
„.v>MU  -cl.i::s  black.-;,   and  since  th:-  picMci  s  »f  tin;  wn.l.-rcl.i:::.  Ii.nvu  to  do  with 
••(  l.i...;*'  not   racial   discrimination,   then  thc-r*'  jr.  h?;  J  noL-il^fvr  n  f  l*  inna  1 1  ve 
...•tiiHi.     Indeed,  middlc-claRS  blacks  are  .-^o-n.-t  ino<;  .-..•.•n  ns  cont  r  Ib.it  ihi-  to  the 
•..t't.'.i  it  itM".  problem  for  vihderclass  blacks. 


luljK'm  witlt  this  polarlzatinn  arj-jtru-nt    1:.  that  ihi-  statistical 


t-v  i  Jen      on  f  a;nUy  Inco-in:  doc  s  not   I  oiid  it  _much_»iuiiHjrt_._ .  The-  Hu  r  cau  of  Labo  r 


iiLitistici^  publishes  data  ui>  threu  lainily  hinUu't   U-v.-ls,   low,   i  n  tcrr.L-d  iat  e  ,- 
lud  hit-,''-     TliL-  Ic'AcI  of  incumc  for  an  i n t i-rmciH iit i-  I.-vcl  f.nnily  in  1979  wan 
'  20  jOO.     thi;:  K-vcV  liar,  frequently  hciii  luicd  a:;  th>*  minimurfi  incoiqe  requir«d 
to  bv?  a  modestly  affluent   "m  idd  1  c-c  1  ass;  Am»T  i  can  family."    Th(i  proportion  of 
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white  f.irnlllL'B  wUh  IncomctJ  .it  or  .ii)i)vi-  liii'  In  t  turned  la  te  liadRCt  level  increase 
.1  littlo  from  4  7  pt'rccnt  In  1970  to  SO  prrci'tu   In  The  proporcloh  of  biij 

f.iiuille".  fallifi^  into  this  mlddlc-inL-hini!  r.injvi*  or  niiovc  Increar.cd  slightly 
t  roiti        to  26  :if  .-eerie.     As  Robert  ii .  iiiH  r''^*"'  "In  sHbrt,  tVw  proportion 

iij    i'(:t)noiiilc.t  1 1 V   '  ni  d  J  lu-cl  jsi; '   f  ami  1  i       Is  not   ?:  i  |;n  1 1  i  c.int  1  y  dlfffrcnc  among 
'•l.ii.k;:  (unc-foui  lu)  or  whiles  (onc-h.i  1 1  )  tixlny  tli-in        w.t.  .i  il><  idc  .iro  — 
iliit    to  thi'  \ntr  jlcn:  Inp,  cfU'ct:i  of  r i-ci:;; i iin  .n»d   i n  1  1 .1 1  Ion .  " (  Ihe  t',np 
lirtut.'.  •    Mflcks  and  whites,  is  even  Rri'.icer  thnn  th.isc  statl-;t'tcs  sufiRcst  because 
wiiilth,   r.ucU  as  siocV.s,  bofidi,,  and  re.il  create,  Is  oulrted  anil  because  tlicre 

i.i»>rc  cxcrenely  hich-iftcoine  families  iri  the  whivi^  Rroiip^^     Hy  ihls  measure 
t)iure  h.is  been  little  growch  in  c!ie  black  middle  clas^  over  thd  last  decade.  . 
I..>.>i.ini:  .\t   the  Very  i>oor,  we  find  that  betwi-en  j  9ft9  niul  1979  the  proportion 
•  t  f       i  i  i-:,  belou  ilie  poverty   line  st.iyed  ni-ar  2H  poicf^iU.     Using  theiiC 

i)ru;)uM  i:nts ,   we  aei-  irtj  wldenlnf;  fC(»nomlc  clfav;ir.»^   In  bl.Ttk  cuiiiinunlCies. 

•I:ie  pnipoiiioii  ri i dd le -cl ass  hovered  aroiin'I  one  liuiirCcr  Jh  the  1970s,  w'.ille 

:1m-  in i^i'ui  t  umi  j>o«r  remained  clone  to  2H  percent  fnr  tlu-  s.-ime  period. 

          ....   rights  Iciidcrjs  __  ■_ 

li..ih  till.-,  p.ipcr  and  recent  testimony  hy  civil     /        Ji-^vi'  r.inillqd  out  many 

y      y.  '.:  . 

t.;-!..  of  orj'.jniz.i  cioijJl  ,ind  int  eribckiiij-.  ilisrr  imi  n.i  t  ion  which  face  aU  BlaeU 
M  11- 1  :         ;    im'liiJliii;  tln*  nfo-racis-m  of  cimt  n  innctu   :.t  i  .it.  i-j*  i  i"; .     Tlicre  i?;  still 
i.t.  i'  iul  int  ion.il   r.Ue  d  i  iic  r  liiil  na  t  i  on  ,  liowe  vc- r  soph  i  st  1  f,-i  I  id  ami  subtle,  wl»lcl» 
;;c5.s  ii.irners  ii\ythe  way  of  upward  inohlHly  ior  miiiwhiul  minor  it  Its ;  Frcqutiitly 
the  plln'it   of   the  black,  uiulerclass  is  discussi'rt  .in   thi'nj-.It  their  biph  unemployment, 
midi'teiiipleymenc ,   low  incomes,  and  poor  itousinj',  cuimI  i  t  ioti.';  ii.id  litcie  to  do  wicii 
rrrcXil^vti  5 c  n mi ni\  ti oni — 1  naccdT—iti'^  "iT^rcrir~t^Pw  ar tic  1  e 

Carl  t'ersbman  arches  eh.it  it  is  cue  worsen  ins  condition  of  thi;  black  undercl.iss, 
iiii't  r.iri.il  di-!icrimination\  which  reqiilri-s  tin?  p.r*'.it  t*sc  policy  .it  tent  ion  today. 
(Iritic.il  to  liis  .•ivgumojjt  is  the  idoa  th.it  the  rotit!  1 1 J oni;  of  poorer  black  American?-. 
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.ite  somL'iuJw  Ouc  to  cliL*  "tangle  of  f"  ^♦•^''^t'.y*'  1"  wliteli  they  find  themselves; 

[  ji  '_   .  r 

Ihc  suKTi^-'J^t^on  is  chac  ^oor  black  Aiit-rlfniis  hnvf  p.occen  locked  Into  a 


l.iwtT-c-liii'a  riubcul  turc ,  .i  culture  o:  poverty,  viih  lis  dcvinnC  viluc  system  oif 
imjiioral  I  ty  ,  brolcen  families;  ^uvcni  J  t  *  dc  I  inqiiunrv  ,  iind  l.ick  of  omphnsla  on 
no!ili*vL*ment  nnd  the  work  echlc.     Tiicsc  ,n  {'.umonts  nrt'  nnt  nbw.'^hut  ore  a 
I  V  Mil  ci'C  t  lori  of  cul  turtf»of-i>ovovi  y  .it  ,:ntiicnt  h  tniil.'  in  thn  l*)(t()i*  (for  example,  lii^ 
l.iiiU'l  r.itrlck  Hoynlhnn's  Thc*^N('rjf^        Tb')  ■       f'""  '^^  ^Ikmi  the  victims  ore 
bl.ii;u'd  tor  their  own  probloms.     It  is  adnlttc<i  that  thir;  "tangle  of  pnthology" 
ultlmvitcly  stems  lii  part  Trom  ^lavft^ry  and  IcKaU^ciI  discrimination  In  the 
".niclrnt  past,"  -bat  In^the  present   the  "t.inj;lo"  Ji.tj  taken  on  a  life  of  Its 
own.  ;>  life  whlcS  is  not  af'jftJCted  niuclt  b>'  racial  d I scrlnil nation^     If  this 
nisrotu  i;|)t  Ion  wore  truL'l  poor  blacks  should  face  tht*  s.'imc  conditions  as  poor 
wliitcr. .     Hut  this  is  not  the  case.     I'oor  blacks  <ii«  not  live  in  Integrated 
"ilu-i  ■■  viiU  poor  whitest  '  Tbor  and  nL*.ir-poor  hlafks  ari-  Ivr.s  likely  than 
I  o  upai  .lUK- ^uhl  tcb  lo  get  unemployment  compcns.it  ion  when  th(«y  arc  unemployed. 
Tl.i-v   ten  J   to  hold  even  lower -pay!  iiji  aiiil  ICus  socnro  joha  thnn  poor  wliltcsi  ■ 
io  ih\;  txtcijt  tfiat  thir  workinf;  j*oor  ;irr  imidulrrtl,  whites  honcflt  from  Informal 
•  J  »  M-r  iiitiQ^Jt  ioJi  lt»  unions. 

!n        i  t  inn,  the  role  of  past  tU  sc  r  i  Hi*  iiiu  Ion  in  cnricnt  "cnhRlrr.  oF 
.n'v^  rty"  iK'Oils  {6  be  rcai:scnsc;d .     Much  "past"  ilif;cr,iniin:it  i«n  In  not  something 
m  tlif  diJtjnt  past,  but  rather  Is  rectnt  .     lU.u.uit  iilr;rrimin.Ttion  a>;ainst  blacks 
,it  cut  ifii  in  marisive  librics  unt  il  ."i  iN'ii.ulp  or  so  nyn,  part  ir^l.Trly  in  the  South. 
Most   ht.icks   (and  whites)  over   tht^  ,trc  i>f   16  vrai:;   (nore  Ih.in  half   the  population) 
we  It;  born  when  the  nation  still  h.Vd  m.iiJj-.ivc  oo)»tr  \Vnrn  Ni.rrli  and  Sbiith;  Host 
i>l.uk:;  over  thirty  yr;>r2  of  aRO  were  rdticate<l   in  si*j'.i'*J'.at(d  rrlioolr.  of  lowo'r 
qvialUv  than  those  of  whltcsi  and  many  liavi:  fi-lt  thr  w.  U-ht  of  blatant  r;rt;ial 
.!i-.crlininnt?on  In  at  least   tiie  early  part  ui   tln  ir  i*tnplbymi_'nt  careers.     And  tlic 
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Oority  of  those  black  SrnerlcaHs  uh.i-r  I A         nf  ?h  have  parents  who  have  ' 
linffcrcd  from  blacanC  racial  discr  Imln.i  t  ioL.     florL'ovor;  mbuc  whice  Americans 
uvi3.   Old  afio  of  iuL-nzy  have  buncf  Icccii  /  if  l.inly  In.llreccly;  from  blacaiic 
rjclal  discrimination  in  several  iris  c  1 1  ui  J  n|i;i  I  iirt-nr,;     p„t  this*  recent  pasc 
Jirtcrimlnaciun  CORpthor  with  loJ.iy's  hl.n.ii^a  .nn,l  divert   tyj.nrJ  of  rncla'l 
diNCi  iminatloti  nnJ  you  ha  'c  a^bctLi^r  .:o,u'riu|i.M.  nf   thi.  Cnusc-;  nf  inoch  lil;jci;  * 
|»nvL'i-ty. 'uncmploymerit,  ahfl  unaercmproyintMii  tlwin  resnrrocted  pover cy-subculcuf (i 
thforler  provide.     The  real  dijcmm.,  is  the  parsi.st  i.iK  canfjia  of  incerlocking 
.nuJ  instltucionalizcil  discrimlnacion  in  tills  soclr-cy. 

1  noCeU  in  Che  firsc  seccion  of  ihiB  paper  tli.it  a  subscancial  mnjoricy 
oi   UlEcW  Ajner leans  surveyed  in  a  1979  Matiiematicn  liurvL-y  ft-ul  that  ch5re  is 
.1  gicjt  deal  of  racial  dlscriininatiori  iii  this  ccyuntry.     And  che  supp6sed 
iKiK^f  iciaries  of  affirmative  acclon  (tliosc  wich  IncoiriL'S  over  52&,dnb)  were 
SLjiiKwhat  m6re  likely  than  che  poor  Co  rrport  a  Kreat  deal  of  d Iscr iml na c l»n . 
Ilicre  Is  a  con^-ensus  amoni*  large  mnjorltlcK  of  the  poor  and  of  the  middle  class 
th.u  racial  d I yc r imina tlon remains  a  sfrious  probU-nl.'    In  this  same  1979  survey*^ 
,1  m.tiurity  of   thi  bISck  r5sp6hdent-;  saw  a  d.-cHnin);  national  cnmmlcmcnc  Co 
equal  rights'.     The. survey  asked:  "Ms  che  push  for  rcjiihl  rlrJils  for  black  people 

in  this  cpuncry  moving  ton  fast,  aC  about   lUr  rlrjit  p.ice',  o^  coo  irlow?"  KuUy 

-    _  _  59 

three  tjuarters  said  "too  alow."        this  coniparfs  dratnac  I  ca  1  ly  wich  Che  results 
of  a  sl/iillar  quuscion  asked  In  a  H.irris  survt-y  in  1^70;  iii  tliac  survey 
wnly  W  jiL-rccrif  said  "ebb  slow,"  wich        perct-ni  saiinp,  "aNiut  riphc"'''^ 
lite  overwhelrolng  majoricy  of  black  Americans  hclirvslchac  che  U.S.*  conunicmont 
to  racial  equaiicyris  crodinR.     Moreover,  mlddlc-c  l.isl  hlack.s  arc  somewhat  n>or5 
likely  Chan  poorer  yhices  Co  feel  chac  tlio  moveiitcnc  coVraclal  equalicy  is  Eolnc 
too  slowly.     Wliilc  7^  percenc  of  chnse  with  incomt-.s  uridor  ?f.,nOb  said  cite  push 
lur  :\-quWl  riRhts  was  Vtoo  slow,"  83  pen-t-nt  of  Hhis.:  wij,h  Incomes  over  $20,000 
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:iaid  "tuo  slow."  Those  wi»o  arc  auppasi  d  to  linvu  inniic  the  *Brcatest  progress  ' 
(li  tlitt  last  dccaiJc,  mUilIc-lhcbmc  bl.icks*;  .ire  a  hit  more  likely  thnri  the  rci^t 

see  equal  rljjius  as  movlttg  loo  uluwly,  .i  s  w<*ll  us  to  ri*|ior c  a .  grcac  deal 
o(  <i i  s f  r inilnat  ioi^  i n  the  country,  ^ 

Itow  do  bi-ack.  Amcr.' c.nnb.  SOL*  affirm.itivi'  .irtl<iii?     Ar.ciirdinp,  to  n  1980  • 
'"'^'C}i:j-"!^:!i2.1"!^?H  iJurvey  of  1 1  ii  inUM.h'- 1  ru  ivno         mMH- r- 1 iictKnr  lilnck  rc.iderN, 
;h  Ml' ri- I'M  I  s.iw  afflrmallve  aciii>j»  .is  "fiomfwlji.it   uf  Ki-r  t  I  vi:.  "    Virtually  all 
('.'■.  iuTuvni'}   thoup.ht  affirin.1t I vc  .id  ion  vonlU  still  l>o  nL-fd<;il  In  the  1950ii.^^ 

CONCLUSION;    I'Uiw.ic  i'Oj.Tt:y  IN  iiKTRO(;rU:ssroH 

f  ul'  wovM-wivn  tountl]  -  vxpnh^iny,  uinjiloymcnt ,  L*dur..it  ion.i  I ,  .-jiid  Housing 
oi'i"'rivitii  ty  for  ninoritios  and  women  h,»f;  slowed  si  i;ni  f  icant  ly  over  the  \asc 
: .  V  yi-.n-:.     OOvi-riimf  ntnl   jibl  i  cytn.ikc  r  r;  iinii  jirlvrnW-  sCrtor  orficlals  arc  now 
jit  «■.>!  i  kij>  j  id  with  ni.illiii  other  thjiJi  i-.it:c  arni  sox  Ji  sr  r  i  in  I  n.i  t  ion  .  .^ri  the  fall 
WoiO 'ioii|;r.-;;  i  oinl   r  l- j     t  J  on  of  .1  irtiicii-nc.-iktl  ,{ .li  r  jmnsin^;  iviU.and  rtqent  . 
;h  vc'li>i)miiil  i  in  the  Mi-.ii'.an  jrdmi  ni  ut  r.it  tiMi  cI<Mrly   i  n<l  i  i:  ;»t(.' .     Bonk;;  by  n,t.'n 
svi.-h  .ir.  Ul.i.-.cr  .inj' Gxlilcr  are  widely  iicraMcd  .i:;  ili  monst  r.u  in^  th<-*  need  for 
i-.i'vc:  iiKii.MU  to  pirii   b.iciv  furtliu'r  from  it:;  .iliiMiIy  w*'nI:oniiii;  cotnini  t  ncnt^  tu      u.i  I 

i-  ;;'!»ts;      It   was  only  .i  cenlury  .liin  ihnt  .»  duMdi*  jt»r  two  (»r  f.rc.it  pro^jryss  in 

IV  jt.iiul  iii^;  t'">l  tlf:i  for  black  Aiiarirans   ( 1  Hfi5- i  .Sfl  5 )  ,  c.il  U-.l  the  Kecons  t  r  uc  1 1  on 

•."•-■livnl.  --f.i:.   folliiutrd  aii   too  son  by  :\  diam.itic  rfr;ut  tti*ni  i-.  hf  conr.or  v.i  C  ism  and 

ii-  uctioti  c.illi^*!  the  Uirdcnption  pcriitil.t  UTjIIl  thi-r.*  arc  cL-rtainly  m.ijor 

.li  ( 1  It  ctucy  becwt'cii  til  on  .in  J  now,  tuihny,  only  Ifi  yi-.ir:;  aftrr  public  policy 
stiirtv-d  siiinlf  icaiit  ly  lii  favor  of  rxpaiuh-il  oppor  t  lin  i  1 1  c-;  for  nihoricic;;  and 
women ,  wu*  ayaln  yccm  to  be  luovinf;  in  -i  i*onsoi  var.  I vi*  .uul  rc.icf  Innnry  diri^ccion. 

puworfvil  leaders  are  now  c.iilinj*.  i'or  thr  ondinr.  or  rctjuccion  of^af Firiiiacive 
iloii  ;iiid  LMjiial  ojipurtunlty  profivims  .     the  b.tftoM  J  I  nr  nn  rvalu.itinR  af  f  i  r  m.i  1 1  vt 
itum  1';   that  moro  than  j  dt'cndu  int<»  .i  f  f  t  rui.i  t  f  u<  •  .rcJiMir  tw  jjyr.tunatlc  or 
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lUmJ.iiML  hUil  cliaiiHUU  can  l>c  Ol'cii  in  .»ny  m.ij.ir  1  ust  1 1 iit  ioni)  i  .M>cCor  in  fhe  United 

Stiitcs'i     uiilcc  males  ovtrrwhclningly  domin.iti:;     often  .ilonc,  tippcr-levol  arid 

•'.iiMlo- Il'vl'L  positions  In  virtually  every  mnjor  hnre.inr.riit  Ic  orgnnltatlon  In 

tiiij  U.S.,  from  ti»e  DepnrtriL'nt  of  Defonye,  to  noiii-i'.il  Hotor^,^  to  state 

...<..         *»*  .  .  .     .  ■ 

li-(|l»l.itnt  L'lj ;   local  banks  I  hntl  Siipc  rin.ir  ket  s .     TIm*  ilinilu.iiir  concern  has  shifted 

.iw.i V  '  f  t  otii  i.jttiirns  of  1  nu  1 1 1  lit  lon.il  1  r.oU  rni'c  .iii.l  ■-«'>:  d  i  scr  inl  lut  Ion.  SacJly, 

tiucie  tiwrr  -.-o'^k.  Ky  i!u'  siuft  h.ivt»  hocn  tlio'^i.'  j»c(»i'U*  who  U.ivi.'  lunp,  sufferecl        *  ' 

lion  t  r.ifli  1 1  oii.-il  IKsc  1 1  ut  icjn.i  1  i  2Cd  dlscrimin.it  Ion  —  minorities  and  women. 

:Ujch  tlcb.it  c  and  action  on  affirmative  action  fiefins  mlsplnced.  An 

.»rr.-»nl     t  ion  '  :i   iouyt-rs  ariil  accoiint  aii  t  s  iri.iy  nL-jtot  i.irc  with  the  ijove  rnjncnt '  r. 

];iu'VLMi  uvi!r  a   long  period.     And  tlie  result   may        .in  .if  f  i  rrnat  Ivc  action  plan 

uJiii'l!  U,  not   }',ro\indcd  in  a  careful   study  of  d  1  .sc  r  i  in  i  u.il  ion  within  the  orRanlzation 

■   pn  c  Iculnrly  of  ttiC*  ccwcrr,   suhtlt,  .Tnd  !;oj»h  1  &  l  i  ci  t  cd  forns.of  dlscr  Ini  nat  Ion . 

iiii;.   in  turn  nay  It-ad  tp  .i  poorly  const  i  net  cd  af  f  i  rm.ic  ivy  action  plan  Issued 

with  f-TiifarL',  but  <n»e  which  is  to  Be  weakly  onfortoj  niid  cokcri^    A  top.  Sc.-irs 

.  ^.  .iitivi:-  icCi'nClv  ron;tl. lined  ahnnt  neRot  i.it  ion?;  with  r  he-  Kt»v».riunent ;  "l/i* 

.m-  fuf-Lfd  to  cii-ate  mcnnids  of  paper  to  prove  tliat   pioplC  aicn't  availaiilc 


1  lis 


htcni  of  crcatiVL'iy  arid   innovntlvely  dtrvu  I  ftp  injt  ( riihii  i  qi  m:.  to  inako  rjurc 


it,M>;>lC'  ail-  .ivai  lablf.  UhcthiT  he  would  n);j:rL-ss  ivi'ly  i>urj:nc    .he  dcvclopiai-nt 

III"  n,'-v  t  L-chiiictuL'M   to   fin.^  qualified  woinen  ami  iii  i  nor  i  i  i    .   if  he  did  nnt  face 
t"!ii-  pjpiTvAuk  iri  open  to  question;     Hut  a  niimlier  of  iMtsi-rvers  of  ornanlzntlon:; 
;is:}i«  ;"iinj';  ori;an  iza  t  ioiui  1   reactions  to  affirmative  .iclion  have  noted  that  too 

of  the  effort  oftiin  fioeG  into  paperwork,  hotlt  'iCati^tical  arid  ■  Icj'.al ,  .and 
too  little  Into  "Jbjjr  CSS  ivel.y  finding  niiiori  t  ii'-s  and  womc^-for  nont  rad  i  t  iunal. 
po:;itions.     lu  a  recent   .iVticlc  two  veteran  m.iiia;{V'im*nt   tonsnlt.Tnts  hnvij  concluded 
V\or\  their  exi»e  ricrnce  iiofunly  that   too  niiich  rorporiitt-  effort   is  aimed  at 
winniuK  th»>  statistical  U.ttle  hut  al:;o  that   hnstt],.  nv.-i  r»-act  Inn;. ,  llttln 


Am 
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lMiJj;^*t  mon«?y,  onJ  poor  m.itiai;i-fni;nt  linvf?  crcnlrd  "inonp.ri.*! "   ifSlrniative  acticiK 
plnns  uhUh  are  wcak.^  The  Jcnk  efforts  mny  htln\x  in  or  upp.rntJc  n  fuw  tnlnorUlcc 
.ind  women  but  alienate  mjn^  white  males,  who  cm  now  blomc  their  own  problems 
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Oil  .1  ( t  i-i  Hid  I  Ivc  action.  ' 
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PHILADELPHIA  I9I04 


Th  €  La  to  Sch  ool 
3400  CHcstMUi  Street 


duly  21,  1981 


The  Honorable  Augustus  F.  Hcf^iris    ^  ^ 
Cbrigressibrial  Black  Gaueus  4c- 
H2-344  Hduse.Anhex  #2___  ^     ^ii^  ^ 

Washington^  D.C.      20515  ^ 


Dear  Congressman  Hawkins: 


Barbara  Williams  suggested  that  I  send 
the  enclosed  to  ydu.    Your  thoughts  and.  comments 
would  be  greatly  appreciated. 


i^nb^ely , 


R.  Smith 


RRS:eb 
Enclosure 
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STATEMENT 

'  Of 

.  Ralph__Bi:_Smlthl_   

Assistant.Prpf essor  of  Law 
Un_iver_sitY  of  Pennsylvania 
Affirmative  _Action_  to  blMahtle 
Process  of  Discrimination, -End  Political 
Isolation  and  Economic  Exclusion. 


Before 

the  Subcdmmittee-'oh  Constitutional 
Right s _ of _ the  Senate  . Judiciary  • 
Committee,  Washington,   D.C. , 
June  18,   1981  , 

s 

INTRODUCTORY  REMARKS 

'Mr.  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  affording  me  the  opportunity  to  share  my 
thoughts  on  the  status  and  future  Sf  affirmative  action.     The  af-^ 
firmative .action  issue  remains  one  of  the  most  important  and  one 
of  , the  most  mis\inderstood  issues  on  the  nation's  current  agenda. 
It  is  my  fervent  hope  that  these  remarks  will  help  -to  alleviate 
and  not  to  compbuhd  some  of  that  confusion.     My  name  is  Ralph  R. 
Smith.*     I  am  currently  an  Assistant-  Professor,  on  the  faculty  of  . 
law  at  the  University  of  Pehhsylvahia. 

I  am  honored  to  h/ave  the  opportunity  to  join  the  likes  of 
William  T.  Coleman,  Martin  Kilsdh,  Vilma  'Martinez  arid  Robert  Sedler 

  •       ;  i 

*       Professor  Ralph  R.  Smith,   a  member  of  the  National  Conference  of 

Black  Lawyers,   the  National  Bar  Asadciatidn  arid  a  Pounding  Board  

member  of  the  Affirmative  Ac tidh  Coord iha£ing_Center* .is.recent  Past 
Chair  df  the  Sectidn  ot\_MinQrity_Gcoup3_of  the.Asaociatipn  pf ^ 
can  Law  Schools. __He  teaches  in  the  corporate  area  (Corporations  and 
Securities  Regulations )>nd  has  written  and  lectured^^ extensively  on 
affirmative  actidn  and  civil  rights .    -He_appeared  as  counsel  for 
amici  ih-Bakke- ahd.FulliloVe  ■in  the  United  States  Supreme  Court,  in 
D^OA_y^_Young  in_the  U.S.  Court  of  Appeals  for  the  Sixth  Circuit  and 
in  Scarpellif  V.  Rempson  in  the  Supreme  Court  df  the  State  of  Kanaas. 
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in  urging  this  Subcommittee  to  lend  its  weight  and  raise  its  voice 
to  support  a  worthy  cause  —  that  cause  being  the  strengthening  of 
affirmative  action'.     Moreover,    I  feel  particularly  privileged  to 
add  to  the  record  of  these  proceedings  not  only  my  own  prepared 
statement  but  a  statement  from  Working  Women*   a  national  membersh.ip 
organization  with  local  affiliates  in  thirteen  cities  throughout 
the  United  States.     That  statement*   entitled  "In  Defense  of  Affirm- 
ative Action;     Taking  the  Profit  Oiit  of  Discrimination",  provides 

an  insightful  perspective  on  many  aspects  of  affirmative  action.  I 

_     J  "     •      •  

would' also  add  to  the  record  the  e:cceilent  history  and  analysis  of 

the  federal  contract  compliance  effort  which  was  prepared  by  Barry 

L.  Goldstein*   Assistant  Counsel  of  the  NAACP  Legal  Defense-  and  Edu-  — 

catibhal  PuQdl    Inc.     This  document*   entitled  "The  Impbrtahce  of  the 

Contract  Compliance  Program:     Historical  Perspective"*   should  be 

required  reading  for  anyone  seeking. to  understand  this  area.  ; 

While  I  appear  today  in  defense  of  affirmative  action*   mine  is 
not  the  role  of  dispassionate  counsel.     I  am  a  supporter  of  af- 
firmative action  and  I  believe  strongly  that  affirmative  action  is 
an  appropriate  and  indeed  a  necessary  response . to  the  prevailing 
realities  of  cbhtempbrary  America.     This  position  is  one  that  is 
reinforced  by  my  own  active  involvement  as  lawyer,    teacher  and 
scholar  during  much  of  the  decade-long  debate  on  affirmative 
aiction. 

*»  :  . 

My  formal  statement  is  built  upon  four  assertions^     One .  The 
issue  now_at  hand  is  the  political  viability  of  affirmative  action* 
not  its* legality*  nor  its  constitutionality*   nor  its  morality. 
Two .     Affirmative  action  is  politically  viable  since  it  is  not  only 
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responsive  to  the  legitimate  concerns  of  a  broad-based  constituen-  . 
cy*   but  also  because  it  seeks  responsibly  to  balance  competing  le- 
gitimate interests*   needs  and  aspirations.     Three,     None  of  the 
arguments  agaxhst  affirmative  action  can  w\thstand  serious- scru- 
tiny.    Four.     The  arguments  for  affirm-iMve  action  are  compelling 
in  light  of  the  urgency  of  addressing  now  the  problems  of  inatitu- 
ciOhal  discrimination,   political  isolation  and  economic  exclusion. 

After   it  was  ahhouhced  that  I  was  invited  to  appear  here  to- 
day,  several  of  my  friends,   acquaintances  and  colleaguei  called  to 
express  their  concern  and  to  offer  their  advice.     They'were  con- 
cerned -that  these  hearings  came  at  a  time  when  there  appeared  to  ; 

'  '     _,  "     "  « 

be  a  wholesale  retreat-  from  so  many  of  ^e  programs  arid  the  poli- 
cies that  addressed  the  heeds  and  concerned  themselves  with  the 
plight  of  those  who  are  poor  and  powerless  in  this  powerful  land 
of  plenty.     They  vvere  concerned  that  these  hearings  held  ominous 
implications  that  yet  another  retreat  was  in  the  offing  —  that 
is,   a  retreat  from  a  commitment  to  move  affirmatively  to  dismantle 
the  process  of  dis^crimihat ion  and  to  remove  the  barriers  to  full 
participation  in  the  nation's  political  proaess  and  ecOhoray. 

Being  well  aware  of  the  "position  of  the  Chair  of  this  Subcom- 
mittee —  a  EOSition  taken  publ icly. . repeated  oft§n  and  articu- 
lated well  —  i  was  uhable  to  do  much  ■  in  the  way  of  allaying  these 
"concerns.     I  cbuld  Only  say  to  them  that,  notwithstanding  hia  pub- 
lic position,   the  Chairman  had  given  his  assurance  that  he  was 
sincerely  interested  in  hearing  all  sides  and  had  given  every  in- 
dication  that  he  would  approach  the  issue  conacientibusly  and 


would  decide  fairly^ 
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Since  I  could  not  say  more,   I  listened  to  their  advice.  The 
message  was  uhamious  and  it  was  clear:     Tell  the  Subcommittee  that 
aff^-rrfative  action  is  working. 

Since  I  had  already  said  just  that  in  the  statement  I  had  pre- 
•..  pared  for  the  SubCpmmittee ,   ^his  did  not  seem  a  particularly  valu- 
'able  piece. o£  advice.     But  then,   after  hearing  ^he  same  refrain 
again  and  again,   I  developed  a  better  understanding  of  what  my 
fi^iends  and  .colleetgues  werv.  saying.     And  it  was  as. .much  a  message 
to  me  as  it  was  to  this  committee. 

Those  of  us  wh<4  support  affirmative  action  have  been  on  the 
defensive  for  ab  long  that  we  respond  reflexively  to  the  arguments 
against  affirmative  action.     And*  is  I  reviewed,  my  statement  here/ 
I  found  that  I  too  am  prone  to  that  response.     In  my  statement  I' 
confront  and  offer  rebuttal  to  the  most  serious  accugations  lev- 
eled against  affirmative  action.     What  1  did  *not  do  enou^  of  was 
to  share  with  yo_u  enough  of  the -real  operational    side  of  affirma- 
*      tive  action*  ct'^  -  ^ 

Affirmative  action  is  more  than  pblicieB  and  programs,  inputs 
and  outcomes/   arguments  and  responses.     Affirmative  action  is  a 
real  life,    flesh  a"hrd  blood  human  and  humarjp  phenomenon.     This  is  ■. 
something  those  b£  us  who  are  members  of  academia  and  members  of 
^   Congress  forget.     That  is  why  we  do  not  remember  to  say  often 
•enough,  clearly  enough/  and  loud  enough  that  affirmative  action 


Af ^^irmativa^actioh  worked  for  both  white  workers  and  black  work- 
ersi    for  both  women  and  men  in  a  Kaiser  ^luminum  plant  in  Gramercy, 
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Louisiana.     Krior  to  1974^  whe^n  Kaiaer  wished  to  hire  craf tw^rker s , 
it  would  go  butside^the  company  and  Hire  people  with  previous  craft 
experience.     As  a  consequence,   kaiser  production  workers,  whether 
black  or  white,   male-  or   female,  were  effectively  denied  an  oppor- 
tunity to  advance  to  the  higher-paying  craft  positions. 

^    1^"  1§74  kaiser  and  the  United  Steelwdrkers  of  Rmerica  er^tered 
into  a  collective  bargaining  agreement   that  contained-  among  other 
things  an  affirmative  action  plan  designed *to  eliminate  the  con- 
spicuous imbalahc4"*|Lh  Kai:ser's  ttieh  almost  exclusively,  white  craft- 
work   forces.     The  linchpin  of  this  plan  was  an  on-the-joU  training 
program  --  a  job-training  program  which  for  :fhe  very  first,  time 
would  allow  production  workers,  black  and  ,whitc,   men  4nd  -women,  the 
opportunity  to  acquire  the  skills  to  be'cbrae  c  raf  tworkers . 

J 

It^is  well,  known  that  one  white  employee  who  was  not  accepted 

,  irtto  the^program  in  its  very  first  '-year  instituted  li  t  igation- co 

challenge  the  fact' that  some  places  were  set-aside  for  blacks.^  - 

What   is  often  ignorecJ  is  that  the  rest  of  the  white  workers  did 

not  sue.     to  the  tbhtrary,    their  ^  union  defended  the  plan  agres-- 

sively  straight  up  to  'the  United  States  Supreme  Court  where  they 

ultimately  prevailecJ.     The  union  and  the  workers  real  ized  ,  that 

afcirmativ&  actibh  cbhsiderat ions  had  served  to  encourage  their 

empibyer  to  rethink   its  employment  practices  and  to  change  them  in 

__    ■  'ft   " 

such  a  manner 'as  to  increase  the  real  bpportuhities  for  all 

wbrkers  .  ,  •  ,  ^ 

*m  -  -  --  

If  we  move  fcrbm  Gramercy,   Lbuioiaha  to  Detroit^,   Michigan  and 
frbiii  prbduct^ian  and  craft  worUers  to  police  officers /\we  find  that 
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heitHer  the  change  of  locale  nor  of  employment  affects  the  asser- 


tion that  affirmative  action  works;    'in  Detroit, we  have  a. city 
that  was  torn  by  ratiaX  tension  that  twice  erupted  into  major  civ- 
il disturbances;.^  city  in  which  much  of  the  tension  was  attrib- 
uted to  the  poor  state  of  police-community  relations;  a  haif-biack 
city  in  which  a  virtually  all  white  police  force  was  I^obked  bri  as 
an  ar^  of  occupation. 

^        Realizing  the  dangers  inherent  in  the  situation^   one  bi  the 
first^thih^  Mayor  Coleman  Young  and  his  Police  Commissioners  did 
was  to  institute  a  plan  to  increasf  minority  preaence  at  all  lev- 
els bf  ehe  police  department.     As  could  be  expected,    there  was  a 

\lawsuit  brought  by  some  white  officers  who  perceived  their  chances 

b-f  prbmbtibh  as  being  a-fiected  adversely  by  liny  plan  that  would 

    __    2/ 

take  account  of  race.— 

■     _  ■  .        _         -  •     _   .  _  -    _  .  . 

f.^      Ill' finding  fbr  £he  City  and  reversing  the  trial  courts  the 

Court  of  Appeals  for  the  Sixth  Circuit  conveyed  its  understanding 

of  tiie  real  issue  presented.  . 

■  ■     .  ,   ,  ) 

The:  Argument  .that . police. need  more  mirVprity   >/  ' 

officers  is  not  simply  that  blacks  communjtcate  ^ 
better  with  blacks  or  that  a  police  department 
should  cater  to  the  public's  desires^  .Father^ 
ie_is_£ha£-jef  fective_crime  prevention- and  splu-  ; 
tion.depend  heavily  on. the  public  support  and 
cooperation  which  result  only  from  public  re-  - 
spect  and  confidence  in  the  police ^2.' 

There  is  ample  evidence  for  optimism  in  the  city  of  Detroit.  Per- 
mit  jne  to  add  on  this  point  an  excerpt  frbra  a  brief  submitted  by  a 

coalition  of  community  organizations  in  support-..^f  the  Detroit 

     4/ 

police  department.— 
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the  availabilttjf  of-significaot  numbers  of 
black  police. of tice?s_hasldemonstrablY_  increased 
the_£lexibility  of  the  Detroit  department  to-re- 
appnd  to  potential  law  enforcement  crises^    "^^^i  — 
tiasKs  of  preventing  crime  and  appreheoding.crirain- 
ala  have  aIso  been  mada_ea8iersL.   As.  importantly, 
i£_appears_£hat_the  community. support  so  yital  to 
the  lawenforcement  function  is  more  liKely  to  be 
achi/eved There  are  fewer  yonf^phtatlons  between 
the  citizens  and-^pdiice,   feVer  poIice  are  killed^ 
fewer  cdmplaihts  are  beihg_f iled_with  the  Michigan 
Civil  Rights-Commission^,  attitudes  toward  police 
have  Improved.     Both  the  police  and  the  comfiunlty 
feel  that  a  larger  proportidn.df  the  blacK  commu- 
nity support  police  efforts-Z'  _ 


Perhaps  in  some  other  place  and  in  another  era,   these  may  seem 
inconsequential.     From  the  perspective  of  those  who  dehl  daily 
with  the  problems  and  tensions  of  urban  America.   What  has  happened 
•in  Detroit  hai'been  an  accomplishment  of  great  magnitude.  _ 

The  proposition  that  affirmative  action  works  ddea  hot  change 
when  we  move  from  the  police  academy  to  the  academic  community; 
the  raihdrity  presihce  that  has  come  about  because  of  the  affirma- 
tive action  era  has.  enlivened  the  learnihg  ^hvirohtnent .  enriched 
Intillectuai  cdnteht,   ahd  ehhahced  the  educational^ experience  of 
studehts  and  faculty  alike . 

Affirmative  actidh  cohsiaerationa  in  .admissions  and  financial 
aid  have  served  to  sensitize^ faculty  and  administrators  to  the 
often  artificial  and  arbitrary  barriers  erected  by  mandatory  cut- 
offs khd  ah  exclusive  reliance  on  numerical  indicators.  Thus 
there  are  now  countless  programs  that  carefully  3ct:»tinize  appli- 
cations of  both  whites  and  minorities  in  an  effort*  to  discern  Mo- 
tivation and  otHer  not  easily  quantifiable  qualities  that  might 
suggest  the  potential  for 'success.     One  of  the  most  highly  touted 
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o£  thase  programs  is  the  Special  Admissions  Curriculum  EXperiiiieht 
.(Sp.A.C.E:)  program  at  Temple  Oniveroity  Caw  School^     This  program 
considers  any  number  of  qualities  thus  affording  each  applicant  the 
opportunity  to  qpuaiify  for  admission.     No  one  at  teinisie  will  deny 
that  the  approach  arid  the  program  was  sttmula'ted  by  affirmative  ac- 
tion* considerations. 


The  positive  impact  of  affirmative  action  on  higher  education 
goes  well  beyond  access.     At  moat  institutions  the  curriculum  re** 
fleets  the  concerns  arid  cbhtrlbutibhs  of  the  Hew,  constituency.  While 
many  of  the  experimental  courses  may  have  been  discontinued*  many 
have  flourished  and  have  become  in-tegral  components  :6f  the  curriculum 

Affirmative  action  considerations  have  encouraged  the  strength- 
ening {and  in  some  instances  the'establishment)  of  grievance  pro- 
cedures for  ail  employers.     Moreover,  as  in  other  industries,  higher 
education  has  had  to  rethink  its  excessive  reliance  on  credentials 
for  the  non-academic  side  6^  its  workforce. 


The  new  constituency  fostered  by  affirmative  action  has  played  a 
large  role  in  helping  educational  institutions  to  realize  that*  al- 


though they  may  'function  as  employers,   landlords  and  inves^rs, 
these  activities  must  be  conductecJ  in  so  resE>6hsible  and  forfeitright 


*a  manner  as  to  consistent  with  their  primary  role  as  institutions 
of  higher  learning. 

■       i  ■  ■ . 

Whether  we  look  at  the  production  line  in  Gramercy,   or  ^nto  a 
patrol  car  in  Detroit,  or  into  a  campus  in  Los  Angeles,  we  find 
evidence  that  affirmative  action  is  affecting  our  social*  economic^ 
and  political  landscape  and  changing  it  for* the  better. 
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STATEMENT 


Of 


 Ralph  _  R. _Smi th   

Assistant  Professor  ot  Lav 

University  of  pehhsylvanlaL   

Aff  irmativ^.. Ac-tioa  to  J)i3raantle  the 
Process- of  Discr  iminat.i.Qn^.         .  PplA^.^^^^ 
Isolation  and  Economic  "Exclusion 

^  Before 

The  Su5cpmmi£tee  on.'Cpnstitucional 
Righ c s ^ o*£ - 1 h e _ Senate  J ud i c ia r y 
Committee,  Washington*   D.C. , 
June'  18,  I98I 


rATEMEtIT 


Tl,e3e  K^^rings  underscore  the  f»ct  thie  She  a.J^te  ^bout  affirm- 
ative action  haa  shifted  focus  as  well  as  iorum.     The  question  at 
hand  is  not  whether :a£fir»ative  action  is  Soral,  legil  or  constitu- 
tional.    The  significant  qUestibh  how  Is  whether  affirmative  action 
remains  k  politically  viable  policy  option.     Because  tfie  issue  is  ^ 
one  of  political  viability,   it  is  approprtaee  that. affirmative  ac- 
tion be  reviewed  to  see  whether  it  is  responsive  and  resi^rtsible^ 
that  Is,  responsive  to  the  leg'itimate  needs  aSa  aspirations  of  an 
identifiable  constituenby  and  responsible  in  th.  sense  of  being  Cog- 
nizant of  competing  legitimate  interests,   needi  and  aipirations  and, 
where  possible,   fcrging  an  aicommbdit ion. 

Measured  by  this  test,   the  survival  of  affirmative  action  seems 
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assured.     Affirmative  action  responds  to  a  broad  constituency. 
TTixs  cdhstieuehcy  is  hot-  limited  to  the  beneficiaries  q£  affirma- 
tive action.     Despite  all  reports  to  the  contrary,   there  exists 
still  "in  this  country  a  broad' base,  of 'support   for  deliberate  meas'* 
urea  to  end  ^he  rao-ial  domination  that  has  characterized  and 
crippled  American  society.     A  recent  strongly-worcJed  letter  to 

'  David  Stockman  opposi-ng  proposed  changes  in  the  federal  contract 
compliance  program  numbered  among  its  signatories  Lane  Ki'rkland, 
Presiden,t  of  the  AFL-CId,   Patsy  Mink  of  the  Americana  for  Dethd- 

^^s^ratic  Action*   Douglas  Fraser  of  :the  UnitetJ  Auto  Workers,  Dorothy^ 

^i^dings  of  the  League  of  Women  Voters  ^xaf  the  United  States  and 

\  ,    •  -  .. 

some  thirty  others  repreaenEihg  -drga^^  and  unidhs^  public 

interest  groups  and  community  groups  across  the  country-'  These 

'    diverse  groups  ma^e  clear  that,  whatever  their  cJif f eren'ces  on 

dther  matl£ers,    t>iey  were  "united  in  dppdaitidh  to  changes  which 

would  sound-  the  death  knell   for  the  federal  contract^^ompliance 

prugram,   Cor  fdrty  years  a  vital  elemeHt  In  the  hatiohaX  effort  td 

provide  equal  employrnent  opporttini ty '1 ^' 

The  depth  and  breadth  of  support  fdr  affirmapl'4e  actidh  Xs.  due 
in  large  measure  to  the  fact  that  affirmative  act'ion  has  been  inr- 
piemented  in  a  reasonable  and  responj^ible  mannel/^servi ng  those  who 
^  have  been  histdrlcally  deprived  while  remaining  cognizant  of  those 


who  might  of  necessity  be  temporarily  denied./  Those  who  pr^etend 
that  affirmative  actidri  i^  an  iriserisitive  and  perVerted  improvisa- 
tion of  a  band  of  overzealous  bureaucrats  seem  Intent  on  conjuring 
up  an  image  that  bears  iitrle  resemblance  to  reality- 
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ftffirmative  action  programs  and  pblidiea  can  &e  divided  into 
three'broad  catigoriea:     cbiirt-brdered  remedial  meaaurea?  contrac- 
tual conditions  imposed  on  contractors  and  grantees;  voluntary 
efforts  undertaken  by  emploirers  and  institution^.     None  of  these 
evince   the  overzealousriesa  the  critics  assert. 

Courts  order  race^conscious  remedial  measures  only  after  pro- 
'tracted  litigation  resulting  in  specific  findings  of  'identi  f  ie'd 
discrimination  .and  even  then  only  when  lesser  measures  would  not; 
suffice- 

Affirmative;  action  requirements  attached  aa  cohaitiOns  for  re- 
ceiving fideral"  fiihds  are  focused  primaril^^  on  the  federal  cdntract 
compliance  program  develoi?ed  by  way  of  ExeaGtive  Order  11246.- 
Prom  1941  to  1980  iight  Presidents  of  both  parties  have  contribute^ 
to  .the  de^.eI6pmen£  of  the  current  program.     This  bipartisan  Support 
has  bein  d\^o  constant,  tailoring  of  this  program  to  avoid  impoa- 
ing  overiy;^urdensome  requirements  oh  the  private  -sector.  ^Contrary 
to  the  pdpaiar  caricature,  employers  do  not*,  have  to  meet  . any  single 
numerical  target.     Nor  are  they  required  to  pass  over  better  quali^ 
fied  candidates  for  entry  or  promotion  decisions. 

And  voluntary  efforts  are  certainly  not  going  to  be  any  leas 
sensitive  to  the  interests  of  white  m^les.     tnsti tGtionS  which 
have  had  closed  doors  for  centuries  ar^  not  likely  to  open  those 
same  doors  30  wide  as  to  affect  significantly  the  opportunities 
kvailable  to  whites.     An  of t-overlookid  but  important  fact  is 
that,   with  one  inception,   tbe  cases  which  found  their  Way  to'the  ^ 
supreme  Court  involved  modest  voluntary  efforts:     In  ^• 
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Odegaard^'^ ,   the  controversy  was  over  18  places  in  a  law  school 

class  of  iSb.     In  Regents  ot  the  University  "o£  California  vi 

 9/  -  . 

Ba k k ,    It  was  over  16  seats  in  a  mfedical  school  class  of  100. 

...    ^.   1  Q  V  .    .      .       __  .    .  __  _    

In  Weber  v.   Ka iser —  ,   it  was  over  7  places  in  a  newly  estab- 
lished training  program.     In  hone  of  these  cases  or  the  couhtleas 
other  challenges  to^  voluntary  efforts  wlyi;ch  have  been  filed  >in 
courts  across  the  country  can  there  be  fountj  an  iota  of  evidence 
tha£  unions,   educational  ihstitutiohs,   goverhmeht  agencies  or  pri- 
vafe  employers  are  so  enchanted  with  ^ffirmative  action  that  they 
have  forged  ahead  disregarding  the  rights  of-  white^.     And  even 
wero  they  inclined,  to  do  r:o,    the  Supreme  Court ■  has  made  it  clear 
that  a  strong  predicate  must  be  established  for  each  instance 
where  affirmative  acfibn  amounts  to  a  racial  preference.'    For  pub- 
lic agencieu,    the  Equal  Protection  'Clause  of  the  Fourteenth  Amend- 
ment requires  the  program  be  substantially  related  to  a  cbmpellihg 
governmental  interest.-   For  the  private  sector*   such  voluntary 
efforts  can  be  undertaken  and  only  where  there  is  ah  "arguable 
violation"  of  the  civil  rights  laws. 

circumscribed  .on  all   fronts  by  this  solicitude  for  the  rights 
of  white  males,  afjfirmative  action  is  only  a  first  and  tentative 
step  toward  disestablishing  the  process  of  d iscr im'inat ion  and  end- 
ihg  political  isblatibh  and  ecbhbmic  subbrdihatibh.     By  any  rea- 
sonable standard »    it  is  a  quite  modest  compromise. 

Biit  mbdesty  offers  hb  immuhity  from  assault.  'Affirmative  ac.- 
t'ion  has'  come  under  fire  from  those  who  challenge  its  legitimacy/ 
cbhtending  that  it  ia  illegal  ahd  uhcbhstitutibhal*   that  it  is 
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unfair  and'  hot  moral,   that -it  is  violative  of  enduring  values  of  _ 
the  society,   that  it  fosters  racial  antagonism;  and  that  it  is.  ^ 
juat  unworkabi^.     iJdtWi  thitahaihg  the"  existence  of  a  solid  con- 
stituency for  affirmative  action  anc3  a  prcven  ability  to  be  cogni- 

V    -- 

zant  of  the  need  to  balance  the  competing  interests,  proponents^  of 
affirmative  action  find  themselves  constantly  forced  to  responc3  to 
the  barrage. 


II 

The  argument  that  affirmative  action  runs  the  risk  of  Encour- 
aging raciai^ntagonism  is  an  argument  which  should  be  dismissed 
summarily- 

It  would  be  relatively  easy  to  argue  that  a^'firmative  action 
does  exactly  the ^oppos i te ,    tha^  affirmative  action  enhances  commu- 
nication across  racial  lines,   and  reduces  the  risk  of  a  racial 
confrontation.     These  argument^  a^e  probably  true  and  quite  possi- 
bly could  &«rproven.     But  that  is  not  necessary.     The  racial  an- 
tagonism argument  is  just  a  euphemistic  way  ol  saying  that  affirm- 
ative action  upsets  some  white  people.     Thus  the  only  appropriate 
response  is  to  dismiss  it. 


White,  people  got  upset  at  proposals  to  abolish  slavery  and  to 
repeal  Jim  Crow  .laws.     White  people  got  upset  at  the  thought  of 
desegregated  lunch  counters,   bathrooms,   hotels,   water  fountains 
and  hospitals.     White  people  got  so  upset  about  proposed  ariti- 
lynching  laws  that  Congress  re^Jeatedly  failed  to  JJass  legislation 
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that  would  protect  the  lives  <^f  blacks  from  hostile  mobs. 

In  the  history  of  race  relations  the  fact  that  white  people 
'get 'upset   is  nothing' new.     There  are  white  people  who  get  upset  at 
any  attempt  to  emancipate  people  of  color  from  the  bondage  of  ra- 
cial domination.     In  this  regard  affirmative  action  is  in  excel- 
leat  company. 

The  Colorblindncpo^and  Moritocracy  Arguments 

The  argument  that  affirmative  action  contravenes  some  historic 
commitment  to  enduring  values  of  colorblindness  and  merit  should 
be  accorded  no  greater  sigrii  £i cancel     This  argument  brings  to  mind 
the  storefronts  that  advertise  ready-made  antiques.     No  one  even 
vaguely  familiar  with  American  history  would  dare  argue  that 
colorblindness  arid  merit  have  played  so  large  a  role  as  opponents 
of  affirmative  action  would  have  us  believe.     It'wai:'  not  that  long 
ago  that  the  best  jobs  in  skiiled  trades  and  professions  were 
handed  down  from  one  generation  to  the  otherf  all  within  the  fami- 
ly;  that  bright  and  talented  students  and  scholars  were  excluded 
from  the  most  prestigious  institutions  of  higher  learning  simply 
because  .they  were  Jewish;   that  no  matter  how  well-educated,  women 
were  denied  careers  outside  of  the  hoine  solely  because  they  were 
women .     Vest iges  of  nepot ism/   favoritism/  and  patronage  abound  to 
this  day.     Children  of  the  influential  and  well-connected  still 
enjoy  preferential  treatmerit  as  regards  admission  to  the  more  se- 
lective educational  institutions.     Political  affiliation  may  still 
be  more  important  than  proven  competerica  iri  government  etriploynierit - 
The  old  saw  "it  is  who  you  know,   not  what  you  know"  has  withstood 
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the  teat  of  time.     Moreover*  bur  present  inheri'tance  laws  are 
structured  in  such  a  manner  as  to  allow  an  often  inauraountable 
advantage  to  be  awarded  even  the  mediocre  If  that  mediocrity  is 
cbupied  with  the  accident  of  being  born  into  wealth. 

In  light  of  ali  this,   it  takes  neither  exaggeration  nor 
cynicism  to  conclude  that .while  merit  may  have  had  its  moments*  it 
most  certainly  has  not, been  the  rule. 

As  regards  colbrblihdhess,   the  "enduring  value"  argument  fails 
even  more  miserably.     There  is  absolutely  no  support  for  color- 
blindness in  the  nation's  customs,   traditions  and  institutions. 

A  century  of~race-based  chattel  slavery,   recogctiiea  by  the 
Constitution- and  iuppbrtbd  by  the  Courts  and  Congjr^ess,   negates  any 
inference  that  this  was  a  nation  committed  at  the /outset  to  color- 
blindness.    The  development  of  "Black  Codes"  ahd  pe  imposition  of 
Jim  crow  laws  forbid  the  cohdiusion  that  the  abolition  of  slavery 


signalled  the  embracing  of  colorblindness  oven  afl  an  Ideal.  It 
should  be  remembired  that  the  popular  .source  of  ^he  colorblindness 
articulation  was  a  disseptin^  opinion  in  PliisyJ;.  Ferguson, 
the  case  that  lent  U.S.  Suprime  Court  Imprlmatuij  to  the  race-based 
policy  o.f  ligal  apartheid  known  as  **separate  but  equal". 

-It  might  be  contended  that  the  commitment  to  coj-orblindness 
was  made  on  behalf  of  the  nation  by  a  unanimous  Supreme  Court  in 
Brown  v.  Board  of  Educatioit.^^^     But  thii  wis  in  1954,  hardly 
long  inough  for  cbibrblindhess  to  b;e  do^Ified  as  an  enduring  value. 
What's  more  even  now*   three  decade^  later*  the  mandate  of  Brown 
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has  yet'  to  be'dbeyed,   the  prpolse  of  Brdwh  yet  to  5e  fulfi,lled. 


Gtaorge  Bernard  Shaw;  spoke  of  those  who  saw  wrong  and  tried  to 
right  it.     Devoid  of  either  histbricai  ^asis  or  precedent  in  experi- 
ence,   this  .newly  discovered  and  hastily  refurbished  notion  of  color- 
blindness can  be  seen  for  what.it  really  is.     That  is,   neither  more 
nor  less  than  a  contrivance  of  convenience  having  as  its  purpose  and 
design  to  put  out  the  eyes  of  those  who  would  see  injustice  and  try 
to  remedy  it. 

The  Legal  and  Constitutional  Arguments 

The  arguments  that  affirmative  action  i;s  illegal  and  unconstitu- 
tional have  been  given  their  day  in  court.     In  fact  they  have  been 

_       _  _     _   "._  ' 

given  days,   weeks,   months,   yettrs  and  even  a  decade  in  court.     Xn  the 

final  analysis,   despite  numerous  opportunities,' the  opponents  of 
affirmative  action  have  failed  to  persuade  the  courts  that  affirma- 
tive action  is  either  illegal  or  Unconstitutional.     Considering  the 
magnitude  of  the  effort,   the  array  of  legal  talent  and  the  enormity' 
of  the  resources  expended,   the. legal  brislaught  on  affirmative  action 
has  been  a  gigantic  failure.     The  affirmative  action  concept  has 
survived  the  legal  and  constitutional  challenge  and  must  now  be  cbri- 
frdhted  dh  political  terras.  . 

'  \ 

The  Moral  Xrgunent  \^ 

It  cannot  be  denied  that  whethe^  any  program  or  policy  is  ac- 
cepted by  the  public  at  large  may  depend  a  great  deal  on  whether 
that  program  or  policy  is  perceived  to  be  fair.     However,   the  argu- 
ments about  affirmative  action  have  not  focused  on  the  practical 
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cdhaequahceB  of  any  perceived  unfairness.  stead  these  arguments  . 
have  focused  on  the  accusation  th^ffirr  action  is  iirtrinsl- 

cjriiy  uhf^vir  and  immoral  to  the  e^ent  tha^  it  encourages  and  even, 
requires  that  raci  bi  taken  ihto  account/  These  accusations,  coming 
:from  somi  abademics  and  carried  on  the  pages  of  the  nation'i  schol- 
arly and  popular  publications,  have  helped  to  fditer  considerable 
suspicions  of  affirmative  action  programs  and  policies. 

The  problem  is  not  that  reasomnble  people  disagree.  The 
problem  is  that  opponents  of  affinitive  action  act  a  s^  though 
affirmative  action  must  be  placed  in  some  iort  6f  suspended  ani-  - 
mation  until  such  timi  that  aoniehsus  can  be  achieved  on  how  to 
resolve  the  fairness  dilemma.  J 

.  .  •        't   ■  

That  is  a  propoiltion  suppprted  by  neither  reason  nor  prece- 
dent,    burs  is  a  political  process^  that  has  never  relied  bn,  policy 
by  consensus.     Despite  sharply  divergent  views  on  the  morality  of 
capital'punishmint,   abortion  and  nuclear  power,   we  have  managed  to 
'devise  and  implement  policies  even  ai  dibate  cdhtihues  on  each. 
Despite  the  protosti  of  those  who  find  it  unfair  that  this  ii  a 
system  of  taxation  that  often  takes  from  the  poor  and  gives  td^the 
rich,   the  Internal  Revenue  Service  manages  td  collect  taxes^-^eyery 
year  so  that  the  gdvernmeht  can  fuAction.     The  presenci  in  our 
society  df  those  who  object  on  moral  grounds  td  war  lias  not  posed 
any  insuperable  obstacle  to  a  hatidhal  commitment  to  building  a 
formidable  war  machine. 


In  all  of  these  areas,  there  is  an  understandii>g  that  the  po- 
litickl  process  in  a  democratic  society  is  in  fact  a  market-place 
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where  cbn£iictjjag,  agendas,   inter  est:  8  and  concerns  aie  traded 

and  adjusted  and  from  which  workable  cdmprdcises  emerge.  -By  their 
very  nature,  those  compromises  are  bound  to  be  something  less  than 
perfect  arid  thus  perfectly  suited  for  this  imperfect  world. 

The  opponents  of.  affirmative  action  would  have  us  forget  all 
this  to  embark  on  a  guixbtic  guest  for  an  ideological ly  pure,  con- 
ceptually clean  policy. around  which  a  coriseriius  can  be  formed. 
They  know  will  no  such  pristine  principle  exists,  that  this  is  a 
senseless  guest,  arid  that  it  serves  drily  as  distraction  from  the 
urgent  task  of  fashioning  real  _  remedies  for  real  in  jurtes": 

The  "Failure  to  Work  Brguaent" 

The  accusation  that  affirmative  action  has  not  and  cannot  work 
.may  b«  the  unkindest  cut  of  all.     Econoaist  Thomas  Sowell  sayas 

respite  *the^  shift  in  the  meaning^of  __afiitttstive 
miction,   from  prospective  opportunity  to  retro- 
spective results^  the  affirmative  action  program 
itaeXf  haa  little  iri  the  way  df  results  to  show 
for  its  oiyn  wide-ranging,  costly,  activity .12' 

_      ■■■  * 

To  support  his  proposition.  Prof  easor ' Sowell  ostein  cites  numerous 

•tudi6s  on  black-white  tricdme  ratidi  arid  black-white  dccupatibhal 

ratios.     Moreover,  as  he  has  with  his  opposition  to  desegregation* 

Sowell  enlivens  the  cdld.  statistics  with  anecdotal  examples, 

"worst  cases^"  scenarios  and,  adteittec^ly,   "theoretical  conclusions" 

baaed  dn  his  ecdndmic  premises. 

Even  so.  Professor  Sowell 's  data  provide  only  thin  support  fdr 
his  Bweepirig  cbridemriatidh.    Affirmative  action  has  not  been  with- 
out good  results.     While  Sowell  and  other  oppdnerits  df  affirmative 
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actlon  nay  be  able  to  point  to  a  few  of  its  failures,  supporters 
can  point  to  a  far  greater  numbet  of  successes. 


consider  the  situation  in  legal  education.     In  1969  there  were 

O.'  '  _    _  _ 

less  than  two  doze iKj; blacks  on  fuli-tioe  faculties  of  the  nation's 
predominantly  white^w  schools.     Ten  yiars  later  thefe  were  150. 
In  1969  there  were  2,128  black  law  students  enrolled  in  these 
schools.     By  1978,  black  enx^ollnent  had  more  than  doubled^  to  5,350. 
NO  one  in  legal  education  will  din^  that  this  ti?tnaboUt-in  both 

faculty  and  student  leOels  is  due  in  large  part  to  the  preisures 

    ._  _  .  *.  .  .  _  _  ,    

and  consciousness  brought  on  by  the  affirmative  action  era. 

Law  schools  finally  began  to  seek  out  blacks  who  had  been 
-qualified  to  te^ich  all-' along.     And,  despite  the  fact  that  few  law 
schools  have  advanced  beyond  a  level  of  tokenisoi        which  Kellia 
Parker  of  Columbia  refers  to  as  the  "none  to  brie"  strategy  —  Well 
'  over  "half  of  the  ABA-apprbved  law  schools  have  at  least  one  minor- 
ity professbr.-    Often  with  the  assistance  and  upon  the  insistence 
of  these  new  teachers  law  schools  established  the  so-called  "spe- 
cial atimiisions"  programs  which  even  today  account  for  a  large  . 
portion  oi  black  and  minority  enrollment. 

This  success  is  no  isolated  aberration.     Similar  riiulti  ha^e 
occurred  in  medibal  schools  and  business  schools. 

Cnoosing  professional  schbbl  statistics  might  seem  to  under- 
score t^e  claim  that,  to  the  extent  it  works  at  ail,  affirmative^ 
actl.n  benefits  only  the  least  di  iadvarita§ed  bracks . -^^^^ 
to  U.S.   Senator  Orriri  Hatch,   the  benef iciat;iea  of  affirmative  ab- 
tion  are  tl.e  "well  educated,  welf-trained  people  who  are  bapable- 
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bi  getting  jobs  anyway,  and  not  the  downtrodden'*.     This  bit  of 
hyperbole  uses  as  its  frame  of  reference  changes  in  the, white  col- 
lar occupations  and  the  professions  while  ignoring  completely  the 
fSr  more  significant  changes  in  other  sections  of  the.  job  market. 


A  review  of  the  litigation  docket  of  the  NAACP  Legal  Defense 
Fund  reveals ^that  the  cases  resulting  in  court-ordered  affirmative 
action  involved  entry-level  and  promotional  opportuirities  in  blue- 
cb^lar  jobs.  ,^e  same  can  be  said  for  the  dockets  of  the  Mexican 
Aaerican  Legal  Defense  and  Education  Fund  arid  Lawyers  Committee 
for  Civil  Rights  Under  t^ie  Law  and,  those  of  other  civil  rights 
organizations. 


Even  the  bulk  of  so-called  "reverse  discrimination"  litigation 
has  beeri  around  employtoent  opportunities  not  likely  to  attract 
this  "well-educated"  elite  group  the  Seriator  arid  others  castigate. 
Notwithstanding  the  enormous  attention  afforded  the  DeFunis  and 
B^^^^^e  cases,   it  is  the  Weber  arid  Mirinick  cases  that  are  most  rep- 
resentative of  the  hundreds  of  lawsuits  still  being  tried  or  on 
appeal.     What  Briari  Weber  .arid  Wayne  Minnick  ob'jected  to  were  not 
some  fancy  programs  targeted  to  the  middle  class^     Instead,  Weber 
♦irivbived  an  on-the-job  training  program  for  unskilled  production 
workers  at  the  Gramercy,  Louisiana  plant  of  Kaiser  Alumlriura- 
Minnick  involved  pri son-  guards .     DPOA  v.  Young,   recently  denied 
certiori,   involves  uniformed  police  officers.     Certairily  rieither 
Professor  Sowell  nor  Senator  Hatch  would  wish  to  contend ' that 
these  are  jobs  for  which  either  well-^^ucated  blacks  or  well- 
educated  whites  are  lining  up. 


sie 
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It  U  pbaslBia  eo  m«)..  »  c»e.  tor  atilrSati;*  action  on  the 
se-roHgest:  ground  of  -111'    It  «rSS.     Even         it  h«  not  produced 
.a  good  reaulta  «  ^riy  fi»d  hoped.  But  ho«  could  it?    Even  in  the 
base  of  times,  B«irm»tive  »ciion  coild  not  help  but-be  affected 
by  the  sustained  assault  to  which  it  ha.  been  .ubjScted, 


these  were  certat^nly  not  the  beat  of  times.  The  1970 witnesaecJ 
Sn  economic  malaise  that;  made  iven  oore  difficult  the  task  of  re- 
allocating opportunities  so  as  to  end  exclusion  from  tHS  economic 
maihatroam.  ^        -  ' 

'  There  is  little  doubt  that  affirmative  action  was  compromised 
,libst  as  Much  -by  the  source  ofVthe  oppoai.tton  as  it  was  by  its 
stridency.    Among  t'hi  most  vociferous  opponents  oi  affirmative- ac- 
tion havi  been  found  many  self-proclaimed  forpSr  allies  _of  .the 
civil  rights  movement.     As  importantly,  the  oppoeition  included  a 
'  most  formidable  group  --  ^esd^mlcs  furious- that  their  private  . 

preserve  was  no  longer  exempted  de  facto  from  affirmative  action 
:.  requirements.     Using  their  superior  and  almost  exclusive  access  to 
scholarly  journals  and  other  respected  publications,  the  normally" 
•placxa  inhabitants  of  the  ivory  tower  launched  an  invectivi-laden 
assault  on  affirmative  action.     They  seemed  unconcerned  about 
jo^lning  forces  With  antr-intellectuals  in  pandering  to  the  latent 
racism  and  baser  instincts  of  the  population.     It  was  they  who 
lent  legitimacy  to  the  anti-af f Irmativi  action  forcee  by  creating 
S  fiction  of  affirmative  action  'as  an  odious  policy  designed  to  . 
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provide  employment  and'  oduCAtional  opporCuhlfy  to  undeserving 
minorities  and  women  by  denying  these  acme  opportunities  to 
deserving  White  men* 

since  it  did  not  suit  their  purposes,   the  academics  did  not 
bother  to  mehtiqh  thatr  despite  the  sound  and  fUry  of  the  be Funis 
case,  of  the  S3, OOP  new,  seats  in  the  qatlon's  law  schools,  &oth 
ABA-apprbved  and  ABA  ^n-approved,  only  89  ^ere  filled  by  minori- 
ties; and  of  the  total  enrollment  i^  these  schools,  only  4%  of  the 
seats  were  filled  by  black . students.     Nor  did  they  bother  to  men- 
tion that,  even  If"  every  minority  hired  as  a  result  b£  ah  affirma- 
tive action  program  were  fired  today,   there  would  be  virtually  no 
effect  dh  the  uhemplbymbht  rate  of  whites.     Nor  did  they  bother  XJO 
say  that  the  government  enforcement  efforts  was  in  fact  a  paper  ■ 
tiger.     During  the  13  year  period  oetween  September  1965  (when 
OFCCP  was  created)  and  Octbber  197^  (the  effective' date  bf  Presi- 
dent Carter's  c,corganizatioh  of  equal  employment  agencies)  only  12 
bf  the  more  than  30,000  priine  gbvernmental  suppliers  were  debarred 
for  discriminatory  p'ractices. 

-  ■    ,       _   ^  ■  :  , 

As  cbuld  be  expected,  affirmative  action  programs^ adopted  pur- 
suant to  Coiirt-order  were  least  affected  by-  political  opposition 
and  economic  malaise.     Ev^en  .so,  as  the  ** reverse  discrimination** 
genre  of  cases  gained  notoriety,   there  were  nbre  and  more  collat- 
eral attacks  ;on  the  judgments  and  settlements  that  terminated 
earlier  litigation.  ; 

The  **rever8e  discrimination"  cases  proved  a  substantial  det^r* 
rent  to  vbluhtary  affirmative  actibn  effbrts.     Until  the  Weber 
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decided.   employers  felt  caught  in  a  '•damned  if  you  do  and 
damned  i£  you  don't"  dilemma^     While  thiir  present  practices  Would 
eventually  give  way  to  a  charge  5f  discrimination,  a  preemptive, 
remedy  would  expose  them  to  the  greater  certainty;  of  a  suit  Charg- 
ing "reverse  discrimination".     To  prevail  against  the  latter  law-, 
suit  the  employer:  wdaia  have  to -adduce  evidence  of  prior  discrimT 
ihation  that  would  then,   in  turn,  Expose  thei  to  the  laj-suit  they 
,-3ought  to  avoid  in  the  firit  place.     Con front_ed  with  this  situat- 
ion, mobt  employers  chose  to  do  nothing,  awaiting  sbme  definitive 
assurance  of -immunity  from  the  double  whammy. 

Because  of  the  limitations  inherent  in^ court-ordered  affirma- 
tive action  and  the'chilling  if  feet  that  "reverse- discrimination"^ 
suits  have  had  on  vdiantary  efforts,   the  federalcontract  compli- 
ance effort  carried  a  disproportionate  amdiint  of  the  fcurden  and 
was  exposed. to  a  disproportionate  amount  of  the  opposition  heaped 
.on  affirmative  action. 

Since  1969  the  federal  compliance  program  has  been  challenged" 
in  practically  every  district  court  and  in  every  jadicial  circuit 
in  the  nation.     It  has  bein  attacked  with  every  conceiyable  argu- 
ment .     To  their  credit,   the  courts  cohaistontly  have  upheld  the 
-  ExeUtive'o^lHd  refused  to  itymie  thi  administrative  agencies- 
enforcement  iffbrts,     S5  has  the  Congress.     But  again  it  was  not 
■  fdr  theaaOc  of  someone  trying.     The  Congressional  Research  Ser- 
vice of  the  Library  of  Congress  confirms  that  in  "every  Congress 
from  1969  oh.  at  least  one  attempt  has  been  made  to  curtail  or  - 
dismantle  'th^^.f ederai  contract  coopUance  programs.     As  recently 
as  two  weeks  ago,   the  "Walker  Amendment"  made  it  to  the  Senate 
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Housp  Conference  Committee  before  it  was  finally  defeated.     Had  it 
not  been  defeated,    this  amendment'  could  have  sounded  the  proverbi- 
al death  kriell  for  what  is  now  the  most  critical  leg  of  the  af- 
firmative action  triad. 

"It   is  against  Jthis  background  that  the  success  or  failure. of 
affirmative  action  must  be  measured.     Affirmative  action  survived 
despite  being  sandbagged,   sabotaged,  and  suckerpunched .     That  the 
concept  is  facing  here  yet  another  assault  is  a  tribute  to  its 
inherent  strength^. 

^  ■  y 


IV  / 


Freed  from  the  strictures  of  continual  advocacy^  none  but  the 
most  ardent  supporters  of  affirmative  action  will  contend  that  it 
is  a  paragon  b£  perfection.  '  A£firmati«ve 'action  emerged  from  the 
1970 's  with  both  scars  and  flaws.     Jhe  stridenjt  rhetoric  and  dire 
predictions  left*  more  than  a  bit  of  concept ualj  untidiness.  De- 
spite the  protracted  debate,   there  is  still  the  teriaericy  to  con- 
fuse the  affirmative  action  concept  witTb  particular  affirmative 
action  measures,   plans  or  programs  and  to  ijnoria  critical  distinc- 
tions between  the  roles  and  limits  of  the  judicial  institution,  and 
the  political  process.     Moreover,   there  is^ an  excessive  reliance 
on  the  notion  of  discrimination  whether  past  or  continuing. 

•      .    .  '    /   ,^ 

The  affirmative  action  concept  siraEsly  recognizes  that  in  some 
instances  race-conscious  measures  may^^e  appropriate  and 'even  ne- 
cessary in  order  to  dismantle  a  process  of  discrimination  or  to' 
end  isolation  from  the  political  process  or  to  end  exclusion  from 


/ 
/ 


/ 

/ 

/  . 
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the  economic  mainstreams     On  this  levil  affirmative  action  is  not 

committed  to  any  of  the  particular  measures  that  may  run  Che  gamut 

from  informal  ad  hoc  deciaio.ns  to  established  plans;   from  ua£^ng 

_       _      •     /   •       '  * 

race  aa  one  factor  among  many  to  distinguish  among  other  quaiified 

candidates/   ^o  using  race  ^as  a  dispositive  basis  for  deci-sion; 

from  an  unspec^fl^  "beat  efforts"  approach  to  the  more  easily 

measured  gbals/   target  s*   timetables,  and  even  quotas  •     This  dls* 

tinction  between  the  affirmative  action  concept  and  .-apeci  f  ic  af*- 

firmative  actipn  measures  ia 'crucial.     It  provides  a  , framework 

within  which  one  can  support  affirmative  action  in  general  and 

simultaneously  disagree  about  the  wisdom*  priority  and  hecesaity 

of  uaihg  a  particular  Measure  in  a  given  ihatahce.     The  absence  of 

such  a  framework  jiccounts^  in  part  for  the  polarization  that-haa 

characterized  -much  of  the  debate  thus  far. 

.  J    _  ■     ■  '  ^  - 

Similarly,   there  has  not  been  a  clear 'articulation  of  the  ne- 

qessary  diatinctiort  between  what  the  c^urta^ari  db.  and  _what  the 

political  process  can  accomplish,"    Courts  are  limited  to  cases  and 

controversies  involving  identified  parses  and  specific  factual 

ailbgatidn'a .',   Judicial  decrees  must  bo.  tailored  to  the  dispute  be- 

'     ■  »      ^ 

fore  the  court*.     If  affirmative  actiron  is  to  be  ordered  it  must  be 

addreaaed  to  the  specific  injury.     This  is  the  cdmpehaatdry  ap-.  , 

proach.  Ohiy  tn_ particular  disputes  is  the  trourt  permitted. to  ofier 

limited  prospe<jtive  relief.'    Consequently*   it  would  be  difficulty 

and  higfTly  inappropriate  for  a  court  to  attempt  to  frame  a  decree  • 

sufficiently  broad  so  as  to  dismantle  a  p  jcess  of  discrimination. 

■  \      _  .  .        .  _ 

The  political  process  is  hot  so  bound.     Its  protection  can  be 

invoked  before  the  injury  occurs*  and  its  reach  goes  far  bfeyond 
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that  o£  any  individual  dispute.  Thus  it  can  appropriately  consid- 
er,  and  does  consider,   corrective  (as  opposed  to  compensatory)  and 


prospective  relief^     It  is  this  understanding  that  underlies  the 

      — 

enactment  of  legislation  setting  forth  general  proscriptions  an(^ 
establishing  administrative  agencies  empowered  to  fashion  rules. 

The  nature  of  the  political  process  also  allows  it  to  break 
free  from  the  moorings  of  past  d  i  sc  r  i  m  i  ha  t  ion_.  to  consider  how  best 
to  correct  the  pervading  realities  o£  political  isolation  and 
economic  subordination.     The  interests  of  a  democratic  society 
that  cherishes  domestic  tranquility  are  ill-served  by  conditions  ^ 
which  lock  identifiable  groups  out  of  the  political 'proceaa  and 

__r_  _        ^  •_ 

the  economy*     The  society  jrfould  be  denied  permanently  the  \ 

^resourCiBS  and  perspective  and  contributions  of  these  groups. 

Having  neither' an  effective  voice  nor  an  economic  stake  in  .the 

,        :  -  -        =  _  _  _ 

society,   the  groups  will  have  rib  reason  to  join  the  cause,  share 

the  coats,   and  recothize  the  limits  which  are  a  part  of  the  fabric 

of  the  society. 

It  is  appropriate' and  indeed  imperative  that -these  concerns  be 
taken  into  account  in  the  making  of  public  policy.  '  And  it  would 
be  equally  appropriate  if  the  society  c^ose  to  take  positive  steps 
to  assure  inclusion  without  demanding  proof  of  sonip  clear  nexus 
between  eiiccXusioh  and  past  discriminatory  conduct  Of  current  dis- 
criminatory processes.     If  affirmati^^e  action  is  seen  as  a -partial 
response  to  the  imperative  to  end  poritical. isolation  and  exclu- 
sion from  the  economic  mainstream/  many  of  - the  already tenuous 
arguments  against  it  become  completely  untenable.  "'^    ^""""^  '~~ 


521 


516 


-27- 


Once  these  clarifications  are  made  anc3  a  fraiceworK  for  discus- 
sion established,   supporters  and  critics^IiKe  could  turn  their 
attention  to  the  questions  which,  are  matters  of  genuine* concern. 
Assuming  the  legitimacy  pf  aifirmertive  act  ion »   when  Is  it  appro- 
priate?    Ohder.what  circumstance?     To  what  extent?     For  how  long? 
These  questions  deserve  to  be  discusseci  anci  answered.  Especially 
as  to  the  last  question*    the  absence  of  an  answer  proves  unset- 
tling even  to  some  who  stand  strongly  in  favor  of  affirmative  ac- 
,tion.     Few  people  are  willing  to  argue  that  affi^rmative  action 
must  go  oh  forever.     Fowef  still  have  managed  to  fashion  a  princi- 
ple by'which  to.allow.it  time  to  be  effective  and  yet  to  limit  its 
duration. 

In  his  testimony  before  the  Senate  Subcommittee  on  Cohstitu- 
.tipnal  Rights,    the  former  Cabinet  member  William  Coleman  suggesteci 
indices  that  would  signal  that  affirmative  action  is  no  longer 
needed. 

(1)  Substantial_equality  in  average  wages  between  minor- 
ities and  whites;  ^  , 

(2)  Approximately  equivalent  rates  of  unemployment  among 
minorities  arid  whites?  '  • 

•  >^ 

(3)  Substant  ial  equality  in  housing  conciitions  and  bp-' 
portunities; 

J        _  N.    „  •  -  .-  ----- 

(4)  Substaritial-fequal  ity.  in  admissions  .  to.i  n.sti  tut  ions 
of  higher  education  and  professional  schools? 

(5)  Substantial  represent'atibri  in  membership  in  trade 
organ izat ions  arid  uriidris ;  arid 

(6)  Substantial  repr lisentat ion  in  corporate  board  rooms, 
banks*   the  guiding  bodies  of  the-major  ^litical... 
parties,   the  Cbriyress  arid _  state  . leg i slaeucea—  in 
shcjrt,   iri  the  positions.of-influence.and  power  in 
our _  societyi.w'nere  basic  economic  and  political 

dec isions  are  made. 
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Ih  Mr.  Coleman's  words,    "When  we  can  show  as  a  nation,   that  we 
have  made  sufficient  progress  in  meeting  these  criteria,    tnen  'the 
remedy  of  affirmative  action  will  no  longer  he  an  essential  to<?l 
in  realizing  our  coristitutiorially  recognized  values .  "i^'^-  

Whether  his  approach  is  viaiale  is  a  matter  on  which  reasonable 
people  can  disagree.     Mr.  Coleman  has  in  effect  invited  similarly 
concrete  alternatives.     In  so  doing*  he  may  have  initiated- a  use- 
ful dialogue  aftd  helped  to 'implement  this  next  most  critical  phase 
of 'affirmative  action. 

The  United  States  Corami'^sion  on  Civil  Rights  han  urged  just 
such  a  responsible  approach. 


-  A  unifying  arid  prbblera^solving  aiDproach  to 
affirmative  action  that  addresses  the. hard 
questions  .  is.  needed  now.    .  It...is_  tiine_  to.  POnsoli- 
date  the  lessons  learned   from  past  ^studies,  the 
case-by-case  pragmatism  of  litigation,  ancJ  a  dec- 
ade of  experimentation  and  trial  and  error  and 
pie  ve  lop  -  an_  approach,  that  .gives  _  concrete  _  direction 
and  assistance  to. ongoing  and  future  affirmative 
action  efforts. ' 

Eminently  reasonable  as  this  proposal  is,   the  prospects  for  any 

such'  a  development  in  the  near  future  appear  bleak. 

,      "  _ 

Those  who  H*^*^  problems  with  affirmative  action  continue  to  of- 
fer little  irt  the  way  'of  constructive  criticism.  They  seem  content 
to  issue  salvos  of  destructive  rhetoric.  Rather  than  engaging  in  a 
dialogue  as  to  how  affirmative  action  could  be  made  to  work  better, 
they  appear  more  comfortable  engaging  in  a  guerrilla  warfare  so  that 
it  might  not  work  at  all^  Feeling  besieged  by  this  sustained  as- 
sault, many  supporters • resolve  to  defend  affirmative  action  even  at 
the  cost  of  concealing  the  flaws  and  ignoring  its  blemishes. 
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The  battle  has  gone  oh  long  enough.     It  must  be  brought  to  an 


end  • 


.    Those  who. oppose  afjirmativa  action  should  be  challenged  to 
put  up  or  to  shut  up.     They  may  have  a  bitter  idea  as  to  how  to 
dismantle  the  pi'Dciss  of  discrimination  and  to  end  the .  isolation 
from  thi  poUtiaal  process  and  the  continued  ixcluiion 'f rdm  CTe 
economic  mainstream.     If  so,    it  should  be  put  .forward,  measured 
against  affirmative  action  and  proven  to  work  realistically,  and 
realistically  to  worX  at  least  as  well  now.     hs  evidenced  by  the 
testimo^  presented  thus  far  to  the  Senate  Subcommittee  on  Consti- 
tutib^  Rights,   no  such  alternative  is  even  biing  considered. 
Four  of  the  most  articulate  gppdhehts  of .  affirmative  action  have 
managed  to  come  up  With  Only' one  idea  among  them.     And  that  was 
Nathan  Derskowitz's  almost  unintelligible  proposal  to  continue 
'   affirmative  action  so  long  as  it  becomes  "hon  race-specific". 

Associate  Justice  Blackmun  has  responded  to  thii:  as  well  as^ 
anyone  could : 

I  suspect  that  it  would  be  imEXDssible- to  arrange 
an  affirmative  action  program  in  a  cacially.neu- 
tral  way  and  have  it  successful. ..  To  ask  that  this 
be  so  is  to  demand  the_impossible.  In  order  to^ 
get  beyond^racism^  we  must  first  take  account  of 
race.     Therq^is'  no  other  way.i—' 

The  politicians  have  thus  far  done  no  better>     Proposed  amend- 
ments to  the  constitution  and  to  the  vjirious  civil  rights  statutes 
that  Serely  outlaw  affirmative  action  are  insufficieht  since  they 
do  not  address  in  any  way  the  underlying ^oblems  that  called 
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affirmative  action  into  being  in  the  first  place*  Nor  Is  the 
appeal  for  some  reaffirmation  of  a  nude  prbmiaa  of.  equality  of 


opportunity.     That  appeal  requires  the  emt^acing  of  an  approach 
that  has  not  worked  in  the  past,  does  not  work  how,  and  holds  ho 
promise  of  working  in  the  future.       •  ;  , 


Unless  different  and  better  alternatives  are  forthcoming,  then 
those  who  Oppose  affirmative  -'action  would  do  well  to  heed  the 
words  of  Mr.  William  Raspber^,  columnist  for  the  Washingt'on  Pos^t 


.  "_. ^^_Stese_Qf _us_are_wide-open  to  at_least  listen 
to  conservative  approaches  for  sol  Prob- 
lems th^t  the  liberal  approaches  have  left  unre- 
solved.    But  so  far  we  have  listehed  Ih  vain.  What 
we  get  is  the  X980*s  counter^rt  oi  the  I960*-8 
ridfers  whose  notidnWas  to  tear  the-systemdown 
without  any  .thought_Df_what_to_put  in  its_pla'ce. 
Finally,  ypa  want  to^hout  at  them  to  stop  telling  ' 
you  what  you've  doneT^rong  for  all  these  years, 
and  tell  you  what  to  do  how  to  solve  yoiir 
3'       problems.     Ttnd  if  they  don't  kndw*  maybe  they 
should  just  admit  it  and  go  away."iZ./ 

Uncharitable  as  this  might  seemr'Mr.  Raspberry's  might  well  be  the 

most  appropriate  response . 


While  those  who  support  affirmative  action  cannot  afford  to  be 
cavalier  about  the  opposition,  we  must  not  allow  ourselves  to  be 
trapped  ih  the  quicksahds  of  interminable  debate.     Of  course,  this 
is  easier  said  than  done.     Endless  debate  over  even  the  most  mod- 
est efforts  to  deal  with  hi&^tbt'lc  ihjury  has  become  so  commonplace 
as  to  Seem^  required.     The  fact  that  the  Congress  of  the  United 
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States  is  even  now  debating  the  merits  of  deaegregatibri  in  public 
education^  Housing  arid  eraploymaht,:  the  necessity  of  providing  le- 
gal services  to  the  poor  and  the  importance  of  .protecting  the  vot- 
ing rights  of  minorities,   uhderscbrea  the  fuCiliey  of  any  attempt 
to  achieve  consensus  around  affirmative  action.     That  alone  ia. 
reason  enough  to  disengage  from  the  current  debate. 

Bue  ehere  are  other  reasons  to  move  quickly  beycnd  affirmative 
action.  "I  The  struggle  over  affirmative  action  is  cbnauming  much  of 
•the  attention,    intellectual  resources  And  political  capital  that 
are  necessary  to  address  the  urgent  problems  of  those  who  are  now 
trapped  in  a  permanent  underclass. 

Professor  William  Julius  Wilson,   in  his  provocative  book  ^The 

*  jgv  .       -    -  -   

Beciining  Significance  of  Race, —    has  reminded  us  Of  the  grow- 
ing number  of  families  confronted  with  the  poverty  of  generations 
and  the  reality  of  economic  disiocatibn.     these  families^re  how- 
sCruQturally  barred  arid  permanently  excluded  , from  any  hope  of  par- 
ticipation in  a  productive  economy.     This  nation<\  committed 
is  tb  strengthenirig  its  economy,   strehgCIiehihg  ■  its  deferises  and 
'  assuring  its  place  in  the  world,   ignores  at  its  per^l  those  who 
ha.ve  been  victimized  by  its  legacy  of  slavery  and  hiatbry  b£  bp- 
pressibn  and  who  even  how  are  condemned  to  a  life  of  .poverty,  de- 
nied adequate  housing,  gainful  employment, .  effective  education, 
dignity  and  hope. 

We  must  move  bey^nJ  affirmative  action  becauae  as  Wilsbn  re- 
minds us,   h9^-w«tter  how  well  affirmative  action  works  it  will  not 
dissolve  the  structural  barriers  "reaulting  from  labor-saving 
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devices,   industry  relocation',  labor-market  segmentation  and  the 
shift   from  gbbd^-prdduc ing  to  service-producing  industries." 

To  move  beyond  affirmative  action  we  must  first  get  to  affirm** 
ative  action.     It  is  true  that  affirmative  action  will  neither 
house  tKe  homeless/  hor  employ  the  jobless,  nor  educate  the  illit- 
erate.    Affirmative  action,   however,  coul^  provide  hope,   where  " 
there  is  how  hopelessness.     Affirmative  action  can  assure  those  / 
who  remain ' excluded  that  exclusion  is  not  a  permanent  phenomenon 
because  there  will  be  a  cadre  within  the  politicai  process  and  th^ 
economic  mainstream  to  articulate  their  aspirations  to  advance 
their  interests  and  to  protect  their  rights. 

In  large  measure,  the  arguments  against  affirmative  action 
ignore  the  sad  history  that  brought  it  forth. 

These  pi^ograms  are  not  handout^  or  misguided  products'  of 
.  nobiesse-oblige .     They  represent- the  taz^ible  manifestations  of  a 

political  compromise.     The  first  ExecutiVe  Order  was  issued  by  

President  Roosevelt  only  after  A.  Philip  RandQlph  threatened  to 

  _  __  _  ^_    .  ...       ...    _  la/   

have  100,000  blacks  mapch  on  the  nation's  capital, — '  That 
process,  once  set  in  motion,  evolved  only  because  at  each  steii  o£ 

the 'way  Blacks  were  willing  to  agitate  and  demand  and  then  settle 

> -__  -  _■  _     _-  _  T~  ' 

0.  fojc  less  than  they  deserved. 

•  '*  s  ., 
Blacks  and  other  minorities  were  silent  during  the  1970 's  when 
the  nation 's« economic  malaise  retarded  the  progress  begun  in  the- 
1960' s  and  inflicted  uport  the  poor  and  the  powerless  a, dispropor- 
tionate burden  of  inflation*   recession  arid  stagflation.     It  would 
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be  a  cruel   irdhy  that  just  as  the  new  admini stratiOn  of f era  the 
proiDise  of  better  days  that  society  were  to  renege  riot  only  on  its 
prbmisea  that  thirigs  would  get  bettor  but  would  also  seek  to  uni- 
lateraaiy  undo  the  progress  made  in  the  earlier  decades.. 

the  effort  to  destroy  affirmative  action  amounts  to  -a  refusal 
to  face  difficult  issues  and  to  make  tough  choices.     in  this  re- 
gard history  rtepeats  itself.     This  society  is  now  confronted  with 
a  chdicja  that  has  facfed  nearly  every  generation  of  Americans:  - 
Whether  to  move  decisively  to  include  blacks  and  similarly  aitu- 
atod  minorities  into  the  body  politic  and  into  the  economic  maiin- 

stream  or  to  ignore  their  plight  and  risk  the  consequences. 

4>  .  ,        -  , 

^Each  generation  has  found  an  excuse  and  rationalization  for 
l?assing— th«-probtem-on-tcr  the  next. 

The  gerieratidris  of  the  early  1800 ' s  refused  to  abolish  chattel 
slavery  and  thus  caused  their  children  to  fight  and  die  in  the 
Civil  War.  '  - 

The  generations  of  the  late  1800  * s  vote  quick  to  abariddri  the 
modest  efforts  to  ease  the  suffering  arid  to  protect  the  rights  of 
the  formerly  enslaved  blacks.     In  so  doing,   they  occasioned  untold 
humhn  suffering  for  blacks  and  white  alike.  -  , 

The  generations  of  the  192d*s»and  1950's  refused  to  avail 
themselves  of  the  opportunity  to  assure  .those  who  had  fought  to 
make  the  world  safe  Edr  democracy  that  they  and  their  children 
.could  safely  exercise  democratic 'rights  at  home.,  J^jjr  cities  still 
bear  the  scars  of  the  rebellion  that  ensued. 
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Now  this  generation  can  choose.     It  can  cprnmit  to  cohtihuir^g 

_  _ _  \  _'   •    

affirmative  action  and  then  to  moving  beyond.     Or  it  can  hide  be 

hind  the  countless  rational izatidhs  and  excuses  and  allow  the. 

problem  to  go  unresolved  into  the  next  generation. 

We  know  from  experience  that  the  interest  on  this"  historic^ 
debt  is  paid  for  in  human  ;nisery.     We  know  also  that  the  institu- 
tions of  the  future  are  going  to.be  strained  severely  as  the  na- 
tion attempts  to  cope  with  the  reality  of  litmited  and  shrinking 
national  resources  and  to  adjust  and  define  itself  in  an  ever- 
changing  world.     Knowing  ail  this,   it  is  grossly  unfai^  and  im- 
moral to  require  the  next  generation  to  mortgage  its'^  future^  and' 

risk  its  survival  by  passing  on^to  them  untouched ^and  undimin- 

•    __     _  ■/ 
ished,   the .accumulated  costs  of  two  centuries  b£/discriminatioh 

and  deprivation,   isolation  and  exclusion.  / 
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MOTES  TO  TEXT  ./ 

'  ---/-----■:■-■-■' 
United  SteelWorkers  of  Anirica  v.  Weber,   440/a.S.   954  (1979). 

Detroit  Police  dfficers*  Assn.  v.  Ybun^,  .446  P .  Supp .  979  -<E. D. 
Mich.   1978):     vacated  arid  rev'd,,   608  F. 2d  671   (6th  Cir.  1979). 

Id,     at  696.  .  ^ 

This  brief  wai  submitted-oh  behalf ' bf tCitizens  for  Affirmative 
Action  in  -Detrbit  (CARDETX .  .  an  unincorporated,   voluntary  Asso- 
ciation of  De£rOit-bafied_ciy.ic.  and  professional  organizations 
CAAOET'a  twenty-'six  constituent  organizations  represent  a  broad 
spectrum  of  the  Ci'ty's  populace,  which  are  joined. together  by_a 
firm  commitment  to  support  and  advance  ■af.fi_rmatl.ye  action  con- 
cipts  and  programs  to  assure  true. equality  of  opportunity  in 
the  City  b£  Detrbit.    grief  of _asicus  cttrw  i".^^f°^^  Police 
Officers  A33n.  et  al.  v.  Coleman  A.  Young  et  al.  ^bth^cir.. 
No.  78-1163). 

id.  ^t  45. ■  '  '      '  , 

tetter_dated_June  5,   1981  to  David  Stockman,  Office  of  Manager 
ment  and  Budget,   signed  by  the  folloWihgi-  Eane  KiEkland. .Pres- 
ident, American  Federation  of  tabofc. aSd.Congress  of  Industrial 
Organizations;  JbKahha  M^ndelson.   Director  of  l^i^^Yi-- 
and  Amy  Berger,_Public_Pplicy  Assistant,  Amer^^^ 
of  University  Women;  Patsy  Mink.  President,^  Americans  for  Demo-, 
cratic  Action;  William  Lucy,  Presideu£.-_Cdalitipn_o^^B.lacK.  I 
Trade  Unionists ;■  Winn  Newman,.  Gfineral. Counsel,   Coalition  of  \ 
Labor -tJhibn..Wbmen;  Janet.Beaudry ,  ..Chairjjerson,   East  Tenness^^^ 
Coalmihihg  W0oen!s  Support  Team;  ^^m_ouise  Uhll^  . 
President. .Federally  Employed  WomegT^nqy  Felipe .  Russo*  .  Presi- 
dent^  Federation  of  brganizatioHs^or  rProf  essiOnal..  Womeni  

Richard  Lowe,  Aiioci^ti  Director,    Institute  of .Public  Represen- 
tation;  Dougins  Praser. -  PEesident^  .. International  Union  UAW; 
Wiiliam.L.  Robinson^  Director,  Lawyers  Committee-f or  Civil 
Rights.Orider.Law;.  .Ralph,  Neas_,  Directpr,  Leadership  Conference, 
on  Civil  Rights;  Dorothy  S.  Ridings^;  ^irst  Vice.Hresident^ 
League  of  Women  Voters  of  the  anited.-.Statesr^Steptien .  Ronfeldt, 

Ssl  ^^riS^^iionaTFunl-'S^^^^ 

cin  American  Women ' i- National  AssbciatiOnl..J.ack..C3ree^berg,  D^^ 
rector -counsel,- HAACP.  Legal.Defen.se.  and  Educational,  Fu^^^^^ 
Benjamin  L-  HOOks,   ExecutiVe_Director >  National  Association  for 
the  Advancement  of  Colored  Peopler  Wilhelmina  Rolark , ^Presi- 
dent.  National  Association  of  Black  Women  Attorneys i  John  ._ 
Crump,  .  Executive  Director,  Natibhal.Bar  .Association;  iFred^ri^^ 
L.  Jones,   Executive  Director._Nati.onal_.Black;  Veterans  O^H"^- 
zatibn;   Lauren  Anderson.   Associate  Director .National  Conf^^ 
ence  of  Black  Lawyers;  Gerri  Traina,  Co^Director,  Nationa^qon- 
gress  of  Neighborhood  Women;   Dbrbthy  Height,  National  President, 
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Katibnal.Council.  of  NegrQ  Women;  Ann.Kqlk'er;  Associate,  Direc- 
tor*. ..Washington  Off  ice»  National  Employment  Law  Project; 
Eleanor  Smeal^   President*.  National  Organization  for  Women; 
Vernon  Jordan,   President ,   Natibnai  Urban  League?   I rx s.  Mi tgahg # 
Nat iohal  .Chai r,   Nat ibrial  . Women ' si  Political  Caucusi  BQbert  .L. 
Beclser^._Sta£f  .Attorney^   Puerto ,  Rican.iLegal,  Defense  and  Educa- 
tion Fund;   Samuel  M.  Church,  Jr.,    President*   United  Mine  Work- 
ers of  America;  Jane  P.   Fleming,   Executive  Director,   Wider  Op- 
pbrcunities  for  Women?   DayPiercy,   Executive  Director, _Women 
Employed;  tJbrman _Spec£brx ..Nat  iohal.  CQOrdinator^.  Women  foj:.  B*^"•- 
c_ial_and  fecpnomic  Equali  ty;   Carol  Grossman ,   President ,   Women 's 
Equity  Action  League;   Judith  Lichtman,   Executive  Director,  Wom- 
en's Legal  Defense  Fund?   Karen  ^ussbaum,  President,  Working 
Wbiiieh;^  Karen  Sauvighe,   Prog  ram  ■  Di  rector ,  Wbrkihg  Wbmeh's 
Institute.  ^ 

7.       Executive  Order  11246  requires  that  all  government  contractors 
anc3  subcontractors  take  .affirmative  action  in  hirlTig,  requiring 

\  an  affiraative  action  clause  in  ev^ry  .cbn.tract _ wi £h  £hfi -gbvern~ 

merit  in  excess  of  -450^Q0Q*_or  50  pt^^more  employees .     52p2(l)  ,  3 
C.F.R.   169   (1974),   reprinted  following  42  U.S.C.  '§2000(E| 
(1970),   amendecJ  by  Executive  Order  11375,   32  Fed.   Reg.  14303 
(1967)^     In  1971  it  was  estimated  ,  that  the  federal . government 
spent  apprbximately_i7Q- billiQri - iri  prbcurementx  with  the  .con- 
tracts inyplving  apprpximately  pne , third  of  the  U . S.  wprk 
force.     Seeriote,    Executive  Order  11246:  Anti-Discrimination 
btligations  in  :Government  Contracts,   44'-M.Y.U.L.   Revl  590, 
1969.     Recent  prbpbsed  regulations  wbuld  si.g;r>if icari^t ly_ra ise 

the -dollar  amburits  tand..effiplbyee_numbers_in_contracting   

&u5iriess)x  dras.tir  .caily  .rfiducing  the  number  of  contractors 
subject  to  Executive  Order  11246.      .   -  ■  -  i 

Somewhat^  analogbus  -  "aff irmat i ve.  act ibh"  pcbvisibns-are  an_ 
integral  part,  bf .  the_ enforcemeri£_mechariisnis  under_Ti  t les .  VI  and 
IX.Qfthe.Civil  Rights  Act  of  1964  and  §504  of  the  Rehabilita- 
tion Act  of  1973. 

a.       416  U.s:   312  (1974). 

9.       438  U.S.   265   (1978)  . 

lb .     Sapra^  note  i  •  , 

11.  163  U:S.   537  (1896). 

}  • 

12.  347  U.S.  483'  (1954). 

13.  Thomas  Soweli,  Weber  -ahd  Bakke,   and  the  Presuppbsltibrig .  of . 

'  Atfirmative  ActTori,   26  Wayhe  L'.  Rev.    (No.  4)   ^1980)  at  1326. 

14.  Statement  of  William  T.  Coleman,  Jr.,   Chairman,   NAACP  Legal 
Defense- and  Educational  Fund, -Inc.,    "In        A£ £i rmative. Action 
to  End  the  Effects  of  Racial  Discrimination  a^nd  Segregation" 
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15. 


19. 


before  the  SuBcoomittee  on  Constitutioaal  Rif^ts^orthe  Sanato 
Judiciary  ComTAit.tee ,  Washington.   DC.,     Juno  II,  1981. 

U.S..Gotamiasion  oH  Civil  ^Rl'^bta. _A  Proposed  Statemen^ 
tlve^Rction  tnthe_X98Q'8,  Dismantling  the  Procesa  of^Siacrim- 
rnatxon,  CMaari nghouaa  Publication  Mo.^feD>  January  xvax.  . 


16.  SttpTja  note  9*.''  at  407. 

17.  Washington  Post,  Feb.  23,  1981. 


William  Julius  Wilaon.  TfraHDeel i n i nq  Significance  of  RaceL__ 
Di«^i.^  r>.^nn<ng  Am^¥iE^  ins titut ioas , -Chlcago »     univera i ty 

—  — l^TR.  5e«  also  g'he  DeciiTiing  Significance 

Sofeial  Sgj^ntista, 


5f  6.>^^o^  ■■^t>7A.  5e«  also  xne  DecliTiing- 

Race?     &  Dialogue  Rmbng  Black  and  Wh 


of 


J6aept),:R.  Washington^.ed..  miyerslty  ot  Fe  Atro- 
Atjjferican  Studies  Program  Symposium,  1979. 


The  best  analysis  of  the  further  developmgnt.gl^ag^ 
action  is  John  p-    PT^mtrft^*«  The  Lenqtfrening  Shadow -ot  gl^^g^y* 
A  Historical  Juatif ication  foI^^^^^iWtlve  Action-  tor  BlacKs. 
pu6Il9hed_in__3.9?.6.  under  the  ^"^Pi^^^,°^4*^^--^?!^^^"^gp^°^ r^^^ 
Study  of  Educational  Policy  at  Howard  Oni^f^^iJy-^ ^ 
laa  conducted  thi  moat  extensive,  reaeaxch  i^^^f^^^^^  J"^^" 
published  a  aeries  ofcomprohensiyeWdks,   the  latest ^o^ 
is  Dr:  r:^^^n^^  M^rri«>   El"«i^e^cfua^^^"'^The  Status  of  Black. 
Americana  in  Highair^SducaiH^.    Other  taH!^  publicatiQnfl  wnicn 

^^^^4e^-U.S.  Higher  Eaucati^hA  An 

.t^S  g^eLw  Directory  ol  tlataonaJ^-faburce^ 

Higher- Education,   1976  Zditi^j     j^eedinga  trom  the^NatlQn|X 
invitational  Con^rence.Hi^^ial^and  ethnic  uata.  Elizgg^tn  ^^ 
.S^.^^^U.    .A.,  T^h.  Changing  Wood  in  America  =  i:!rodi^i?-€ogmi^- 
mem^  by  Fauatine^  cr.  Jdnei  (Howard.yniyeraity  PresJ);  H|2n^^^ 
Rd^bdon'a  Responsibility  for  Advancing ^guali^ty  of  OpP^;^"".^f 
Iv  ana  >^ustice  W  jamea  ^\  Oheek  (Pirstl^EP  Occasionax  paper;; 
The  Bak).e  Caae  Primer;  Adv^neing^  Eguality  bi  ^PP^^^^^^^nrh-- 
Matter  o^  Juai^,  Cynthia  J  ■  Smith , -ed.  LThe^Case  gor^^f^^^- 
bive  Xctien  £or"  Slacks- in  Higher  Education  by  John  Fleming  ana 
David  Swenaon  (Howard  Uhiveraity  Presa). 
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IndustrUl  Kcljitiom  itKtkm 


MassacNusetti  Institute  oLT<K:h_np)ogx 
Alfred  P.  SloanSchoql  of  Management 

50  Memorial  Drive   | 

CambridsB^MuMchuMtts  02139  ^ 


October  12,  1981 


The  Honorable  /^jgustus  F.  Hawkins  ' 

Chairman  :   I  j  i- 

Subcofflnjittee  on  Employment  Opportunities 

Coninit_te§.  on.  Ed^at loo  and  Labor         ,  ; 

House  of  Representatives      !  , 

Congress _of  the  United  States  ^ 

B-346A  Rayburn  House  Officej Building  ^ 

Washington,  D.C.  j  20515 

Dear  Congressman  Hawkins:   I  . 

t-ain  subitlitting-a  bclef.  statijmeni  tp_.be  Included  as  a  Part  of  ^ 
the  official  record  of  the  [hearings  by  the  Subcommlttee^n  ^Employment 
oSbmohities.  .Your  Jettef  of  September  14.^1981  specif  led  that  such 
testimony  should  be  received  not  later  than  October  9.  '  I  regret  that 
my  hectic  schedule  at'M.I.jt.  did  not  permit  an  earlier  response. 

/  Sihcer^y, 

I  ■  -  Phyllis.  A..  Wallace  

Professor  of  Management 
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  ■  bctbber~l2,"l98l  " 

Statement  Of   _  _  . 
Dr.  PKy1]is  A.  Wallace 
Professor  of  Management 
Alfred  P,  Sloan  School  of  Management 
Massachusetts  Institute  of  Techriblogy 
before  the  •  '. 

House  Sub-Cbntnittee  On-     '  .  ,  * 

Emplbynjerit  Oppdrtuhfties 
.  ■'. 

Title  VII  b.f:the  Civil  Rights  Act'  of  1964  as  amended  by  the  Equal 
Empldymeht  Opportunity  Act  of  1972,  prohiUits  employment  dtscriminatibn 
on  account  of  race,  color,  religion,  sejc,,or  national,  origin,  Impleiiieri- 
tation  of  this  law  as  well  as  other  Federal  regulations  to  reduce  dis- 
criminatfon  in  labor  markfets  has  bpri  criticized  both  by  th'bse  opposed  to 
any  regulation  of  market  processes  as  well  as  b(yj^ those  who  perceive  a 

significant  gap  between  prbqitse  arid  achteVemerit  j)f  eqoal  snployment  

opportunity.    It  was  apparent  frbm  the  Congressii)nal  debate  prior  to  the 
passage  of  the  1954  Act  that  the  overwhelming  concern  was  with  the 
ecbribmic  status  Of  bladks  in  American  society.    Thus,  rpy  comments  are 
restricted  to  employment  discrimination  on  account  of  race. 

During  the  past  sixteen  years  there  has  occurred  an  enormous  pro- 
liferation of  rinority  groups  seeking  protection  under  the  title  VII 
umbrella  or  other  employment  discrimiriatibri  laws,    A  recerit  article  in 
The-Vfall  Street  Jour^4^  iridijzated  ari  "explosive  grbwth"  iti  age.  discrim- 
ination  suits Exparisibri  bf  th^  protected  groups  and  their  increase 
as  a  percent' of  the  tbtal  wbrk  force  took  pla^e  whUe  the  overall  econoiny 
experienced  recessions  arid  high  levels  of  unemployment.  Reliable 
eviderice  is  lacli-ing  that  some  participants  in  the  labor  market  received 
prefereritial  treatment  and  benefitted  at  the  expense  of  non-protected 
groups. 

Many  questions  have  been  raised  about  the  techriiques «used  to  remedy 
job  discrimination  whether  inadvertent  or  nbtt    At  a  time  when  the  private 
sector  pursues  aggressive  strategies  bf  mariagemerit  by  °^^ectives,  quanti- 
tative arialysis,  arid  emphasis  on  the  iiiipact  on  the  "bottom  line,"  it  is 
ribt  strange  that  those  attempting  to  assess  equity  goals  should  apply  - 
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similar  measures  of  efficiency;-^    However,  protected  groups  arid  individuals 
rarely  have  available  to  them  the  extensive  docamentatiori  needed  'to  repli- 
cate a  human  resource  management  system,  - 

Much  controversy  surrounds  'the  definition  of  affirmative  action.  Is 
it  merely  the  establishment  of  timetables  and  objectives  as  specified  in 
the  regulatidris  foK  federal  cbri tractors  or  does  it  also  encompass  fun'ding 
of  eniployment  and  training  programs  to  a  segment  of  the  work  force  that  is 
severely  disadvantaged?    What  have  bee ri^  the  successes  as  well  as> the  fail- 
ures of  affirmative  action?  -  •         -  ' 

After  sixteen  years  of  attempting  to  refine  effective  techniques  to 
assure  equal  employment  opportunity  for  minorities  and  women,  we  think 
that  the  gdal  will  not  be  achieved  for  decades^-^  but  some,  not  entirely 
disruptive,  beneficial  changes  in  selected  industries  and  conipaHies  have 
taken  place.    The  desirable  setting  is  where  IJarticipants  in  the  labor 
markets  Vo.iintarily  take  special  action  to  reduce  employment  and  income 
disparities,  and  tc  upgrade  occupational  pbsitibri.    The'  Heber  v.  Kats^r 
AVuminum  and  Chemical  Corp.  decision  in  1979  can  be  viewed  as  ^  victory  r 
for  voluntary  compliance  as  a  means  of  accotimodatirig'diVerse  interests 
in  the  workplace.    Weber  emphasized. that  private  settlement  without 
litigation  is  central  to  Title  VII. ^    Negotiated  settlements'^Cconserit 
decrees)  represent  another  approacf-'which  might  be  preferable  to 
proti'acted  court  action, 

A  review  of  outcomes  of  several  of  the  recent  consent  decrees  reveals 
progress  that  would  riot  have  occurred  without  affirmative  action,  two 
SQCh  case  studies  are  the  steel  coriserit  decree  of  1974  arid  the  AISI  con- 
sent decree  of  1973»    We  have  before' and  after  data  for  both  basic 
steel- and  the  telephone  operating  companies.    The  experience  of  the  basic 
steel  industry  during  the  first  four  years  of  its  'consent  decree  reveals 
that  black  representation  in  the  trade:and  craft  jobs  increased,  and  the 
increase  was  greater  than  pre-consent  decree  employment  trends  would  have 
predicted.-^  -     *  - 

Tables  1  arid  2  show  the  redistrihutiori  of  raindrities  arid  women  bei'ore 
and  at  the  end  of  the  implemeritatidri  of  the  coriserit  decree.    The  bccupatibrial 
upgrading  for  both  groups  was  considerable,    Access  to  arid  arialysis  of 
large  data  sets  collected  by  the  EEOC,  OFCCP  arid  some  of  the  firms  iriVdlVed 
would  shed  more  light  bri  the  effectiveness  of  affirmative  action.    It  is 
time  that  serious  appraisals  be  subistituted  for  heated  debates. 
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_  __  _  TABLE 
tmplo^ees  In  Bell  Tele phone  Operating  Companies 
.  December  31.  1972  onrt  September  30,  1978 

19^1 


AAP  Job 

Description 

1972 

'1978 

%  Change 

1972 

1978 

1 

-Middle  managenent  and  above 

15,780 

17.711 

12.2 

333 

1.374 

2 

Second  level  rianagetiieht 

43,138 

52,415 

21.5 

4,830 

11 ,078 

3 

Entry  level  management 

95,949 

21.4 

29,543 

40,976 

4 

Adiiitnistr^tive 

32,716 

32,468 

--0.7 

27.380 

24,774 

5 

SalcLworkers  non-management 

5.813 

8.455 

45.5 

1 .539 

*  3.720 

is 

Skilled  craft  (outside) 

65,107 

70,834 

8.9 

38 

1 .928 

7 

Sklfled  craft  (Insidej  ^ 

76. Ha- 

74,504 

-^2, is 

2.619 

8,830 

0 

Gerierdl  service  (iSillea)  ^ 

ll  ,347 

703 

-r93.8 

540 

176 

'  9 

Semiskilled  craft  (outsidej 

66.104 

63,767  . 

—3.6 

2bis 

,  3.386 

10  ' 

Semtsltlllei]  craft  (Inside)  : 

10.011 

21.907 

21.6  . 

3,554 

7.779 

11 

Clerical,  ikXjled 

'  82,392"^ 

1(34.065 

2iS.3 

77,633 

91 ,206 

12 

Clerical,  semiskilled 

74.609 

87,030 

16.5 

73,409 

79,453 

14 

Clerical ,  entry  level 
TelcjihOhc  operators 

45.140 
146,622 

^^4,090 
104.134 

^2.8 
—29.9 

42,929  : 
146,562 

30,400 
96.340 

15 

Service  workers,  entry  level 

12,365 

1i},295  ? 

«1i5.7 

4,641 

4.254 

Total 

^    Percent  of  Total 

793,715 

79'»;7B5  - 

 0.8 

415,761 
52.4 

405.682 
!  50.7 

^Cater  dropped"  from  the  classification.  -   .^***V* 

Source:    Hnal  Report  to  the  Cuurt  of  the  AIST  Lonsent  Decree 

•  '  f  o 
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Footnotes 

Robert  S.  GreenBerger,  "Fired  Employes  (stc)  in  AO^'S  Filing  More  Bias 
Suits,"  The  wan  Street  JQQrnal ,  October    ,  1981; 


See  Alfred  W,  Blumrosen,  "The  Bottom  Line  Concept  in  Equal  Employment 
Opportunity  Law,"  North  Carolina  Central  Law^6urriaK».Vo1 ,  12,  fall 
1980,  No.  1. 

•in  an  exchange  between  the  be^ich  and  alss^dustrial  relations  official 
in  Weber  v.  Kaiser,  ari  estimate  of  thirt^[ears  was  given  as  the  time, 
required  to  have  the  internal  lator  markelrdf  the  Gramercy  Plant  fully 
reflect  blacks  represented  in  the  external  labor  m^ket,  Kaiser- 
Aluminum  and  Chemical  Corporation  v.  Brian  Weber  Brief  for  Petitioner, 
P.  53. 

Phyllis  A.  Wallace,  tho  Weber  Case  and  Cbl 1 ecti ve  Barqai Hi ng ,  Sloan 
School  Woyking  Paper  WP^1091'79,  November  1979,' 

Casey  Ichriidwski .  Have  Angels  Done  More?    Sloan  School  Working  Paper 
WPs'lZll-Bl,  April  1981. 
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BOB 


Assdciated 
Builders  and 
Contractors^  Inc. 


444  N.  Capitol  Street,  N.W, 
Suite  409 
Washington,  p.C.  20001 
(202)  637-8800 


Occobtsr  23»  1981 


The  Honorable  Augustus  F.  Hawkins  - 
Chairman  '  ^ 

Sulfcomrolttee  on  Eoployoent  Opportunities  ^ 
Commit  tee  _on  _EducatiQn_and_. Labor  \ 
U.S.  House  of  Representatives 
Washington*  D.C.  Z.b515 

Dear  Mr.  Chairman: 

Associated  Builders  and  Contractors  sut>ralts  the  enclosed  _statcment- on 
affirmative  action.     It  will  be -appreciated  if  this  statement  is  in- 
cluded In  the  official  rt-cofd  of,  your  hearings  on  this  proposal.  ; 


V^spectfully  submit 


' John  H...  Reed 
Voirector 
government  Rjilatibns 


cc:\     Members*  Committee  on  Education  and  Labor 


Merit  Shop  Builds  BeM 
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-Stataaht  of 

j^iociatid  Bu.*  vditi  and  CoPtr«ctor» 


Aucxd&ea  Builders  «id  ContrlctarB  CABC)-is  i  ottlOMt^^tniCtigrLJAdiBt^^ 
Bio^tlorLTeprcmtir^i  mdi^  thAS^  n&ti9nyi^^_  Jhc  mcmbenL  of  ^ABC 

believe  i_n_tt»c_"meritjtf>op^^ 

roponsibie  Udder,  today,  more  tKan  60  percent  of  ali  construction  in  this  country  is  done 
ihe'Therit  &>'p^)'shop  way. 

A  recent  airvey  of  ABC  mem  ben  by  the  Opii^on  Researdi  Corporation  showed  that,  O 
percent  of  those  monbers  do  w_ork  for  the  federal  govcrnrnent.  They,  thus,  become 
subject  to  the  rules  and  regulations  of  the  Office  of  Federal  Contract  Compliance 
Pro«r*ns  (OFCCP). 


OFCCP  •dminiftw^  the  enforcement  of  J^eciiii ve__prder  _lil2»6,  _  wtUdi  prohibits 

J^crirrUnation^y  s<^vcrnment  cqntractbrs  based  on  race,  color,  KX,feUflonj — 
or  national  ori^n  and  mand^es  afflrmitlve^  action  iiicrnplf^meht.  ^CCP  also  enforces 
iccfion  50>ol  theRchabmtatioh  Act  of  1973  fiidiectlon-tOZoi  the_yietnim  Efi  Veterans  - 
Readjmtment  Act  which  require  federal  contractors  to  em_ploy  and^'Mlvance  In  ; 
empioyment  handicapped,  diubled  veterms  and  Vietnam-era  veterans. 

ABC  wah^s  tamake  clear  Ircni^^  be^hnlns^that  weOupponOie-pdnapIes  Unbodied  in  ' 
our  equal  CTptoymemjoppoJSu^  lhai_discdmin«ljx^.pra_ct4ces_«hic^ 
dcnyJifKUviduals  the  opportunity  of  leering  sldlls  or  wprUng  in  ttw  const  Industry^ 
are  legally,  economically,  and  morally  harmful  to  oir,  nation  and  o\x  industry. 

hi  idditloh,  ABC  suppoiis-^  rjea-uaraent^ffi^tfAol^  and jw omen _becaD8e 

of _the  critlCAl .shortage  ^  skilled  Ubor  Jn  the  psm't ruction  tradeakl  TOOfSt^St ates  ^ 
currently_produccs  only_30j000j kilted  construction  worta^rs  a  yeVt  i«»  than  23  percent  ol 
the  number  heeded^  JTTye  probienijnay  become  mor^^etibui  as  the  U.S.  Bireau  bf-Labor 
statistics  prefects  a  possible  shortage  ol  1.9  millloh  stalled  construction  workers  bxl990.; 


Thjfti  ABC  h*s  become  Jncreasinglyi concerned  with  jhe  fallire  of  OFCCP  to  fUfUi  its 
commitment.  OFCCP  seems  to  have  lost  sl^t  of,  the  basic  mission  <rf  the  progr^  -  to 
-prcmbte  the  rea-^tmeht,  JralrUj^g  and^^^^^  of  mlhoritlo  and  wortieh,^  Btttead,  It  has 
polarized  ^Hla  on  aflirraatlve  actloh  issutt.by  lmtlta{ing-«LadvefsarL«U  j»d  sometimes 
arblirary,  jip{ro*diJtP  cnf6r<^e)t_ol  Jts_rurcs_CE)d  r^uIatlpn8,_As  a rault, pFCCPhas 
become  a  prime  target  for  the  fristratlpn  and  anger  of  the  business  community  in  general 
and  the  construction  industry  in  perticJar. 

ABC  belleva  fliateie  basic jaemotts^  afflcmmivejictlon  arejremiitmenAi-tjralQingiJind 
hlrii^,  None_af_these  jeLements.  can  stand  iOpne.  _OFCCPi  however,  has_  focused  _almost 
entirely  on  the  third  element,  hiring,  to  the  detriment  of  thejtffirmative  action  program. 

Ihe  general ^rceptlbh  that  OTCCP  pyi  Httle  JStwitlonto  I^fitlmaie  Jj^alnasjConoeriB 
hat  lead  ABC^to  theJbeU^  jthKiit  U  tlroeJto  reexfinlne  tAe  f«><l^  cpncepT»_whl<A 
tivje/lle  the  gpverriment*t  jresoit  appro«d)  to  affirmative  action.  ABC^irges  Congress 
mvS  the  Department  of  l^abor  (DOU  to  take  thirx)pMrtui^ty  to  develop  arv^  Irh^ement  a 
proper  rcg^atory  ft ratcgy  cmcom passing  all  three  clemehts  o3  affirmative  action. 
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■aisted  PpnjtructJpn_KoiB<^  Theyjihffeby  j^pme  dire«^^ 
ind  r^ulctiom  of  the  OFCCP,  the  Bureau  of  Apprenticeship  and  Tralniiis  (DAT),  and  the 
Vage  and  Hour  (the  Davi»-^o6n  Act  re^^drernents)  Di vision  of  DOL*  Nd>^ederal  agencl^ 
hai« ^-^Aitet  impact -Oh-ibC-  coMructiOQ  oohtuctoc^  hlrlnl^^ahd  mployfhmt- pi^cUces 
tiiin 'these.  three^_^ei  these .ai^encicL  h&ye  iinpiemem£d_i«|^utitiorB. 
work  at  crosv-pur poses  to  each  other  vmJ' obstruct 'affirmative  action  for  women  and 
minorities. 

CcnstrSClioQ-ati^oymiml  Averaged- iboi^  _^ihe  iime  year, 

1  mlnoriUo_Koo_untedJor_?^^  ar^JtcroaIcykc^um^f_0fJJ^7_perce&t.  ^ihe_&luer 

cons truction  labor  force.  (Se«_ Table  A-V  /fner 6  ar e  not  now  sjif f iclent  numbers  of. 
minorities  and  women  in  the  co<yjpyfS^o»-j***9CLte  *^  meet  the  goals  imposed  by 
OFCCP.  -  rXbe  proigr«h  hM  fhm'  afeat^^  need  io  bring  -  liiprecedehted  -  numbers-  of 
istrainedjndividuals_oatoooi«trijctionj^ 

need  t  p  t  rai  n  _s  uch_  i  rnU  yi  duuUs_com  m  ensvr  at  e  with  the_  pr qductj  vit  y  and  saf  et^  f  act  prs  ^ 
so  vital  to  construction  competition.  But  an  examination  of  the  current  system  of  training 
for  entry  into  the  oomtruction  crafts  clearly  reveals  that  it  is  incapable  of  meeting  these 
ncedt. 

Rjrsuant  to  the  Davis-Bacon  Act  and  DOL^  implemaiting  regulations  (29  C.F^.  Part  i)i 
no  federaUy-ihvdlved  obmtruction  contractor  is  permiited  to  pay  a  worlcer  less  than  the 
prevailing  Journeyman^  indl^dualJiih-a  trBihing-p»gf«n  r^ 

in  conformLtjrijwiih  BAT_r^gula$ioni,_^  arcstjlt_clthese^rjEguIatioi»«-the  only jreaListlc 
*PV>'c^  ^.^'orlwrs-lrvtralrU^^  and  federally-assisted  construction  projects  is 

throuj^  apprenticeship  programs  approved  by  BAT.       .  ^ 

In  jW5l,_womefi_accoLiite^iQr-JL5fi-percenr  ^fhe_l£S»35Q_  apprentices^  in .  -the 

regUtcred_bdid|ng  grd  oomtructlon.trades  pro9'ams_fpr_13jlifftfefn  t^ 
B.r    It  takes  an  average  of  3  1/2  years  for  an  entering  apprentice  to  graduate  to 
Jo^neymah^  ,  ' 


LocaJ_appfie»iceship^Q|^_amt«_tiQder_thei:irrBnt  _BAT_ce9JlraTLentsi29^.CaF«R^.PAn  3Q}« 
ar  e  obli  g«  ed  t  o  cnr^  f  em  ai «  at_  pne^  al  f  the  percentage  whi  w  om  en  com  prise  t  he 
total  work  force  in  each  Stwtdvd  Metropolitan  StatlstioLl  Are^(SMSA).^  Assuming  women 
average  50  percent  the  work  fof;ce»  thcri  27  percent)  or  one  of  -  every  foir  hew 
apprmticest-mtjst  be-fonale*- -This  means  Jhat-foc_compllaDCe_inderJthe_«p(^ 
regulations^  17»000  females  need  to  be  'placed  in  a  first  year  apprenticeship  class  .of  68,000. 

With  310,300  women  needed  to  meet  the  overaU  goals  but  only  17,000  heeded  for  the 
apprehticahip  goals,  the  romt ruction  Ihduitr^^y- obviously  EvenifJociI 
apprAticcship.i;om_mittea_d(^ubLed.thMrLimal^Qf_iramen_Qn  excess. of  Itfve  retfiirements 
ci29  CJ»A_.  Part  3p),_the  goals  for  females  Imposed  bjf  OFCCP  cannot  be  met.  In  fact* 
the  const rua ion  lf><^_^^ry_oould  not  meet  OFCCP  goals  for  women  throu|^  existing 
apprenticeship  even  if  all  hew  apprenticeship  ^bts  were  reserved  exclusively  for  women. 

And_Jhis,  of  cptrse,  woUd  not~rasolve  the  problem  of  meeting  OFCCP  goals  for 


minorities! 
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,   T»bl«  A     ,   - 

Minority  and  f«»aie  eonatructlon  worwri       •  percent 
of  6 ^<-cbIIir- occupational  groupa 

1979-1980-:  

BlacE  aiid   

bthar  FeaaU 

^  1979  1980  1979     ^  I9B0 


6;92  1,25  1.03  1.27 

8.48       '    7,59        *      1.65  2.09 


Craft  and  Undrad  vbrkara 
bparativaa.  axcept  trioiportition 
-Tf«ip6rtatlon  aqulpmant  operatlvaa  14.76  l5»35  1.42  1.5j  ^ 

Wonfan.  laborara  17^  X6.34       ..  _    2.38      __2.62  ^ 

^oimCKi    BLS,  Employment:  io^  Eamlnga.  January  1981  end  January  1980.  Tables  iJ-^ii, 


'   Table  B  ■  - 

Apprentlceo  In  Raglatarcd  Bulldl^ig  Tradaa  Programs 
ia  of  Jime  1979   


Trade 


Total  

apprentices 


Fcnkla  apprantlcea 


Percent 

 female  

apprentices 


Aabeat^  Vbrfcera 

BbnanukcVa 

Brlcklayera 

 jr  

Carpenters 
Ccsent  HAsona 
Blectrlclana 
Ciaziara 
Iron  Wbrkara 
Lathera 

b|>er«tin^  Engiiiiiri 
Filntari 

Me«_rittara.  Staaa  Flttara 
t  Sprinkler  Flttera 

tltflbBri 

Koofara  „* 
Sheet  M^ital  Wbrkera 


I.  174 
4.083 
B.462 

43.332 
'3,118 

34.584 
1.160 
8.296 
1.483 
6,051 
6,760 

X5.634 
17,554 
5,745 

II.  154 


23 
47 
120 
1.429 
138 
814 
8 

103 
16 
419 
425 

34^ 
176 
57 

-203 


2.0 
1.2 
1.4 
3.3 
4.4 
2.4 

o;7 

1.2 

.  1.1 

6.3 

2;2  [ 

i.b 

1.6 


SOURCE: 
P«S*  5. 


..w,,  '^^^...^.^^tructlcm  induatry  Report,  AprirT98i; 


537 


lLJ.i_QbylAus_lrii-yiew..of  Jdie.  tobiuatUL  rc^jlrcmemx-OF^CP.J^  Jm  the 
<»n»taicUon  induitQfi  DQL  mmt^iupport  the  fleyelppment  j5if_ULrK>v«tivei«^ 
prop  am  9^  for  the  recruiting  and  training  of  minorities  and  women.  ABC  iFges  DpL  to 
develop  ahd'impiement  a  program  to  identify  potehtialiy  qualified  appUcahts  in  connection 
«dth>_the  ^flniutive.  icUon-obligatiora  cS,  soverrfn^t  contractors  and  lui&contractors. 
One  »uch  progr«m  is  dlKiigsed  inJra. 

In  aiWiUonr'^C  r«aimrhends  ivat-DOt  ejqjand  the  difinltion  of  "apprentice"  t»nt^ned  in 
the  Davis-Bacon- regulatiohs  (29  C.F.R.  5.2(n)0))  to  IhcJu^  those  individuals  who- are 
regisJ^ed  In  a  f tat e^Jocal^.  or_ _other_Iederal_  agenc^apprdved_tralQiDg_4rogf jm..  _  It  is 
•PP**" ^  that  DOL's.  1  Pnfc» tandi ng  policy _ol ^ J cwTng  only  B ATr appr oyed  pr ogr am s_h aa_ th^ 
.effect  of^  preventing  unregistered,  entry-levei  minority  and  female  persons  from  entering 
the  boratruction  industry. 

Hfvilly,  _^_C_  tecQTOjnends  .thal.'pOl,  promote  Ihe  _iJe¥elQpment_crf_Jnno.vatiYB_trjttning 
programs  in  the  construction  indktry.  _ One  such  program  is  "Wheels  of  Learning'^,  a 
competency-based,  task-oriented  tralni^ig  prop-im  in  21  cbnsnruction  trades^  "Wheels  of 
Lesrhihg"  i»  Being  developed  by  ABC  to  pravide  the  constrAiction  IndgBtry  with  a 
"Cpmpt^er^ive.crjifl.ti'ainlng  pro^am^.whlch  .willjteach  ijsahle  jMUs  in  a  timelyJTianner, 
in  a  convenient  location,,  an^  at_  a  rel ati yeljf _  lew  _ct»t_.  _  (Sce_Appcndix  AJtpr  a  jiipre.  iiv 
depth  discussion  of  ABC*s  "Wheels  of  Learning"  Pr<^«n.;  ABC  loola  forward  to  working 
with  DOL  to  assist  them  in  developing  and  implementing  such  t  program. 


Coverage  T^resholcfa  for  the  Construction 
.  Industry  tScction  6&=*t^ 


Ihe  .cittfflt  OFCCJP.  r_egulaiLons_  ii^ect.alj  _teder_at  Jod  lcdetaUjr^asslsted.coitttructioD 
rantraapri  who  have  com^  meet  the  basic  coverage  threshold  Ca  contract  in 

excesj  of  $10,000)  to  the  re<^rem^ts  inPart  60-4  Induding  specific  minority  and  female 
utilization  goals  and'slxteeh  afiirmaiive*acti6n  steps. 

to  JOFCCP^i.  proposed.  JLeguUtions_  ,ol^ugus^t_^^^  _*e 
c^ta^y^nient  (rf  a  twivtio^^  «^ch  would^jyoyide  thA  pontr actors  with 

federal  or  federally-assisted  construction  contracts  in  excess  of  $id,OdO  be  a>ntractuaijy 
subject  only  to  a  commitment  not  to  discriminate  and  to  take  affirmative  action.  Thae 
contractors- would  hot  -be -subject- to  spectlic  goals  ihd  timetibla  and  would  not  be 
required  t9  take  the  specified  affirmative  action  steps. 

the^  second  jier  would  ipply  to  contractjsrs  with  a  'ecterai  .or  federally-assisted 
construction  cohtract-of  $30,000  or  more  and  whl^^  for  consecutive  months  during  the 
t wel  ve  _ro  onths  -titimedliat  ely  'priced!  ng  the_  coJit  ract  a«i^&r^the  i^jit  ract  jcm  ployed_cr Jdt 
wj>rters  fpr  a  t°t-*J-0*^?-PLQPQor^  OFCCP  estimate  that  this  work  requirement 

reflects  20  full-time  workers  employed  over  a  six-month  period. 

The_  threshold  levels  proposed  by_OFCCP.aretoo_low  to  effectively  reduce  ihe  compliance 
burden  _on  fipalL  <3>jntrACtors»_aiKl. would  exempt  a  de  minimis  number  of  construction 
projects  from  the  nine  step  requirement. 

ABC  rKommehS  ^at,  If  a  tiered  systttvi  Js  Implmi^ted,  the  thrchsold  ieVels-  be 
expanded_tolh^eeJeveb^witb_additional  compliance  responsibility  as  the  size  of  business 
and  the  contract  amount  increase* 
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<$300,000  total  annuaJ  volivne  bl  busloGs  (over  three  years) 
AND 

<$ 100,000  in  federal  contr^bb 


If  both  of  these  are  meti  contractor  must:  ^ 

•  Si^  Ml  affirmative  action  clause 

tevel  n  ; 

$300,000  -  $5  rhiilibh  total  irihual  voliinc  of  b^ne^t  (over 
^ee  years) 

AND  .  ■  .      '  ^ 

$i00,000  -  $1  miUIoh  In  federal  contract. 
If  both  of  these  are  met,  contractor  must: 

•  Ujp  alflrmatlve  c^-^^oh  Baxni  

•  filake  '*|o^»dXalth*  effort  to  nect  goals 

•  EUe^EEO-JLreport_   1  

•  U  goals  .     not  met,  file  nmatlve  report 

Level  111 

>$3  million  totfl  mlm  voltlnft  of  business  (over  three  years) 
AND 

>$1  mUiioh  In  Federal  contria 
0  both  of  theM  are  meti  contractor  musti  • 

•  Sign  iffirrnitlve  ictl«>  aSiSe — 

•  •         |yiace  "^^islth^  ellotttojaeet  joidi_  : 

•  File^oorL557 jrtillMtlon  report  quarterly 
9  FoUow  nine  steps 


_  Ji_  ________ 

tKis-«f)(>ro«ch  would  bm  Jn  Ic««pi7>g  with  the  Keguiatbry  PlexlbUIiy  Act  of  1980  (5 
0;$.C.  ^  ttj  it  !•§.)_  by.  ipp^opriateJy  ^laclc^  the.  c6mpliliVce^bi^-de^  large  r 
cprnpariWwhl<3r  can  more  effectively  arid. efficiently  comply  with_tf»e  regulatory 
kirden.  Pursuant,  to  the^  Reguiatory  PJexibility  Act  of  1980  (RFA),  DOL  must 
^^f*^^^  ^"^^'^_^^*?^J^^**' ^^^^J  with  the  stated  objectives  of  applicable 
ftatuteSt  which  -  provide  for  *?ailferli^  complShce  or  reporting  Tequirenjcrvts  or 
timetables'*  that_Blc«  Jato.accognt^the^jrLet»7Ces_of_tmalL_btisirw.s^^  IL5*C. 

 €PJ(^J)).-_The'  t«rm,%(]r>all  busintts**  has  the^sarrie  meaning  as,  the  term  > mall 

business  ^onccm**  mder  section  J  of  the  Small  Biuiness  Act,  urSeu  an -agency, 
after  consultation  -  the  Office  bi  Advocacy  of  Jhe  Small  Business 
Aaitilnli^tration  JSBAl_ahd .  After  opportunity _iQr_  puhlic__comip<jnt,_  .establishes 
H^  definitions ^f  such  term  (5  U .5._C.  60 1_ (3)).  Reading  these  two  sections  of  the  RF A 
logether,  $  would  be  vtmx  appropriate  and  warranted  for  pOL  to  adopt  ABC's 
reasmmef^ed  thre^  are  <»f»Ut9nt  with  S^'s-Seiihitlori  of  "Small 

business  concern'*  and  In  acctfdahcc  with  the  prbvislons  of  the  RFAp 


tinTaJidated  Goals  fSectlon  <6-».6) 

OFCCP  aoetrtot  j-equlMLCooitruction  Coi^  tet  goftls  and  timetables  or 

<fc*«iop  ihelr  ojim;written  i^rmajiye_  actlpn_plan».  Instead,  pFCCP  ^rtandates 
utiiiration  (or  employment)  gils  for  comtructionc»ntractort,  Wlth^itr^Aprjl  1978 
regulations,  OFCCP  publishetif  various  minority  goals  for  dlffereiSt  geographic  areas 
m\d  a  nationwide  goal  lor  ^mUei.-  On  tJoyembet  3,  J15JI0^  OFCCP JU vised  Jts 
mloocity  JUrJi^gQaljfc_„Th!tjfe^^^  are_ba*edTupon  mlnprity  workforce jxesence 
ln_S_MSA's  and_EconomIc  Areas  (EA).  *A  iingieinlnority^goal  covers  all^ craf tsjn an 
SMSA.or  EA,  and  each  5MSA  and  EA  has  a  separate  goal.  The  nationwide  goal  for 
women  is  currently  6*9  percent. 

ARC  submits  thatf»itf<r  the  minority  nor  the  female  goals  are  attainable  under 
tf»  cw^itip«i_ imposed  on  the  construction  bKfcjtr^  by  the  federal  gbverhment  (as 
discussed  ABC  further  s^its  tliai  OFCCP  is  arid  has  lohg  Been  aware  of 

the  diso'epahcy  between  its  goals  md  rtaHty. 

OPCCfe  jo^ls    tor  tf«i_(^nitructk)n^  k^hntr^  were  prbrnulgated  Ih.resjww 
pressures  on  boL  tnr  a  series^bf  law  suits  fiied-ii«alnst^  womcn»s  groups  Jh 

ifZi.  In  testlmohy^belore  the  Hou»e_Labor-HEW  Sppr^jpclations  Subcommlnee  oo 
PebcW*^  3^  1580,_QFCCP_DirectOfjreldon_Rouf^Mru  ^ted,^_;_s.  the_«oals_in  the 
construction  progam  are  goaIs_whk:h  we  admit  ere  not  necessarily  based  on  hard 
c^ta  which  hM  been  obta^nedby  the  Department  or'any  other  groups.**  At  the  wme 
haarlng,  in  response  to  a  truest  Ion  abcut  whether  women  traioed  In  construction 
crafts  are  avallabSa  fii  iufficicht  humbera,  DiriCtor_>Rotj(ejLU_itaied«^_**Overali,  np_, 
mt  J»  mart  jULotw  aatlonwide  goait^^wry joraft  ih«w«hout  tt«  natior^ 

kiown  this_for_a_l«>g_tlme.**  fai.^fllmpojr^  before  the  same  fcibcommlttee.  on 
February  ^  1990^  S?<^tary  of  Labor  Ray  UarHiall  auted  that  there  Is  ^ 
RkAtifk  way  to  aat  goaU." 
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Tbe^oiB-pcoinuIsated  by  OFCCP-for  thejCDOltruCtloiLlliShtftryM^^^^ 
tesU  and  were  arblt«>«rUxestablUhed*  The  j^oaJs  laU  to^take  into  consideration  the 
variety  of  ikills  and  dWfereht  levekn^f  tralnii^  required  for  the  vyioui  ^ftdes  in 
the  construction  4hdustry.     OFCCPs  regulations  provlc'e  Jthar  JlL_alfected 
m&actbri  Ja-a-5M5A^jtHiiiJt)cct  the  sarne_birtnS4|CMas>__SubcpnUa_« 
ipf6Ciaity  _i;pntr«ctort.^enft^ed  _in  the  hard-tp-lear^  those  with  long 

apprenticeship  periods*  sOch  as  electrlcc?  plumblr^  which  have  the  greatest 
^icuity  attracting  minority  Jtnd  female  trainees,  realistically  cannot  meet  the 
mme  Hlrlr^  |6als  as  other  building  craft  employ^i*^ 

M_6fCCP  mandates  ine' of  joals,  ttstead^of  a^tting  across-thybbard  goals, 
OFCCP  should  set  minority  and  female  goals  fbr^each  trade  -based  on  the 
availability  of  tt-alhed  minorities  and  Qwroen-irieaai  SMSAj>r£A*_OFCCP  has  set 
o-lteria  for.  determining  Jindiropiementif^  goals  for  service  and  supply  industries 
These  crlterU  include: 


p    The_s.iie..of.  tbe_iiiInoi:lty /female  unemployment  force  in  the  laiwr  area 
surrounding  the  facility; 

7*  The  percentage  6f^Jt«  jiUhorIfy/feinale_j»ork  force  as  compared  with  the 
total  work  fo''ce  in  the  immediate  labor  area; 

•  The  general  avaiiabUity  of  minorities/females  having  requisite  skills  In  the 
-    immediate  labor  area; 

•  Tbe  avjyj^lity  of'mliwl^  requisite"  skills  in  the  area  in 
which  the  contractor  can  reasonably  recruit) 

i    The  existence  of  fi-alrili^  Institutions  capable  of  trainli^  persons  .in  the 
requisite  skills;  ,  . 

•  The  degree  of  training^  which  thejcwntractbr  is  reaiK^  to  Undertake 
as  a  means  of  makihg  all  job  classes  available  to  minorities/women. 
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VHDe- It  would  be  .difficulty  II-nolJmpossl^le»  lor  eacti  cohtrictdr  to  set  goals  and 
lime  tables  for  «*^project,JDECCP.j^^  same  p-iterla  for  cstabUshing 

•nd  Implementins  goals  in  the  construction  Industry. 

OFCCPi  regulations  for  service  and  wpply  Ihduitrlei  also  provide  that; 


•       Mtablishment  shall  be  presumed 
to  have  i^asonabjy  utUized  ininorities^and 
women,  and  shall  not  be  required  to  fuplalh 
H  mlhofJtlei-ihd  women  are  ^in^  underutilized 

or  to  estabUsh  goalsjind  tlmejables^^   

§ro(j^4ii  which  the  employment  of  minorities  and 
women  is  at  least  Sd%  of  ^Ir  avaliabnity" 
(60-2,0).  (EmpKasIs 


ABC  urges  OFCCP  to  apply  this  provision  to  the  construction  industry. 


OFCCP- regulatldhs-  alio ^oVide -that  minority- hiring  goals  will  be  updated 
diceniAlIyj_ .CorittactQrj_andjiijbcoQtT^ctorJ  Jh_SM5As i^xperience  larg^e  galns- in 
tf»eir  minority  population  oyer  the  ten-yearperlpd  jUncej^ 

wiir^  compelied  to  meet  a  jharply  higher  updated  hiring  goal,  causing  a 
ilghlilcaht  d^lacerhent  in  the  local  construction  wixRIbrce^-OFCCP  regulations 
should  be  amended  to  phase-lh  these  updated  minority  hlrlr^  goals. 

OFCCP  i-egulatiofa  provide  that  when  19S3  census  **5°'^*^t^»**J*r»*'^^ 
ODOtjjiCtOrt__aiKLjftibcQiitraciors_  roust  provide- lor  *^ppropriate  partlclpattoh  rates 
tor_minqrltj'_iubgroyp>r  s^^  Blacks,  HlspaiLl^(>ieQtals,_^skim^ 
by  setting  a  separate  hiring  gOal^  for  each.  .Paperwork  require rrwnts,  of  course^  will 
increase  cbmmensuratejy.  Separate  hiring  goals  for  racial  and  ethnic  sub-groups 
would-  uhhecessai^ly  Increase  the  regulatory  biirdehs  of  contactors,  and  thus, 
should  not  be  Implemented.  ,  • 
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OFCCP  hm.  Uicin  thi  pDiltJbK  «t  m  mtwl^-f*  ^"^^^'f^^^^ 
only  I  itincSrd  By.  wfOai  to  •  JWijiU  ^sqq^^ort^Jgo  Ultn, 


under  tht  I«  tt*ps.  Unfortunit^Iy,  OTCCP  «*«^.y!2^J^^w^ 
irorkto  no  dillnltion  con^^ni^  ^^^^^^^^^^^^  ^  ^«^^>W  ft 
Sntrictor  It  hot  .m«tli«  Wi-foSlK^CCP  M^»^M^»^^^^ft 

^  dbirii  enough  m'^iMijmd^oGtmm^ 
eonSsctofii  ar«  ravtewwl  with  the  abMhfta  vjipactatiait  that  OFCCP  ^otft 
nwt.  '  . 

ampler  ScCP^«tPl  ^|»ip^^  Jnttep  "^^^^SgtSSTS^I^  Tfc^S 
ooo^aclor  to  **aM%n  two  or  rnor*  women  to  Mch  cwwtniCtton  projwrt.  TO 
ol  ft  gpcclf tc  rnimbtr  is  wr«ly  a  quotA. 

CbotrictdrJ  _wfio^^Wto_mett  ^£  ioftii-  ^  *^|L2^SL  «  ^  I 
^toS-  iwi  ^^«licJitKy.•  orCCP  Jib*I»  bi  »»  <WicUUtlo« 
^recmenta  «s  ■Vcqulred  goaifc"   _^  _ 

ABC  belfe*ti  bFCCf_iioiUd  tl^  ^^^^^^^^tStVSS^l^ 

rrguUtion*  to  ckwiy  Mte  that  «  «5^f*^S'SiiE.^&  3fcCP  iSl 
^id  i»t  cbhitltit*  «  BOB  f*_iBy_»drninl»tr«ti*t  •Cttai.  fMW,  WCCI' «»« 
ix>uld  cbh>untiy  be  rtmlnded  of  thU  policy.  * 
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Ihe  Aftirmatl»i  Action  Stepg^^Scction  BO-M.y) 

Wi  Apti]^n^K^CCPJ^Mltyt^_r9fiMdaItlnn        Action  »'^8**^«tibT»  few  federal 
e>f»trvciion  comr»ctpr»._  |mte»d  of  req^riris  comtnjction  comractorito^»o 
written  «ifinn«tiv«  aaion  pian,  f^ril  comract-ip«mic»tiQntj»r«  amendfe^ 
IndtfSi  U  tte».  Tt^ae  st^  Ibcltaft )<e«p4ngJingthjr  IJiti jrf  mlnprity_ai^  women  i 
irauci,  iuBco«fi««,^-tupi>lier*i  comtant  notification  wid  r^ordkeeping  on 
Sltdr_QC«_voicct  or  biainew  dav«lppnvtfit;  and  an  extr»rdinary  »noi»it  of 
docMm«nt«Uon,  irduding  latteri,  memoranda,  t«lc?>one  lo§s^  andjnore^l^^jMYC 
mpii^.    AU  cbntriii  over  $ia.OOO-lnacd€_aJUtiTM|_ot  oy^*^^^^ 
bnrttiom  diat  m»t  M  til»fLadd_d5««T>»i«di_aLa_iTanimi^^ 
«fort  to  m«*t  minority  and  fcmal*  utiliMtion  RoaU.  For  M«mp!e,  a  contraaor 

1.     iramaln  abcun«Milion_^_teQd_faUh_€ff^    to  rvn^oy  one 
woman  for  every  20  sklilcd  trades  pcrtonB; 

i.     Maintain  dbc«nentatjon^that  all  fordpen  maintalh  a  working 
•nvlronmcht  free  of  harasvncntf 

3L     MaintM^n  *  wr^  Urtng  o<  recruitmem  aarca  for  mifwHty 
and  female  craft  worfcen; 

*.     HSmalri  copio  -S-l«tler»  to  recruitment  p-oups  apecifying 
employment  opportimities; 

Maintain  record!*  of  fli  ra^rao  received  to  letters  to 
recriitmeht  groupaj 

Mmain  a  icparitte  file  fa*  •wj  r«rlitment  gr<^P  contacted; 

t.     Maintain      fUe  of  ri«tia,  %da^»fes^Aeleft^o^>e  Jiiinbe_rs,_M 
o-afl  oS  nflnofity  and  «^en  appJJcanti  and  a  record  of  what 
icUocLwAi  t*ken  with  ropect  to  each,  inciuding  reasons  why  any 
appJicant  was  not  hired; 

S.     Maintain  writtm  recorat  df  coiitACls  JKfitten,_telep^pnj_c,  or 
pcrsGnoI)  «Ith_Jhlnority  and  .womesn's  j^murut 
Bvj  recruitmetit  soirees,  and  %dKts>U  and  training  orgarU rations; 


%     ISaintain  cbpiea  erf  ietten  aeftt  to  comm  ^ty__3rganizatiorn, 
recriitment  wcei,  iawfflJU*Kl  J  reining  o  ^^vniM^^^^ 
ohe  -roontil  .prior _  t o_«cceptance  _cf_  _api^*^i^- ts  for  jralning,  , 
deKxibLng  openin^  acreenlng  procedures,  ancJ  rau  to  be  used  in 
the  selection  process; 

la     MalKtaln  c6pi«     ^aKa,  telephone  logs,  or  mOTor«^  indicating 
06fltsct_wlihjnl«>rltyitf>d  wc^  rcc^jesting  assistance 

in  recruilir^  other  minorities  and  womsnj 
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U.    Maintain  recordt  of  roiJts  from  contracts  isxicr  #10} 

12.  Milritiln  reoordi  '^oS   oontH^iom  in  auh,  equipment,  or 
personnel  to  OOL  sporsdred  training  programsi 

13.  'Mair«r£n  recorcfc  erf  hiring^ of  i^noritio  arid  women  from  DOL 

sponged  training  prbgr*"*; 

M.    Maintain  oopieg  ed  letters  to  mLnojity  and  women  recruitment 
sources  i^ormlng  them  of  DOLtraining  programs; 

13.    Maintalh '  a  wiittm  ^equal  JBhpi6ymi«it  oppoftiffiity  policy. 
Including  Identification  ot  the  EEO  offioeri  - 

16.  Include  EEO  policy  in  the  company*s  policy  manuals; 

1 7.  Post  a  copy  of  ^e  EEO  policy  at  all  Job  sites; 

18.  Maintain  documentation  that.EEO  policy  has  been  discussed  with 
every  ihinority  and  woman  crnpiby^; 

»19.    Mairstain  _do!cumeniJttlpn_that  EEO  policy  has  been  discussed 
re^^arly  at  staff  meetings; 


20.  Have  copies  of  newsletters  and  annual  reports  ^at  include  th.e 
EEO  policy;  5 

21.  Stnd  copies  of  letters  a^least  every  six  months  or  at  the  start  of 
everyjtew  majcar^^ntract  to  ail  recruitihg  soirees  stating  the 
dompahy*s  EEO  policy; 


22.  Maintain  copies  of  advertising  with  EEO  statement; 

23.  Maintain '»iSes  erf  ietters^o  all  subcontractors  and  suppliers 
requirihg  corhpli«j>ce  Wtt^i  EEC  potlc)^ 

2*.  Maintal_n_  records  erf  annual,  reviews  of  minority  and  female 
employees  for  promotional  opportunities; 

25.  Haintaln_r«cotdi.  _QdL_eDCOuragement  of  minority  and  female 
employees  to  seek  promotions; 

26.  Maintain  recbrdi  of  anhiial  review  with  supervisory  penonhel  of 
affirmative  action  ^tlgitiQna,-ibcluding_ldehtlficatioD  Ql:iiroe 
and  place  of  meetingsi  persons  __att«>dlng,  sii)ject  matter 
dlsciasedi  and  disposition  of  subject  matter;     '  - 
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27.  M#dmiin_artificitIons        teslir^interviewingi  and  stiection ' 
procedures  meet  government  Adelines; 

28.  Milmilh  docunentit]£»  tbfit  Ae  EEO-  olIioer- reviews  ill 
monthly  workplice  rqports^rii^t  termin«tions  and  training; 

29.  Have  a  written  job  ^escripUbh  for  ttw  EEOjtff  jeer  lauding  the 
^uty  to  monitor  all  cm^oytherit  activities  for  discriminatory 
eifeas; 

30.  Maintain  documentation  that  corrective  action  has  been.  lakeTi 
whei^r^ver  a  possible  discrirnlnatbry  effect  is  foiJid; 

31.  IncLLde  Jn  all  s_utepntj:Ms  a  (ovemnvj^nt 
"Certification  of  Nonsegregated  Facilities;** 

32.  Malhtalri  record  piat  prove  that  notices  di  pirtlo  >nd  pic!\iai 
have  been  posted  and  are  available  to  all  employees; 

33.  Maintain  recordi  (^  contacts  with  tuperWsbrs  tc  i/'sure  i^^  ^acy 
between  the  sexes  with  respect  to  toilets  and  chahg;^ng  f^i&*rAes; 

3^.  Maintain  records  of  all  contacts  fr6m  minority  or  wa  n^'^'^  s^i^v 
contraaors; 

35^—  Maihtalrure^r&  ol  ttslstah^  provided  to  minority  v^rhen 
subcontractors  {n  preparing  price  quotations} 

36^  '  Maintain  record  of  all  rninority  or  female  ai^ontr^as  awarcled, 
with  dollar  amounts; 


37.  '   Maimain  copies,  of    solicitation   to   minority    or  female 

subcontractor*  for  prefects  bid; 

38.  Submit  reports  to  the  gpvernneht  regardlhg  EEO  activiti^; 


39.  Maintain  reqordi  ipr  ead>  emplpyc^^  namei_adUreUj  tdejihor^ 
n  unn  ber ,  t  rade »  sod  ai  securh  y  number,  race ,  sex,  posi  ti  on ,  da^ts 
of  diange  in  position,  hours  worked  per  week,  ratie  of  pay,  and 
locatidra  ol  woric}  vid  ' 

%0.  File  a  momhly^  emptoymmt  uUliutlon  report,  cov«ri(tg  work 
force  on  private  projects  in  the  area. 

Hana-e^to-dociatiCTt  lat  one  Te^iliiGg 
the.  contract 01^ to  ygn. _a_ opnciiIation_agreefn^t  containing  even  more  reporting 
requirements  or  face  potential  dcbamient. 
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5? 


Incrcttes  the  bvcrhead  oi  foder«I  comthjctlorijco«f*ctor»-^  A  rKMJl^^y  ol 
ABC  member*  reveBed  tHiLtiX  U2*<Lj3r«MSS  jn  «vfriBi_ql  m  ■ffiUonB  16 
rio(ri-otf-piper«orki»di  month  and  Ino-raex  «*ninl»tr«i¥«  oottt  by  9fi  «w«0p  of 
13.6  percent  (Set  Table  Ci 


I 


_  r*i«c_   

bnpBCt  jQi_Fiipern^k  Required 
by  Execuilve  Order  U2«6 


Com-^  _Hea5a-  SP«c*iltJL_   

*  •Cofitracton  CotntrictarB     ContrKten  Awas* 

-'■■-^  -    •  — ^ — ,  

Increied  «dmlni*tF«ive   -,  '  iiz^ 

boits  due  to  the                 I  J-»  1536  liM 


^^r^k^  ^  1 17  hri,  10.9 hri.         1 1.7 hrt.         t« hrfc 


SCDRC^vMardi  19,  mi  Survey  of  the  Uemberiliip  oJ  Assoaetea  ouOaiFi 
and  Contractort.*  , 

Small  OTntrattdi*,*hen  JKwi  with  ie j-eoor<flc^Rii  ar^  r^rtif^  rm^vnM* 
Impoied  ^IctcCP^  are  inable  tojeffectively  c^pete^Jeder*!  work^  •n>eM 
Bm>ll  businewtt,  wWd^  uiually  have_a  inialMabor  Jtorce  arid  Uiatt«I_|ob 
opporturUiies,  ihc\r  •^TaSitrtiiW  ooatt  are  far  peater  than  my  lain  ifi 

irUfwrity  and  f d^^e  em^oythent  opport«*atiei. 


te_ihe_pro5»»ed_  r^rtiom,,  grCCP_attamp«i  to  reduce  tf»e  W^^^^  ^ 
reportina  bordens  dNihe  cropwn  by  permittlrig  the  x»mractot^tiJiJMert^tr«^ 
ratl^r  than  "db€wi«vt«  iii  ictJdfS-  aider  _the_  »t^^_  Hoerever,  the  term 
"dcmowtrSe"  M  how  It  dSfferi  from  "docwnent"  U  unclear. 

Se_  Gfonpscd  rcKui^ioftf\aUo  redice  tf»e  c*rr«it^  16  afilrmatlve  tttldo  iUpa^ 
nine  itga.  However,  Jhli  j^uctlon  In  steps  It  a^eved  largsly  thrown 
obmolidation  rather  than  elimlhatioh. 

With  f «^ct  to  the  nine  »t^,  ABC  spedfically  reccinmewS  ihat.pCCPi 

•  Delete  my  ref ertnce  to  tapeafJC-BStibef injtep^f*.?.  The  stij 

/  rcquiro"  a  oomr«flr  jtd_"aMiff»_  t  wp  or  mora  wom«  t  o  mat 

/  ooretniciloo  is-gject-  where,  possible^  J^*  L*^!^^^  ^*  ~* 

/  only  imFractlcal,  It  is  aqaot*  iSw  <fi"^^f>«^5iiEly-  

:/""  ' 
/ 

•/ 


/ 


/ 
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•      R«pl«c«  in  itetx  '^iT  ^  ^nse  *hot  later  th«h  one  mornH^  with 

contractor  mmt  icnd  Information  to  organiMtiona  xdxh  respect 
to  approiticohlp  and  training  opportinlties.  ADC  believes 
^  suggested  dtahge  would  malte  the  regulatory  process  less 
cuniMriome  wid  more  re«onalMe^ 


ABC  welCDmcs  p^^  compliance  and 

paperwork  requlrcrncnts  for  a>rBtrucUon  contractors.  Howevery  we  believe  that 
iomethlhg^  more  inmx  WnA  cy>  be  done  to  reduce  thne  b^dera  witho  inversely 
affecting  basic  aiiirmativr  mtcri  objectives  in  the  oorstrualon  Industry. 

Mwiy  of  thc^ paperwork  ;e(y^'re'i^«m  InvoUe  outre^  ^'^J'.^^^'V  ^^l^'T^*  ABC  ^ 
believes  tut  a  M'xti  rrn?  ^fectlve  and  «fflc|eht  program       outreadi  and 
recriltln^can^.be-lsif^teir.  vr^«^_^  mptoymcnt  settee  offices  irdmd 

the  country,  all  u-?<te',  th^  tffAYcdla  of  tf^e JJUS.  Employment  Service.  1hese_ offices 
ittouid  develop^  t^\- f.r-r  working  relatlorshlps  with^ucation  and  training 
orgvdxMXlop^  ^^P*  to  develop  lists  el  qualified 

applicahts«^  Conti:actcTt  could  then  simply  solidt  rdcrreU-from-dteEmpfoym 
ServLoe^JThlljy^t^.  would  bs_mote_effectlyt_thanJ;he  ha[#)azaed_tct)em^eLOljeath  . 
oqnt  ract  or  Indi  yidual  ly  t  rylr^  t  q_teardi  _  _put  tfve  v^Mps .  and  dkeyel  op  cprtfhkn^  _ln  ^ 

the  cpMiity  of  r^errals^^  This  would  aUo Reduce  the  oompliarkce  and  paperwork 

burdens  for  the  boritractors  to  a  more  rational  level. 


U»iejr_thii_  linkage^  tystcoi^tL  Comractor  would_9itLKfy_hii^jiffirmatIve  .action 
outreadt  obligations  by  tolIdtlng_r^errals  from  ffie  Employment  SerWue  and  by 
f  a)n8idering  In  "good  faith"  these^refer rats  for  er  ^^rv,-T>tfM  As  und^r  curTeht  TUila» 
an  em  jploye  r  woid  d  r  etJiih  fill  authorityto  de^de  ^ii  v*%r  '^^  i  ndi  - ;  ^.^s  r  r  ed 
are  _^aUf led,  __lMIe:  there  would  ie_iw_p^  rfH^a'aU  ar^JiecefiMiriiy 

^yaJifled  for  particular  JobSf  on  employer  would  hsvs  to  consider  all  referrals  In 
•good  f  aiti;." 


the  proposed  refiilatlorn  provide  ttut  Hcjbyered  csnstnjctlon  iromractors 
performing  construction  work  in  gedgra^Jol  areas'  altera  they- do  not  have  a 
FederU  or_feder^  nslited  dbistnftiocL^ottract 

fen  aI  e  _  .gaals  _Q| tabiiiSc^  for  jthe  JBtPp aphl  cal_  _  irea  _  wher  e  the_  wpr k_  1  s  bejng 
perfonned.**  This  provision  requires  federal  contractors  to^meet  rriinoHty  and 
female  gpalr  on  private  work  located  outside  jjy  ff^^p^g^^c  areajg  ^ir  federal 
project.  It  is-'Qie- respomlbUityi  of  ttie  obhtrjctdr  to  vcertalh-sdiat-the  OFCCP 
utilization  goal  is  for  the  area  where  the  private  work  is  being  performed. 


AppJicatlon  to  Private  Work  (Section  6(M.3) 


\ 
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tberefore,  »  cbntrictoc,  *hallaiJ»cJedccal  cpntrjct,  rm»t  cpmply  with  *ll  of  the 
l«deija_  lUifro«tl«_  Action  xequLr^S'L^  work,  no  matter  where  it  is  or 

wtiether  or  not  federal  mo^es  are  involved. 

'  ABG  believe*  ftat  to  mahdate  SSals  iod^oieiabLeL  Mi  prb^tc  (hon-federally 
fti^'i)  cocStnJctioTL  m*j^y^cai»c__a  OTmj-acipr.has-poe-l^c^ 
blatant  mi»sc,  _and_  j?erhapa  a  legally  insufficient  extension,  of  regulatory 
authprity.  Neither  /^urrent  statutory  nor  Executive  Or*r  authority ^ftits  OFCCP 
jiriadictibn  to  review  private  Own-federal)  work  in  areaiJiH^eceJLiederally  ftfHted 
A-  contract  do«  hot  ^adst.^  Fjjrthet,JDECCP  has_r>cyer  dted  spcdfi^c  authority  to 
*  iuppo£t-extmdiQg_E.Q._U246  ret^ilrwnents  to  a  covered  contractor's  non-federal 
prbiects_in  geographical  llcatlons  where  the  contractor  has  vo  fe*ra  project. 
This  riile  expands  OFCCP  Sto  areas  where  Its  authortty  Is  (ficstiori^ 

In  idditJori,  the  e^nbmic^consLderttions  ahd  »dmirasU 
V  create. A noD^com^iitive  position  f^r  the  federal  contractorjn  the  Pf»Y**^»ector. 
The  coix  liablHtlei  preclude  the  federal^  contractor  from  competing  on_ail  e<fial 
basis  with  non-<»v«red  cbmractors.  h^rtaihly  canoat  betKeihtM«_oi  OFCCP  to 
be  a  weijhted  vaHaSle  among  cortipetihg  companies  in  the  private  sector. 

iwEMlore.  OFCCP^  h_as:j^_eated  a  situation  where  fwteral  J»ntract6rs  are^beihg 
forced  from  the  private  sectijrr  while  other  contractors -ai'e^rrfusAng.to.Wd.on 
fedd»^al  wrk.^   This  wiU  rofltlh  two_dM5«j0f_com^irMCtio»  contr^ 
i/Wch  db«  sSely  federal  work;  the  other  which  performs  only  private  sector  work. 

Based  on  the  Mardi  1981  rnefnbcrj*>ip  sirvey,  ABC  estimate  fiSfitthc  extensloriJit 
OFCCP  requirements  to  all  priw^  work  of  a^iederia^comractor  inqre?^^jas 
idmiKirtraiii^  costs  By  ipptQrfm«eIy_  jy .percent. ,  TWs_added  cost  x%  directly 
passed  onto  the  federal  government  at  the^xpenseoi  the  taxpayers.  ^ 

In  iirfit  erf  bFCC?^tqu«tior>abie  legal  authority  and  thc-iddiliiSnal  costs  «iociat^ed 
with  this  extensien  to  private  pcoie«»^  ABC J-ecorojnftndjL that  OFCCP  amend  its 
regulatiotw  to  ihc^fla  6n?.y  those  projects  In  the  covered  arecu 

R^;^^^4j^(i  Other  Required  Irtformatloh  (Section  6C-1.7) 

Ci*r aitly ,  Jectiofv  60~i.7_  (a)  r e^jiiro  a  rant r^ w  ^^J^,  vf^r^^^S 
conlradt  W  $j5Q,000  lo  -fUe  the  Staiidard  Form  100  (EEO-l  repcn).  WCCP 
proposes  to  raise  the  threihoid  for  fUing  form^O-l  to_covet£«iDtt^_ori_ha>dng 
iboor  more  e^npioyees  aHd  i  contract  o«  $50^00._Ftarfhcr,  theproposal  does  not 
provide  for  the'^aggregetioh  of  6cr,»rtt:ts  to  reach  the  $50,000  level. 
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Tbese  proiisiorB  isaiCMte  a  desire  ta  take  m  positive  step  tawara  reducing-the 
i<feinistr«ij^e  _ooitt„q^  jroalLc»mractQi5._H<>weveN>&BC  siiggt«3  tJiALiDFCCP 
corrf onn  th e  Jhr «hol d  lor  the  f il ing  of  _ the  EEQSfxpnTi  _f or  the  construct i on 
Industry  to  the  thresholds  for  other  affii^ative  action  requirements  (See  discussion 
SHE-?* 

Sectipn*^  60-1.7  _6)_cirrentJy_  re<^ro  contractors __an_d_  fubc^^  to  make 

certain  certifications  in  their  bids  with  regard  to  certain  aspects  of  affirmative 
action  cbmpllahce.^  Many  prime  contractors  have  been  obtaining  the  same 
cei^fiatiom  for- their  lu&coM^  VHs  requirement  has  raulted  in  a  major 

Paperwork-  burden  for  the  submitting  subcontractors  and  the  receiving  prime 
contractors.  .  ASC  welcomes  the  proposed  elimination  of  the  subcontraaor 
certification  requirement.  * 

Sep-egated  Facilities  (Section  60-l.S) 

^ction  Q>)  cirrcntiy  t^exfiires  a  certification  that  a  contractor's  facilities 

are  not  se^^atcd.    The  proposal  deleta  the  cehiflcation  r^qul 
continues_to  re^ir^  oohtractors-  to  inalnlaia  noivse^egated  f aciiltie.  ABC 
fMppprts.tiie  elimination  of  this  reporting  requirement  as  it' Is  mnecessary  and 
superfluous.  * 

Medical  eonditions^iSection  60^i.2») 

The  proposed  regulations  do  not  adopt  the  language  contained  in  29  C.F.R.  iiS04.iO 
(c)- V^Idi-requiro^  johptoyeri  ta|rQyide-^s^tilty-le£Ve  lot  pTi^iaht  enlpldyees 
even  if  they  do  not  jy_ovide_  leave  Jpr  _other  _diiahiIitlo.__  ABC  agree$_that_this 
language  is  r»t  ncc«swy  W-i.2*»  adopts  other  jpUdelin«  rd«ir^^ 

to  pregnancy-reiated  medical  conditions^  Section  60-i^f»^e^res  women  affected 
by  such  conditiora  to  be  treated,  Ibr  irlhge  benefit  purpose,  the  same  n  other 
persons  not  so  affected,  "but  ^milar  in  their  ability  or  inability  to  work," 

^Sexual  Har^sment  (Section  60^1.23)  . 

Section  60^ L»2J_J^mpoi»_strict__UjhiIif/_on_arL emjjijjyer lor _s_e_xual  har »sr«ent  by  its 
\of  f  jdajs,  managers  ar^d^ supervisors,  regardless  of  whether  the  a««  were  awhorize^^ 

or  forbic^en,  and  regarffless  of  whether  fee^mployer  knew  or  should  have  known  iaf 
•the  4iar»Mneht.    T™re  harassment  occirs  oetween  fellow  empioyees,  andean 

oii^oyeh  Jmew.  QtL-Should:  have-khowrL  of  that  jconductf  and  Jtalls_t  ojtake  Im  medi  ate  _ 

ind  appropriate  action^  the  contractor  Is  liable  for  sexual  harassment. 
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ABC  «Ieve»  jffiilje«eJ*dint_»_opn 

•IhduJd  ii»ve_te!Pwn"  U  unreawnable  «nd  impc«ctlc«l.  /  LUbUIty  Should  Umlted 
to  Acu  orUy  About  wfUch  the  contractor  ac^iAlIi^ 

The  proposed  1^  aowJiM 

ic&^lJti  cuttomerj  ^  cllenti._  ABC  feeta  that  «or  OOL  to  adopt  a  provision 
which  rnakw  <»ntractori  Uable  for  acti^of  texual  haraMment  By  non^employeei 
wquid  extend  env>Ioycri  iUbUlty  Into  ah  area  over  wW^  he  certainly  has  no 
control. 

J    "  .  Access  to  Recdrdi  <Section  60*1  «I3)  j 

Section  oSrently_re<jiaFe»^  con«ctpr,  to_permit  pFCCP^access  tb  Ws  ^ 

teOTds_ior_Jn«>ectlan^and  ^^c^        _  11»  <*i»c«»»J<«^^ 

computer  tape*  and  printouu  were  specif IcaUy.  exdlided,  from  the  liitlng^l 
specific  types  of  data  to  whTch -contractor*  n)ust  4?efinlt_  Access  in_  the 
I^estlgatlbh  or^ropiShcc  rwlw -tlu«Mj6i^Jt»riL23_imInt  tf»at  it  is  not 
Intended  OSt  OFCCPJie^^ecludedJ^om  obtaining  con^  «*Pe«  *^  PL*"!*?^ 
•ht  ipproprUte  drcumitanceu"  hto  where  is  an  J'«ppr«^i*te  circumstance 
defined  or  eJ5»Uined  and,  more  Impw^tijsthejr 

that  computer  tapes  and  printouts  are  not  tOLJbe^Jnciuded^  JTO*  wiiL.^ad  to 
cx^fusloh  and  jSicertilhty  at  tfw  time  of  dn  investigation  or  compliance  review. 

\   ;         •_  _^  ^   _     ^  _]-  _    _._  -     -_       -  -  - 

Further,  OFCCP  proposes  to  amend  the  language  ol  the  existing TegulitlonJrtach 
provided  that  InfofStion  obtiliied  iwder  «fli  Je^Jott  wllL  J».i»«g^ 
Sn^on  with  thi  Executive  Order  and  the  OylLmht^  Act  I  W.  This 
lahxiiase  Js  5eli*- deleted  because  JheLOFCCP  ll  «PP«;wtix  fearful  of  yio ating 
tt^JJLdoiTLOllilormation  Act.  .Although  6FCCP  assures  tfi*t4t  is  aensltive  to 
contractor  concerns  regardlr^  tfie  (>c»ssibte  confidentiality /bf  data  gaiheredLlo 
con»pilai>c^  r^vleiw,  ABC  Is  SeptlcB  Wt- tiep*_iaken_Jo_enwre  _t*«t 
confidential  data  5  hot  routinely  releaMd  are  aufficient  to  protect  such 
mfldentmity* 


CdhcfUatlon  Agreementi  (Section  fiO-lrfS?) 


OFj::CP  automatically,  demands  that  contractors  •^^h*ve|  toJt««t  their 

minority/female  utiiliation  goals  must  sign  a  concUIatloh  Bgrecifient._£:ontractPrs 
have  been'iiv^  no  bppbrtijnity  to  hegotate  tejeerJtti.otlf*^ce;^^^ 
no  term  definlM  theBoimds  of_tteLfco(KlU«Ic«  agreement^  ^f?^^r 
date,     Ate. Swcliiatiixi  agreer^^  ^r*^. 
OQr«»_rnpjiince  with  the  concUiatlon  agreement,  he  BJaubJect  to  immediate 
enforcement  action. 
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ABG  Mttts  OFCCP  to  wbrfe  with  contractors  to  Dnpfoye  0»€lrUfJirrofttJ¥t_4clloo 
perlorinihce  when  they  irtfourKt  Jo be_lii<^^  th«t  rather  than 

requidr^itK  IminediatejlsniitLof  a  conciliation  agreement  that  OFCCP  grant  a 
mtractor  a  30-day  grace^iod.to  correct  deficienclesjn  hU  »fnrmatlve  action 
program.  No  cbn^Uance  action  dwtild  be  Initiated  unless  a  cootfactociialialled 
to  act  duri^-thi  grace  period.  In  addition,  Jlnct^taJi*^ 
contfactr  OFCCP_retAlttt  Jhe J-lght  to  Jlionltor  a  cwtractor'a  compliance  wU^^^ 
aiiirmatlve  action  obligatiorw,  the  duration  of  a  conciliation  agreement  should 
aimlUrly  be  limited  tcs^at  a  maximum,  the  life  of  the  federal  contract. 


OFCCP  proposes  to  not^seeS  bade  pay  for  a  period  longer  ihanLtwoytars  prior. Iq 
the  date  oh  whia)  OFCCP  dr.  ItS-predeeessorL  CDmpUancc.  agencies  notified  the 
contractor  of  a  potential  compliance  problem  involving  back  pay. 

ABC  nptet  once  ^ain  that  elf^  to  obtain  back  pa)^  athec 

retrospective  remedies  (e.g. "make-up"  hours  ior  underutilixei  minorities  and 
women)  are.  not  Ji^p6«m:bx_  either  _E^  U2«6  o^^^ 

authority.  Such  efforts  also  confllct_direct|y  with  the  decl^n  of  Congress  in 
Title  yn  of  ttie^CWU  R^  to  reserve  to  the  ledetfT courts  the  power 

to  Impose  reii)edles  for  individuals. 

Baa<  pay Ji  ^r  Je J-ettoactlve^ Jt  bearsjioVeasonable  relationship  to  the  covenant 
tojtakc .affirmative,  action-  In  the  future.  It  does  not  contribute  to  the  prospective 
Increase  in: avaOa^ie  labor  ^mtemplated  by  the  Executive  Order's,  non^ 
l*^*^!^!*.  TT^^V  Sack  pay  remedies  are  not  related  to  the 
purpose  o!  the  affirmative  action  oblisation. 

ABC  recognizes  S»t_the  agency  must  have  «  rnecfuwUm  to  pT^  compliance 
with  tiie  program.  Such  sp^ifle  sanctions  for  noncompUafice  j«-ejenumerAted_  jo 
Section  209  of  the  Executive  Order*.  Dt  Jddltlon,^  conti-actots  shpuid_ be  n»de 
aware  that  ^eclllcJlleiatlDfli  or  evldeiKe  of  discrimination  wUI  be  referred  to 
the  Equal  Employment'  Opportunity  Comrnlssloai 


cohstructlofv  ^otractoct  wlth_^  or  more  npn-o^ft  jwrsonr^  .  '•^f** 
CMiracts^totamns  $?OiOOO  to  adopt  and^lmplement  a  wi-ltten,  detailed  affirrnative 
actlpnj>rpgram  for  the  contfactor>  nbo^aft  persoweU  The  provision  wooldhave 
required  a  contractor  to  develop  detailed  written  plans  at  each  construction 
\       project*  J  ■ 


Written  Affkmatlve^  Action  Plans 
ior  hton-Construction  Employees 
"of  Construction  Contractors 


/ 


./ 


./ 
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Cpntractors  would  have  been  retired  to  «dopt  two  separate  affirmative  action 
programs,  f or  oo-»ite^  and  bff-^lte  employees  In  accordance  with  two  different 
pbftiohs  of  ^  OFCCKj^ulationi.-- CoMtrucJlo^ 

aubstantiaJL  affirmative  JwrtJon  and  jxaperjifprk  requirements  under  Part  60-^.  'The 
addition  of  the  provision  wouid  have  created  a  l^arsh  and  unfttir  burden  on  the 
coostruction  Industry^JChcrefore,  ABC  strongly  supports  the  decision  to  exclude 
this  provision  from^j^f^oposal.  ^ 


J  Summary 
ABC-beIIev4s  Ml  the  ^vernment^  affirmative  Ji,cti<^^ 

lis  oblectixes.. ..  Eurthert  the:  »mmlt  memjtp  ease  federal  reguiatory  burdens  on 
private  industry_and  reduce  the  cost  of  the  federal  government  been  met 

by  bFCCf»  to  the^  fullest  possible  extent  as  evidenced  by  the  regulations  proposed 
on  August  23,  1981.  Although  ABC  commends,  the  Reagan  Admlnistratkm  ior 
taking.  snLJmportam  ^siep.Jtowai'd  T^uUlont- reiorm,  ABC  believes  _that  the 
proposed,  rqjulations  wUi_not  curejhe  current  problems  and  unnecessary  costs 
associated  with  OFCCPs  affirnrative  action  program.  , 


Rather  ^lah  ihcreasTi^^Jthetwrnbers^Jn^^  vo^M^n.ln_the..cpnst ruction 

industr^i^OECCPJauLcreated  a  mindboggiing  maze  of  paperwork  and  prpcedures 
tivough  which  a  contractor jnust  find  his  way.  A  simple  pruning  of  the  maze  wUi 
not  simplify  the  quest  of  tiie  constru^^  Irtorder  to  eflectively  fce* 

the  contractor  IrofH  uniiecessat^  jr«guUtoof^fdens^/DFCCP_iDU$l_strl^^ 
toot  of  _tbe_problem.  _  Therefore,  ABi:jrecommends  that  Congress  a^ 
AdmlDtoatlon_  develop'  and    implement    an    affirmative    action  „  strategy  \ 
encompassing  recruitment,  trainlr^  and  hiring  of  ihlhbritles^and  women.*  Such  a  \ 
strategy  wUl  create  significant  bppbrtunltiei  for  womeh_and  minorities  In  the 
construction  industry  and  fuifUi  the  mr«nd£te  of  Executive  ^der  1 1246. 

ABC  wrge»  Coi^r^  «ni  OFCC^  to  fully  cortiMer  ABC^  recbmmendatloh^  nnd 
comrnents  and.  jneet  the  pressing  need  for  sufllclent  reform  In  the  area  of 
Affirmative  action. 


! 
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Troihing  Skilled  Manpower 


In  the  Vast-  few.  rTH^niHs.  there  have  k»n  maiiy.  iiKicLe9_and_muc.h_d[iKJis9jQn  Qn._vnnpus 
bu>_incss  ^nd.inJmir^  ii^nd»:wc  can  |i)ic|y  expect  oyer  the  next  decade  Jmuc 
which  i  have  no*  wren  discussed— and  one  that  may  very  wpll  hold  the  key— is  the 
availaBiliiy  of  skilled  iriahpuwcr  in  thr  construction  industry. 

President  Carter.  aft\.T  more  thsFt  a  year,  signed  intu  jaw  the  muitljMiikin-doiiar  program 
id  develop  synihelic  fueliLS6h)£  $2DJ}iJlian.win  J>e  spent_to  coiut.ruc.tJO.such  pX»mt  by.l9S?. 
This  masiive  constructiun  effort^ combined  wUh  the  normol  con«rJctiorj  activity,  which  is 
•  uIm)  expecied  to  steodity  iricrcase,  will  rcqulne  large  addiiloris  to  the  supplyJif  sEUIed-Coit 
ktructiun  worlters.  In  fact  jnany  extern  an»  j>redict}nj?  Mrio  o(  rpanp?^?/-  *!*? 

type  which  helped  produce  the  jnnatk>nary  wage  spiral  in  the  late 

1 9iOi arid  iarLyJ ^Ktds.  .  _ 

Contractors  arr  generaUy  rjpt  known  Jo  gamble  on  the  high  side 
when  it  comes  to  maripower  training^  But*cunt;m  evidence  ^gguts 
Jbst_ma.n3LcojitractQrs_.ane._bfwmins_lncnEM^^^^ 
the  troditBnal  approac^  to  maflp<r«er  trvining.-For  example,  an 
Eriergy  Depohinehl  i^pdRiuyiihiUbe^y^ 

««JVM_ne  80  percent  of  the  curreritly  available  pip<nttere.  eleciricians. 
.  ix>itennake».  and  welders.  Electric  utilities,  whdse  capital  spending 
plans  jQVcrjhe  hjytt  fivjcLyeaEs  aJojic  wUliQi^aljeme_$150  bUlipn.  are 
also  warning  contractors  of  possi^bte  dislocations  in  skilled  labor  aflp- 
ply.  they  have  called  fSr^nbre  flexible  UwS  classiKctitions  similar  to 

the_oncs  dcv e  lQped_an  d  oJ>et!iwd  bjr_  pur  Me  ri  t_  Shop^  segmen  i,  

Despite  the  fact  that  current  economic  indicators^ are  poifit^ing  downward,  coniraci9rs  are 
bullish  aBoutihe  ph^pcctsdfforismictiQniri  the  198aiLJ£IC,lncoPj>ei:a_tLon  w_i{h  _the_Merit 
Shup  Fpu  n  da  I  ton .  has  |  u  unched  w  hat  I  th  ink  wi  ll  be  pari_of  the  lai^^t  *" 
training  programs  in  peacetime  history,  this  program  will  help  .guarantee  aajidequaie 
supply x>f  iUlled_wDrkc»,  lhis  " Wheels  of  Uaminj*\  wi_th_i_ts  laskHprHenied  agproach  to 
training.  Program  is  an  investment  in  construction's  future — an  inveitment  in  better  qual* 
ity.  lowermost  conjtruciion.  Wlih  your  support,  ih  is.  cruft  uadhLoiprojeCLwUkhelp.  provide 
the  skilled  construction  workers  you  need  lo  fulfill  your  constrt'Ction  requincnvcnts. 


Ted  C:  K^hho^.  Priiidant 


i 
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What  Ar£*thc  Cbristructidri  Iridustry's  Manpower 
Needs  Going  to  Be  by  1990? 


VV  f'>r  ihf  hi' »  »»in»trwituin  i>  lm>lkin><  ttiwjrJ%  om*  oi 

At  ihr  itsir  iti  itii«  ya^ti  i%  fin'r^v-rfblfil  con«frut  iu  n . 
VV'Aih.iV.s.vmhjitLi  >_uiA»4>rpxrj»ni>i^e*fjnj5_.u.i>,  r>i!«^«> 
i('.iri>  that  the  f^rnwlh  (Vrtoti  lOuM  hr((iii  j«  i'jrlv  a« 

iU'nt  vvilt  tiiMir  i  lu'f  J  tt>f  up  t\%  t<S.lHX)  nfv%  rim«lnii'' 
r»..n  ;  I 

•  A     ' 

•  iiK^)<"in>lu«lri.U  .'.nJ  rrrjij  ii>nsriui  lii>n, 

puf  ti'.iivi^ivi'fJiKLi-  I  brojif.  iot-iritip.  jmj  j^hf  .pff  diiijni- 
njiur  III  ojH'M  «tui(«  I tinlr.lv tiu«.  .ill  lorex  j^l*  vhow  lhi> 
_    Simbi-it  4»  ihi*  ient*ff      .unvitv  li>r  rKc  ie\i  ni  ihi*  v  i-n- 

ihr ?»".. '.^ Jt*^. )?•■ !»_  f ""Ln J hp n.  p' . . 

Atni-rxJ;  th*n  crn^truiiion  tnay         nui  k»l  iiphJ  On 
nil-  whk'ti-,  rh*  llurvjo  01  Lj^^  Ih^l.^'y 
I'^l,  rh<r- ikmjnJ  U^i  skillrj  fi^nMruclifcin  wiukfTb  will 
I'nrrjv*  hy  .ilx>ui  2ii  pi>ui>nr  kir  •HKi.OOl)  nt'iy  «killtfJ 


In  jJdiiuin.  <  ,->pii}wmj|fiy  1  5  miiiion  ion>uuctwn - 
workt>r«  will  1 1>        ihrou};H  jiirihon  injkinK  <i  l(>i*jl  ol 
2  4  miUiun  <»ktk'(.'J  ki>nMtuc'j»m-tiJdi*s-pfnplf-ivhajifi' 
needed  hy  l*MI  Current  IrJimnjC  jvi'yrjms  priiJu«e 
.>iiiy  SiLim  *Lijied  wiifk^'ri  vn  h  yt'^i]  or  ie%%  rhjn  I.S".. 
cii  Our  nci>d». 

A  SilOSitACE  QF_i;9Qa;Q005k;iLtD  

CONSTRUCTION  WORKERS  MAY  EXIST  IN  10  YEARS. 

Qlhcr_itujrnhJinK_bJ«Kk4_in_«:iinstfak;t»in   

include  curri>nt  ^ovi'rnmenl  reguUtiunn  thJt  ri-quirt* 
Cj-rUin  _p_fFs;.etita^e!t  pr.  m.mQTi.lit>^_wmm\n,  jbT't^frjn*,  ..jJjJ 
h<indic.ip(>rd  Nf  includi'd  in  ihtf  work  ti>r»e  Many  it»n- 
I  r<*  n  •>  r  >  h.yv  .  U « u  R  d .  Ure  m>  d  y  e  » _  a 
i  juko  ot  iheir  inability  lu  hin  HkrlU<ki  worki>r»  '.'kini 

»iep  up  rhtfir  I'llurl!*  lu  hire  "irainjUc"  wurki-r> 

Thi*  «in>lruriion,  )ndu%*ry  i^  required  hi  hjve  tt M%  oi 
iiS-W(irik_luri'je.  Ux.hr- Ciirnpcjstrd  iiLwuRU^n  .^utni' >t.i)i!. 
^oi\i  jrtf  evvn  hiiire  dcmjndin^  Minuiilie%  niu<>t  Com> 
priNv  66  2'*a  'f  all  kkiiltfd  iudeH  in  Fl  Ti-hjs 

WHAT'^HE  SOLOTION? 
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The  Sdltitiom 


tl.lilf    Ml    It  l-.<    UM-.!  .l|-<fl.>C   .1    lllllll<sk>llll  1.1' 

!.i."J>ir.!v.'j.'...'''  '  ••'ritt.i.t.ii  *  iMili.iit.il  tui-.l- 

ii  ^iimiij;  iii...i;i!jt:,  c^t'fv  i'ni'.  n  ri.i^M  itiiiuv  ,i  vus'*'.  •'V.ill 

A  rOK.IiiIi'  I  ,tll   t'«'  ll»fO  to  Ir.tttl  1111.-  ^^'^•|ltt^,  l  lN^  IM  it 

.  .Ill .  !>.*•'  I ,    ,i  ,  ■?    n  n. HI  1 1 .  Milt!  >» I  i  1  i_-t  t  (.■  1  Ml  lilt !  I  ii;  N  I >•  i  r  I'.il  i- 


lti«-  i'ilui.ili.««.vl  tt.iiniii^  pt.^u."^'   ,M  .iiLil'li'.  If.  Iliv  I'Uliii- 

IIKlll>IH..<>  kl'*^     tlt^'ltl|..  t»     t>  ill  %..'.t>.-.l  ll'  l'tl> 

vrtif;i«»if.K  r.tt««  (•••0|'if  ii>  'i  liiiui.ini.'lil.iJ  »<«lislr»i,  ti»<li 


>U.«/ii>>.:   _ 


iiiitiwtukiii^ 
laihin^  fl.i>i.i 


Wheels  of 
Learning- 


•  rit»Uwn«l.i!iciK  

•  i>|<i<i.ihn>;  i'i»>;iiii'i'rm^ 

•  |>.ui!tin^. 

•  |ii|>ftilliit^  " 

•  |iiiiLUhin^ 

•  iiiiiiin>-  ,  ^ 

•  slM'i!LtJ»Cl..il..V!!!^  .  ^ 

•  .^jf.iiiAI.'i  iiinii^;  ^ 

•  'w^UJif.fi 

A  f  Hut  luiiitiwj;;.'  o*  ill!?  jvi>i;ijj.<v^N  .i>i  !i  |".i•^^lnnt^  .-.n 
id.IimJu,)!  Io  piusiit'  skilh  iri  ,t  niitnJ'it  nJ  ii.iiU'>  Hii> 

%%iili  ilivi-mrii-il  i.ip.)bilil»i">  »  i^'viicnii'il 


tipit.lll-  ttll'll  klUK 


1  (1-.1N.I  skills  I 


'  .HK.inrd^i 


Ihr 


.|LI 


i.il  U-nelitN  olW.iitti'd  itnpnui'  tlu- 


,  rhv  ^iiiirr.u  tiu 


•  Iti^ltlv  n.iini'il  I'litplii 
lien  I'lMHTti'N  ii>i'ii'  i-ijiomf  AnJ_oJki_«:> .^iS^vL  i|tJ..ii.""y.. . 
}>|,.rivtN  111  In-  c-'iiiplcioil  lit  li-st  tiuif  With  .t  bollrf  u>.t>;i' 
i.i  mji.'riliiN  ltiut.inJi4M>wr_i  _).  ri.>tT_t  Mji-.  ttmi;.  ths"  ''.["•!. 
nuiiiuU'  IS  ni.jNlind,  Ihi-  i-tnplnvi'i-  in  I'lt  lln-  |iib  ,»ni» 
voittnhiitiHK  'i»  i>n;i.ijl  proihurn  ity 

Ttf  tniisi  iinpoit.iitt  If  Milt  ltimi!».i'i  is-jijjt-  rjii:__VVl30i-LN  ill 
>■  \  ivritin>'  i'u.^f.tm  will  pi'm  nl*'  t>n'  miiNUuiliiin  inJuslry 
ivtrli  rill-  >ii-.tilv  Nuppiv  ill  >kiii»-'i  w»'iii--c>.iit  Jl!  Ujdi-". 
llTit  kkill  Iv  M«  lii'Npt'r.tri'lv  ii'i'inli'il  Ut  r»ii'  M^n  nr.ti 

ItltUll* 


Example  of  Category 
within  Electrical  Trade 
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SAMPi/E  PAGE  FROM  STUDENT  TEXJ 

Operating  Engineer  Curriculum        / '  ^ 


1<4. 


condition  and  cleanllneaa 

Inatrunent  panel  for  broken 
i^augea 

Lights  for  defective  bulba 

and  broken  wires 

Differentials  for  leaka 


Figure  't  preaen*  •  a  grupblc  

j,r5c>^ur«_rur.  tr.v:  •-.'round" 
vl:iual  mapt'ction  ;  r«  ;jre. 


CONTROLS  AND  GAU''»ES 


lur-  to.miichlne.  3_tart-up  and 
pi^jrjtiuf;,  the  ot<er<»tor -ahould 
tMM  txn«- thoroughly  tinUUr.  wlth_the 
<Gntrol3  and  gaugea.    Many  loadera 
;,r.-  rtlike  da  far  aa  control- and 
function  m«y-be_cQnciJEned  ^_but 
.•adoufaoturer's  cqulfwent  may  vaFy 
alightly  from  model  to. model.  There 

may  al  ab  .  be_\inlque  .  var  la  t  lona   

between  front  end  loading  raachlnea 
produced  by  varldua  roanuf actyr era 
"arid  tneae  dlfferencea  muat  be 
carefully  noted  by  the  operator. 

Typical  loader  controla  (Fig.  5) 
.ttui  their  corresponding  functlona 
art}  aa  followa: 

1.  Parking  brak**:.  appllea  the 
drlvellntf  mounted  brake. 

2,  Service  brakei    appUea  the 
service  brdkes.  Fully 
depreaalng  the  brake  treadle 
applies -the  brake  and 
actuatca  a  tranarolaalon 

declutch  valve  that  

(ll5eaaage3__the.  tranamlaaion 
and  provldea  full  engine 
pcwera  for  bucket  o>eratlon. 

^.       Transmlaalon  control  level: 
cvhtrols  the  tranamlaaion 


1.  Bucket 

2.  Ducltet  ContrjI-LinJcage 

3.  FiKaL_0?ly_cs  (Tires) 

4.  Covers  and  Guards 

5.  Oper&tbr's  Cbnipartmeht 

6.  Tices_.    

7.  Engine  Compartment 

8.  Cool ing  Systen  , 

.9.  Iransmisr-i'^n  

10.  Hydraullu  iy^tem 

U.  Steps.  dtid-Grab.  Irons 

12,  Instrument  Panel  • 

13.  Lights 

U:  -  Differentials 

Fia:        Viaual  inapectlon 
range  aelector  valve. 

Transolaalon  forward  revorae 
lever :    coo tr6Is_ forward 
reverat  direction  of  the 
machine. 

Starter  key:    operates  the 
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SAMPLE  PAGE  FROM  INSTRUCTOR'S  GUIDE 


Sheet  Metal  Work 


Session  1 


S^er  fETAL  PRXESSES 


TASK  MOOULE  201 


Instructor's  Guide  for 


Objectives 


Mb^uJe:  -A3  a  result  of  studying  this  part  of  the  module,  the  trainee  should 
De  able  to;  

1.  Describe  the  purpose  and  procedures  for  laying  out  and  trarisfering 
sheet -iiieta-1  patterni      _       .  . 

2.  Iden.ti/j^.  the.  toqls.  fQr  Idyout.  aoa.roackin   

3.  Explain  the  procedures  and  identify  the  hand  tools  for  making: 
a :  Straight-cuts 

t>.    Circles  arxi  curves   

G.    Outside  and  Inside  cbts 
A,    Explain, the  procedures  arid  'fderitify  the  hand  tools  for  notching. 

Class:-  As  a  result  of  participating  In  this  class»  the  trainee  should 
be  able  to;  ■     

1.  Oertonstrate  correctly  the  selection  and  use  of  layout  and  maskinq 
tools:   ....... 

2.  pemonstrate  correctly  the  selection  and  use  of  harid  snips  for  making; 

a.  Straight  cuts 

b.  Circles  arid. curves-  » 

c.  Outside  curved  cuts 

d.  inside  curved  cuti' 

e_^  _  Hotcbes  .  _          ___  ___   

3.  '  Oenionstrate  the  use  of  the  hacks£^l. 

4;    Demoristrate  the  correct  seiectic-  e  of  the  cold  chisel. 

Note-to  the  instructor 

_     Appro*  1  mate  l  y  _  f  i  f  t£eb_  JioCi^s  _of  -  -  as  true  t      :»h'»u.^      ievoted  to  the  study  ' 
and  practice  of  sheet  metal  processes  in  the  rlrst  yeai  jf  training:.  This 
port  ion  of- the  Instructor's  Guide  is  for  the  first  of  six  two  an.    'r.?-half  (2H) 
hour  050  ninuies)  class  ses:  ioris. 

Time  Schedule- U 50  iiiiriutes)' 
10  Overyit?w  

15   Di«.cussion/Demonstrat1on--.''The  Selections  and  Us»  ut  Laycut  and 

_..    f^arkiogr.Tools''    _ 

25    Practice--"Transfer  of_Sheet  Metal  Patt.eriis" 

20    Defnonstration/Practicc--"Motal  Cutting  wi*^'  '   'd  Tools" 
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SANtPLK  I  KS  r  FROM  S  TUDl.NT  TEXT 

Pluniliing  CurrkuJum 

FINAL  TEST 

Task  Module  202 

SOLDERING  AND  BIU\ ZING 
COPPER  PIPE  AND  FITTiN^S 


I  Ml I 


I,  )i  ,>t  I'll-  ii-llnM  ^l.lt«•n^l■tu. 


■(HI  ^J^•^*r^■^^  \  .ihrri  n-it 


1'     '      w'  l'l.  t  I'.  iti-i  ■  ' 


<-.  >o.lJA'r_iriK_   


o  ^Tcv!  w.C*'i 


.^«l^^nv..t.l 

Iti  ..■iiclI  M'i^'jcrm-   the  pmpiT  i>ri.c«'iiu ri'-.  t> ^i OJpt in>    ■  rv 
.j„v,.,;.  .>':lAl<'.r'.!'>;.  •'"'i>l.>'.«'''.'^.'.".^ 
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GurriGulum  Options 

Creating  a  MultisldiJed  Ctaftworker 


HOW  VVHHHLS  '^P  LHARNING  ^ 

Pr:ogran1s  arc  Developed  and  Used 


WHITE  prpflfima  wtth  rtvifw  b^'  conirac- 
tora  awl  craJtjmen 


FiELD  TEST  programj  in  vauous-fje^ 
Oraf*-ic_trfas  .t).y.:'<itt%men  on  the  |ot)  and 
vorational  schools 


SOMMXKY  OF  THE  WHEELS  OF  LEARNING 

•  Brotd  «nougti  to  bi  uted  by  groupt  or 
iridivlduil  conlrfictbrt 

•  Gevftd  10  clittradrn  <nd  on-th«-job  irtlnjlio 

•  VtAilllfi  fnough  to  meet  eontrtctor't  !;umitl 
neidtf 

•  MlJJtv  to  lit  ttudinlt  liiming  pnci 

•  i^ttrtetiv^  to  rnirioHHis.  wdnii ri  ind  yovtht . 

*  Cm  b«  uted  to  updiie  thru  ilrtidv  <»inid 

*  dcgrat-UvvtiLjalxiMtlnictl^an  tklllt  

•  Induttrltl  •  cofflinircltr  •  rttidintlil  • 

*  jMjnjffluni  cbttl 

*  C«fi  be  t«t  up  inyitlMrt 

*  8ulL<>:'3  tar  long-  ind  t^rl-ierm  project 
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A  Summary: , 


Wheels  of  teamtiig^  

An  ini^estment  in  letter  quality^ 
lower  co^  constriicliona 

■  As  of  Lcaihihcj  helps  Workers  improve,  i be  numUr  and.quahty.of        sHjJLs.  lhe  _______ 

t  oi  It  tac  thr  s  ope  ratior^t>ei  orTies_rTiore_eific  ie  nl  Co^^^^  f y 'llir^li^  "^ir .^f^.  P'_^!*..'^  * '!  ^.  3  fl^***  . 
quality  inlesstiino  m  i-his  waste  of  man-hoiirji  ,icid  niateriflts.  Start  upland  compietran  dales  .aii 
K'  pinpointed  niot-  i    :  .j:cly  and.  (rotn  a  la^  U  standpoint,  cost  overruns  an?  kept  to  a  minimum 

Wheels  of  Learning  iill  uHer  compleie  skills  deyelopmerir  in  2\  separate  tiadts: 


-  V- 

'  «'irtrpentry 

I  I  iMTieiit  oiflsnnry 

'  « Trfl_f_'.V__.''l''/terfa//o  work 

.itctricai 

•Viti  engineering 

vjlownlj        _ .  _ 

ond  air  c  n.nJ:tionirtg 


instrumentation 
insfla'.ing 
iionworking  ; 
iaihtng/ plastering 
mascnry 
miiiwrighting' 
operating  engineering 


painting 

•  ptpentting  ' 

•  pfumbipg 
roofing 

•  sheet  mclai.wdr^ 

•  sprinkler  Rttirig 

•  welding 


T Ht  . n g le  qreflle St  ad vant.gy e  of  .Wheels  of _L5d rn i ng  is  a  long  term  one :  a  at c ady  s u of  skflicd 
wprKers  In  all  'lfBdcs. .  5upj>ly  that  developers",  co: -vn-.tors  and'clients  can  bank  on  for  a  future  of 
Ix'ttef  (joa lit>'  construction  at  a  lower  cost 


Oral  r^ed  ^ 

I  kno*  the  Ahrrl-*  of  Learning  proyiam  wilt  sotve  our  industry's  future  manpowr^  ntr  \\ 
[  nclo*^d  n  ■'riy  Van  dedt-TUole  contnbution  \u  support  development  costs. 

.  .  btfer  5|;00O_.~Z:575Q.l.:  '500  ..  .-   >|00. 

V^Hc  thrcKS  p«vabte  to  MERIT  SHOP  FOUMDATIOM 

N^r^r  '  '' 

'  Company  '  2. 


Your  contnbutinn  to  the  -Merit  Shop/o  indauon.  Ltd..  a  5bi(cH3)  educational  'oundatjon:  is  tajr  dedu^ible 

MERIT  SHOP  POUNDATlOn   

Suite  4M  /  444  N.  Cipftol  St..  T.W.  /  WiihlAflton.  D.C  20001  /  (202)  637-8832 
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Pi{ki'AiiKi>  :■•  i-AiySikNt  ok  rkiiKHAi:i:r     im  t»s  i  i>  ^^■^^\tKN  <!•  KW» 
FEDERALLY  EMPLOYED  WOMEN  (FEW)  is  a  ;-«atijSnal  membership  .  -aniia'- 
represennng  wdmen  iii  the  Federal  governii^nt  throughout  the  l^rn  cpo  .-.t^tijs 
-aha  in  four  f--     'gn  countries.    FEW  is  a  private,  no!. -p^arti san  orydnization 
which  has  .supported  women  in  five  administrations  sir.ce         fgunding  in 
1968.    Oflf  primary  goJis  are  to  advocate  equal  opporturitty  aric'  fostsr  full 
pr^t^iiiLial  for  wbrkihg  women  in  the  Feder^il  service.    In  these  ei^crt;s,  we 
share 'a  coiriTBn  bohdwith'the  Federal  Wbmeh'i  Program,  an  internal '  government 
program  created  in  reponse  to  11375  which, added  sex  to  the  other  forms 

of  discrimtnation  prohibited  by-'the- Federal  goverPT.icnt. 

FEW  has  worked  on  many  fronts  to  end  sex  discrimination  1n  tn?;, civil  service  - 
ir^  recruitn«nt,  hiring,  trairiirig,  prbmbtibri,  job  'classification,  wages  and 
benefits  -  to  nan«  but  a  few.    Systemic  discrimination  has  been  the' overriding 
obstacle  n>  all  of  these  efforts  and  FEW  Strongly  supports  aff i rmati vf  action 
.as  a  remedy  for  redress;  :  Oar  concern,  about  the  T^te  of  affi'Tiative  action  is 
only  intensified  in  light  of  y.f»<i  c"»-^nt  personnel  cutbacks  and  budgetary 
restraints  affectir.':  employment  :)Ol;,ies. 

Naturally,  we  are  greatly  concerned  about  recent  attempts  to  malign  affirmative 
action  as  "burdensome.,  ineffective,  cduhterprdductive  and  iio  lortger  necessary." 
We,  therefore  ^  appreciate  the  oppdrCGnity  to  submit  our  statement  to  the 
House  En'pldyment  Opportunities  Subconmi ttee  for  the  record. 

To  -egin,  it  is  he  pful  to  shed  some  historical  perspective  on  the  legal 


%  - 
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underpinnings  of  affirmative  action  anrf  Vo  better  clarify  what  affirmative 
action  is  ana  «hat  It  H'r.  f..    Wh'le  It's  true  that  the  struggle  for  full 
eqaallty  wa-'  catapulted  by  the  passage  of  the  Civil  RIgihU  Act  of  1964, 
this  government  has  been  trying  to  deal  with  dlicrltiilnatloh  In  enploytrerit 
since  the  late  I70d's:    Many  of  the  laws  passed.by  the  Federal  legislature 
barring  disc rlral nation  by  the  States  (Civil  Rights  Acts  of  1866,  1^70,  and 
1871),  however,  allowed  the  Federal  government  Itself  to  escape  similar 
restraints  and  liabilities.    The  Civil  Rights  Act  of  1883  was  the  first 
real  attenpt.to  legislate  a  merit  system    for  employrent  In  the  Federa' 
governinent.  traditionally  domlnatedjby  the  political  spoils  system. 

However,  tr^rqughout  the  last  century,  equal  opportunity  laws  and  statutes 
governino  Federal  hiring  plolcy  only  stated  passively  what  agencies  could 
riot  do  arid  hot  what  they  should  be  compelled  to  do.    Such  policy  was 
exemplified  by  E.G.  8587,  Issued  by  Preslttent  Roosevelt  In  19^C,  which  was 
the  first  of  a  seH^s  of  executive  orders  which  stated  that  public  erii)lbyf«rit 
could  not  be  denied  for  reason  of  race,  creed  or  cdlo»-. 

The  fTvjjor  deveTopmerit  Iri  the  past  15  years  has  been  the  shift  from  passive 
to  "affi rmatlvc"  retho(fcl ogles       governing  employment  practices.  .The 
Equal  Pay  Act  of  1963  4od  Title  VII  of  the  Civil  Rights  Act  of  191^4  were 
the  bellwether  statutes  in  providing  protection  an"*      forcemeat  vlttLto. 
of  disc/lmlnation.    The  Civil  Rights  Act  whit.n  bar.-ed  disc;  Imlriatlbri  Iri  aU 
pri^^tices  because  of  ^-ace,  sex,  color,  religion  or  riatlbhal  oHgln.  £\\q 
crea'-ed  the  Equal  Enplbyraht  Opportunity  Cbinni si *r»r.  {^fOt*  tc  administer  nt-t^ 
enforce  this  statute.    £:0.  11246,  aUo  a  product  of  the  Johnson  adminis  trA;ion 
set  EEO  standards  for  any  canfactor  w»^o  ^lid  bustnesi  with  the  Federal 
government.    Thus,  for  the  first  time,  EEO  was  placed  iri  the  nalhstraara  of 
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Federal  pepsdhhel  adralhlsfratldn:    Sex  equity  wat  given  the  VtliU  status 

........ —  ^  _    ^ .      .    .      .  . 

other  forms  of  al5cHra1nat1ort  In  the  federal  service  with  the  passage  of  • 
another  Johnson  executive  or(ter,  E.O.  11375.    This  .statute,  passed  In  1967; 
not  <3nty    fostered     the  Federal  Women's  Program;  but  was  the  Impetus  behind 
the  founding  of  Fe(te rally  Enpldyed  Ubnien  as  a  private  brganizatloii  to  insure 
iihplereritatlbn  of  EEO  goals. 

■  I    '  *  ' 

E.O.  lU78i  Issued  by  Presldenc  Hlxon  In  1969,  fM^~     ^    r    eeth  Into  enforce- 
ment efforts  by  totalVy  Integrating  all  parts  of  r  -'Cr*         management  with  , 
equal  opportunity  -  hiring,  training,  proirotlons^  ^  >  d  clearly  spelled 

out  ai^finrative  action  methds  for  acconpHshing  thU.    On  the  heels  of  these 
develbpnehts  ,  fn  1971, the  Supreme  Cb'  rt  In  gflggs  v.  Duke  Pot^er-fe;.  established 


the  Key  pMnK-.lples  which  would  gbvem  EEO,    No  longer  ms  dlscrlrrrfnatbry 
Intent  r^uir^d  to  prove  Title  VII  vloJatlOh;  only  adverse  li^act  was  required. 
T>>e  eraphaslf  th^n,  switched  from  merely  removing  dlscrlnrinatory  barrfers  to 
providing  results  oriented  remedies  to  correct  uad^;rr^presentat1ori. 

This  principle  was  belatedly  appHed  to  govemrrEnt  agencies  themselves  with 
the  passage  of  the  Equal  Emplbyment  rppbrtunlty  Act  of  1972  (P. L.  92-261) 
lihlch  jaVe  pu51 1c  sector  enpldyees  I'ltle  VII  protection.   .Tf-^i  Federal 

^vieminent^  CivU  Service  Cormlsslor  now  was  mandated  to  take  action  to 

  wr_  ^_ 

achieve  measurable  gains  in  employing  wmen  and  minorities  within  the  ftjerit 
system.     In  1978,  E.O.  12067,  Issued  ^Prer.fdjnt  Carter  In  h:s  governncnt 
reorganization  plan,  transferreti  nearly  all  ft.r,c*'up-  for  EEO  find  afflrratlve 
octibh  to    the  EEOC.    Also  in  1978,  the  G/rrcia  amendment  to  the  Civil  Service 
Reform  Act  (5USC  7201)  required  agencies  tb  develop  a  Federal  Equal  Opportunity 
ftecrul  tiient  Prcgram  (FEORP).    The  uniform  guidelines  bh  e/^loyee  selection 
procedures  t^hich  spell  out  affirmative  action  plans  became  r»ff8ctive  that  sainj 
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year; 

Thus,  as  It  became  clear  that  systemic  dlscriminatioh  resists  change  unless 
personnel  policies  are  mandated  Which  can  be  enforced  and  documented,  the 
-gal  base  for  affirmative  action  evolved.    Broadly  speaking,  affirmative 
.1  tidh  is  any  race  or  sex  conscious  measure  peyond  passive  reSliraint  of 
.r  ecriminatory  actions,  which  is  supposed- to  correct  or  compensate  for  past; 
;)resent  or  future  discrimination.    While  this  concept  in  theory  Has  enjoyed 
considerable  support,  the  practical  methods  for  its  implenieritatioh  have 
drawn  the  fire  and  fury  of  business,  acade.tiia  arid  previously  privileged 
classes  -  namely  white  malosi    The  forced  u-e  of  "goals  and  time-tables^ 
are  the  focus  of  much  of  this  resentment. 

Goals  and- tiiu^tdbles  evolved  when  i  t^  b^caMe  bbviQus  that  the  best  iriteritibris 
both  by  public  and  private  sector  yielded  little  if  any  positive  results. 
Agencies  and  private  firms  could  grind  but  reairs  of  "good  paper"  detailing 
obstacles  to  full  u*.ilizatibri  bf  wbmeri  arid  minori  ti  l'S -with  impressive 
affinnative  actiori  plaris  de/i.insd  to  rectify  the  situation  .only  to  achieve 
riegligible  results  in  numbers.    Therefore,    goal?  and  timetables  were  designed, 
to  put  results  oriented  tools  into  the  program.    VKvy  reflect  a  flexible  range 
of  availdfaility  of  women  ^nd  minoities  for  emplbyrwrit,  the  rieed  fbrjtrairiirig 
programs  and  the  duration  of  sach  programs.    C>fTf)liarice  is  ribt  determined  by 

---  -  -     

rigi-dlv^meet^ng  the  goals  (as  would  be  the  case  w'th  fixed  quotas),  but 
enplbyers  db  rieed  to  'shbw-that  a  "good  faith"  pKort  was  made.  Serious 
sarictibris  such  as  debarmtnt  have  been  rare.    A  icty  noint  tii  be  made  here  is 
that  at  nc  time  was  affirmative  action  intended  to  con<)el  emplc-^ers  tc  Jiir'. 
unqualified  persons  or  to  subvert  the  merit  system.    Nbthihg  would  be  sb 
biatently  counterproductive  than  to  promote  otherwise  Uriqjalified  iridividu'»l:.- 
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by  virtue  of  their  sex  or  race  for  positions  in  which  they  are  destined  to 
•  perform  poorly.    To  the  extent  tr^t  this  has  happened  in  individual  cases  is 
ari  urifbr.turiate  abuse  'of  the  system  ar"*  the  object  of  much  of  the  current 
critisism.    Such  incidents  have  led  to  charges  of  reverse  discrimination, 
preferential  treatment,  quota  syr terns,  etc.  -  all  of  which  have  given 
affirmative  action  e  bad  name.  '     *  '    .  , 

Alsc?  important  to  remember  is  that  affirmative  action 'is  not 'a^requi rement 
imposed  on  employers  in  spite  of  past  history,  but  simply  a  remedy  to  redress 
the  continuing  effects  of  jsast  discrimination.    As  to  when  it  will  have  sf>rved 
its  porpose  and  no  longer  be  needed," we  may  have  a  good  while  to  go.    We  .1,' 
'  have  to  look  at  the  persistence  of  the  Wage  gap  agd  job  segregatibri  to  see 
that  the  problrms  are  far  from  i^o^ved.    Statistics  relevant  to  the  Ffede*"' 
sector  are  attatched  to  illustrate.  (  See  attatchment. j 

Not  only  are  goals  and  tiine tables  a  useful  standard  against  which  to  nv>'-,ure 
progress,  bot  a  recent  D:S.  Court  of  Appeals  ruling  held  tha'c  a*fi nivi;  -v 
^•fvfOn  without  numbers  risks  the  rights  of  fibrim-' nor i ties  (^Lehmari  v-  V^U^ 
^r--g;it  System;  U.S.  ^ourt  of  Appeals;  7th  Circuit,  Chicago;  Nb.  2180, 
*/1/V.81).    in  this  case,  a  UhUi*  truck  driver  was  passed  over  by  a  Black 
wo; /v.-  with  f£-«ar  que    fi cations.    The  hiring  official  had  no  knowledge  of 
r,  ■    -1    »  rir>.ls  br  /*;^;v  vjrit  labor  fon^e  statistics-' yet  admitted  that  race 
v-^    :^    nUr  in  the  ^y^K  applicant'*;  f^vbr.    Thus,  the  Court  coiranenteAl  that 
without  iijTierical  goals  snd  fimefables,  emplbyers  may  well  gb  overboard  and 
continued  beyond  a  reasonable  time  limit  for  affi.rmafive  actibli  plans  to 
the  loss  of  non-miner. ty  applic-vnts. 

Furthnrmore^,  '      u:e  bf  numerical  formuliie  force  emjDlbye'rs  to' keen  a  curn^nt 
d-v^a  base  cIs^.Tployment  of  wom^h  arid  miribritie^  ;,,  various  r  .jpaticns. 
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across  grade  and  salary  level.    Sum  statistical  analyses  are  not  only  necessary 

m        .  _.      _     ^  

to  plot  progress  and  plan  hew  1n1dat1ves,  but  provide  critical  Information 
when  legal  action  1$  taken. ^ 

To  the  question  of  whether  or  hot  affirmative  action  has  helped  Increase 
employment  of  woinen  an^J  rainbritles,  we  refer  to  supportive  statistics  In  the 
Federal  goverrwient  where  gal^        both  groups  (particularly  In  the  middle 


grades)  are  evident  during  the  years  of  affirmative  action  proaraffT^ 


WOMEN   

— t  

;970- 

-i9ao 

-1970   ' 

^"^4 :15? - 

n% 

7B:s% 

GS  9-12 

13:6X 

iil  .31 

'     17. 5J 

25.51 

GS  13-15 

1  .3i 



3.5J 

6.  % 

tXEC. 

.02* 

.081 

.061 

.2% 

t  of  total 

j  40.61 

45 . 31 ' 

j.       14. 7f 

20. 81 

Also,  gains  for  wbffKh  In  educational  Institutions  have  been  dramatic    In/ the 
nine  years  since  the  passage  of  Title  VI  I,  the  major- law  against  sex  bias  in 
Federally  fonded  educational  programs.    The  National  Advisory  CouncH  bo 
Wome7:'s  E^icatlonal  ProgrtuiB,  in  a  recently  issued  report,  (fccuriRritetS  l2*>rejSlv« 
growth  of  a^^demlc  achelvenent  by  mmtn  in  professional  and  athlatic  Tittlds:* 
Tor  exdJT^ple.  the  shar«  of   prbfesslbnal  degrees  earned  by  women  h^T  quadrupled 
to  251  and,wdriTBn  have  doubled  their  participation  In  IntercoUeglete  athUtIc 
programs  to  nearly  ohe-tHIrd:    However,  the  status  of  women  as  educators  in 
htgh  scriools  and  colleges  1$  less  glowing.''  Women  still  trttil  inen  in  salaries, 
promotkns  and  appc-ntrants  of  tenure.    Persuasive  tes^f?^c;y  vas  offered  by 
others  during  Congrtsslci'jal  hearings  this  y«ar  (fetaning  ^«1ri$  by  wamn  thrtugft 
affirmative  action  in  bani^lng,  Che  ski  tied  trades  artd  corporate  lahagcflent: 

*  VashihjtQit  Post.  October  18,  1981,  *mmn  SUkSenU^tQ  Big  Gains  In  U.S. 

S>,  .be  s,"  by  Mthy  Sawyer.  .  L  _  *_ 

•^St>^tistics  from_nt>!^  o»^ji cation  of»  HinoHty  Group  tjrplbrjSnt.4h  Ffi<£ral 
GbvertiiTieht  (1970  and  1980):  ^  ' 
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With  regard  to  the  gains  citei^  by  women,  we  do  not  rnean  to  imply  that  there 


is  a  direct  cause  and  effect  relationship.    Clearly,  there  have  been  cb r res pond i rig 
changes  in  wbr^ri's  educatibri,  job  choices,  social  roles  arid  ecbribitjic  riecessi.ty 
which  accburit  for  some  Of  the  gains.    But  affirmative  action  has  provided  a 
strong  catalyst  for  the  employer  to  accomodate  these  changes.    We  are  also  not 
claiming  that  affirmative  action. alone  is  the  panacea.    One,  need  only  look  at 

wage  data  (male  v.  female)  and  the  precipitous  d)^poff  of  womefi  in  the 
higher  grades  to  realize  that  other  sol utibris  are  waritirig. 

Of  course,  the  intangible  benefits  o-f  affirmative  actibri  programs  are  equally 
valuable,  though  more  dif fi cul t  to  measure.    The  conscience  of  the  Federal 
government  as  an  equal  opportunity  employer  has  definitely  been  raised, and' it 
is  a  rare  personnelist  indeed  who  doesn't  at  least  question  a  civil  service 
register  devoid  of  women  or  minorities. 

Good  cbriscierice  arid  iriteritibris  aside,  ariy  studerit  bf  elemeritary  mariagemerit 
science  knows  that  the  larger  the  pool  of  human  resources,  the  more  able  the 
talent  that  sifts  to  the  top.    Any  good  manager  should  do  whatever  is  in 
his/her  power  to  create  a  broad  and  heterogeneous  management  pool;  it  is  not 
.only  f«ir  but  makes  good  business  sense.  ^ 

Currerit  critics  bf  afffrmative  actibri  would  probably  agree  with  the  above 
premise;    However,  they  argue  that  while  measures  taken  to  increase  the 
applicant  pool  are  clearly  justifiable,  there  is  no  such  clear  statutory 
base  for  results  oriented  enforcemert  -  i.e.  goals  and  timetables.  The 
Ctepartnient  of  Justice  made  it  crystal  clear  to  this  committee  that  it  intends 
tb  draw  in  the  reins  bri  Title  Vli;  that  It  will  no  longer  insist  upon  or  ; 
support  gbals  arid  timetables,  arid  wilj  bffer  remedial  relief  only  tb 
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identifiable  victims  of  pnjven  discrimination  on  a  case  by  cSie  basis.  In 
fact,  in  a  starfl ing -memo  to.  the  EEOC.  the  Assistant  Attorney  General. 
W.  Bradford  Reynolds,  stated  that  it  would  be  premature  to  Impose,  requirements 
for  gok'.s  and  time-tables  In  affi  native  action  plans  on  agencies  in  light  of 
the  questionable  statutory  authbrity  to  do  so.    The  MJ  r^jicts  results 
oriented  measures  because  they  believe  they  contradict  the  statutory  Intent 
Of  six  dlscri  ml  nation  lav*s  and  create  reverse  discrlmih^tidri. 

Suih  an  approach  largely  ign^r^s  the  mst  pfomlnant  decisions  of  th^  Supreme 
Coart  concerning  affirmative  action:in  recent  years.    In  Reqents-^^^ 
University -o^-C»Wom1  a  v.  Bakke.  the  Court  ruled  that  while  Title  VII  of 
the  Civil  Rights  Act  doesn't  require  quotas  for  admissions  to  a  state 
operated  medical  school,  the  university  can  give  positive  consideration  to 
race  and  ethnicity  as  one'of  many  other  factors.    Also.  In  O.S.  Steelworkers 
v:  Heber.  the  Supreme  Court  reltfhed  further  still  in  holding  that  race  and 
ethnicity  quotas  were  pennlssable  under  Title' VII  If  used  In  a  manner  which 
promoted  integration  of  an  employer's  workforce. 

To  the  question  of  affinflative  action  spoiling  the  merit  system  in  the  Federal 
governmerit.  we  would  argue  that  quite  the  contrary,  it  creates  a  healthy 
cbuntertalance  in  a  system  that  has  biin  governed  for  years  by  politics,  the 
"01 ''Boy  Network",  and  Veteran's  Preferarice. 

I 

It  is  also  widely  touted  that  affiraative  action  Is  a  burdensome  and  expensive 
paperwork, process.    Our  own  experience  with  some  of  thi  EEOC  requirements 
would  support  this  Charge  in  part.    But  rathir  .than  rationalize  this  as  reason 
enOQgh  to  trash  the  whole  sVsfem.  wi  would  offer  instead  soitie  constructive 
criticism".    Since  our  expertise  Is  In  the  Federal  sector,  we  will  limit  our 
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conments  here  to  internal  Federal  programs. 

Our  suggestions  fall  into  two  major  categories;  l^irst  -  cutting  down  on 
uhlfbrmity  of  procedures  arid  paperwork,  arid  secbrid  -  switchirig  the  Vlrivirig 
motivation  from  the  stick  to*\he  carrot: 

Currently,  EEOC  designs  detailed  and  specific  programs  for  "typical  agencies" 
to  follow.    However,  the  problem  is  that  thelre  are  few  typical  agencies  and 
it  is  very  difficult  to  tailor  plans  to  meet  standard  procedures.  For 
example,    the  Departmerit  bf  Qefepse,  the  largest^enipVoyer  of  women  in  the 
Federal  govertiment  and  of  Wbm^ri  in  FEW,  is  brgariized  bri  a  totally  different 
basis'  than  agenices  like  EEOC  and  the  Office  of  Personnel  Management  (0PM); 
DOb  is  laid  out  functionally,  not  regionally  with  different  internal  organ- 
izational structure  and  chain  o1^  command.    Therefore,  it  might  be  better  if 
DOD  could  devise  and  be  responsible  for  implementing  its  own  plan  tailored 
tb  its  bwri  structure.    Ttiis  would  shift  the  technical  burden  of  plan  design 
arid  implemeritatibri  from  the  EEOC  arid  0PM  tb  DOD  arid  its  major  cbmpbrients  who 
woQld  be  held  accountable.    However,  adhererice  to  furidamerital  guideliries  arid 
principles  must  be  mandatory,  i.e.  the  use  of  workforce  statistics  to  deterttiirie 
representation  and  the  use  of  goals  and  timetables.    The  criterion  for  the 
programs  would  be  established  at  a  lower  level,  thus  making  them  more 
ireariirigful  and  practicable,    this  should  also  lessen  the  total  cost  as  EEOC. 
arid  0PM  would  be  Ibbkirig  iri  gerieral  at  the  bottom  line  results. 

It  should  be  noted  that  any  delegation  and  deceritfalizatiori  of  authority  for 
program  implementation  has  potential  pitfalls.    Some  agencies  may  abose  their 
authority  iri  one  way  or  the  other  -<  some  may  be  lax.  some  overzealous  in 
carryihy  our  their  plaris.    This  would  depend  on  the  predisposition  of  the 
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agency  management  toward  affirmative  action  in  general.    Close  controls 
by    the  EEOC  on  agency  progress  and  accountability  would  be  advisable, 
especially  in  the  initial  stages.    TKetEOC  would  still  not  be  dictating 
the  plan  itself  but  overseeitig  the  agency's  own  schedule  of  itiplereritatton 
arid^offering  technical  assistance  as  warranted.    If  the  agency's  performance 
was  sastisfactory.  further  involvement  by  regulatory  and  personnel  functionaries 
would  focus  on  pro'blem  Sreas  where  technical  assistance  was  needed  or 
investigating  reported  irregularities  in  agency  plans.    IndividuaT  control 
by  agencies  would  lessen  resentment  (similar  to  resentment  felt  by  business) 
and  would  tend  to  reward  creativity. 

A  further  suggestion  would  be  to  better  integrate  the  recraitment  and  Equal 
Employment  Opportunity  plans.    The  Civil  Service  Reform  Act  of  1978  mandated 
the  Federal  Equal*  Oppbrturii^  Recraitment  Program,  which,  is  a  government  wide 
recruitnerit  policy  that  operates  under  OPM.    However,  being  that  it  is  not 
a  hiring  policy,  it  is  unclear  how  it  relates  to  Equal  Employment  Oppbrturiity 
affirmative  action  policy  which  is  governed  by  the  EEOC.    Both  prbbleriB 
utilize  workforce  statistics  on  the,  represeritatibn  of  wbreh  and  minorities 
aid-both  programs  involve    projections  bri  how  agencies  can  improve  their  own 
representation.    However,  their  is  nsi  present  policy  guideline  on  how  the 
twb  shbuld  iritermesh  orwhich  agency  (OPM  or  the  EEOCj  has  the  ultimate 
authority  over  the„overaLl:.objective, which  is  to  have  a  well  integrated, 
representative  workforce. 

The  second  category  of  recbnnendatibhs  would  be  to  instill  more  incentive 

into  the  performance  of  Equal  Employment  Opportunity  initiatives?  the 

^hift  from  the  stick  to  the  carrot.    Now,  the  incentive  to  conply  with 

affirmative  action  plans  is  that  it  is  required  by  law  and  agencies  respond 

I- 
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to  escape  fepriniand:    Managers  are  also  rated  on  their  EE(D  efforts  in  their 
performance  appraisals  but  this" has  yet  to  net  more  than  token  results. 

More  direct  and  motivating  incentives  might  be  irohetary  awards  offered  by 
agencies  or  military  activities  to  cdmpdhehts  of  the  organization  which 
make  recbgriizable  gains      Tlie  awards  should  be  appHed  to  the  program, 
riot  to  individuals  .to  diminish  the  temptation  for  abusei.    Agencies  could 
offer  additional  slots  or  staffing,  or  perhaps  relief  from  additional 
reporting  procedures  for  good  performance. 

As  with  other  major  program  changes  in  ah  organization  as  large  as  the 
Federal  gbvernmerit,  such  ah  approach  should  be  tried  on  a  small  experimental 
model  of  approximately  five  agencies  selected  for  their  representativeness 
of  the  whole  Federal  workforce.    There  are  other  suggestiT)ns  that  could  be 
gleaned  from  operating  agency  officials  thenfi elves  whose  everyday  "hands  on" 
experience  would  be  invaluable  to  any  oversight  cbnnittee.    Since  much  of 
what  is  done  within  the  Federal  sector  reflects  on  what  is  done  in  private 
industry  and  Federal  cbritractbrs.  such  expertise  is  riot  only  relevant  and 
available,  but  pruderit  to  solicit. 

In  sum,  FEW  recommends  that  the  Federal  government  maintain  its  concentration 

on  race  and  sex  conscious  tools  to  achieve  a  well  Integrated  workforce  airid 

continue  to  use^  statistical  measures  of  cbnipliarice  with  riorid-iscrimiriation  such 

as  goals  arid  timetables.    Overt  arid  obvious  discrimination  is  rare  in  this 

day  arid  age  bri  the  Federal  level  bat  bias  is  found  buried  in  obtuse  selection 

procedures  often  irrelevant  to  job  performance  (in- spite  of  the  merit  system). 

This  makes  enforcement  on  an  individual  level  difficult  and  inefficient  and 

_      _   >    

does  not  counteract  seemingly  neutral  emjDloyment  practices  which  have 
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adverse  impact  Oh  women  and  minorities. 

Thus,  if  we  are  to  have  enforcement  at  all.  It  must  be  results  oriented. 
This  is  particularly  true  now  with  current  budget  restraints.    We  know  for 
example  that  many  of  the  recent  gains  for  women  will  be  threatened  by  the 
impending  reductiOh-iri-fOrce  ;(RIF) :    Women,  especially  those  in  the  mid-- 
level  professional  and  administrative  areas,  will  be  at  a  competitive 
disadvantage  because  of  limited  seniority  and  lack  of  veteran's  preference 
protection.    Agency  funding  cutbacks  will  also  curtail  programs  aiired  at 
improving  career  potential  for  women  -  i.e.  recruitriKht  (FEORP),  training, 
upward  mobility,  child  care  and  career  part-time  jobs: 

Recently,  One  Of  Our  meirtbers  in  the  EEO  field  was  visited  by  a  Japanese 
policy  analyst   who  wanted  to  know  more  about  affirmative  action  in  this 
country.    After  a  thorough  explanation  of  the  concept  and  how  it  is  applied  ^ 
in  the  Federal  sector  within  the  merit  system,  he  was  then  told  about  the 
current  drive  to  return  to  voluntary  compliance  and  remove  goals  and  tiiretables 
He  replied  wryly  -  "Then,  what'Tl eft?^7  Simply,  but  aptly  stated,  we 
whbl^eheartedly  agree.  ^ 

-  Summary  of  Recommendations  - 

1.  Retain  E.O.  11246  as  amended. 

2.  Retain  strong  enforcement  of  affirmative  action  prograns  within 
Federal  agencies. 

3.  '  Retain  plan  for  agencies  and  federal  contractors  to  utilize  goals 
and  timetables  in  affirmative  actio^  plans.  • 

4.  Regarding  E.O.  11246  -  no  decrease  in  threshold  of  coverage,  back 
pay  penalties  or  ^debarment  sanctions. 

5.  Changes  in  reporting  procedures  and  incentives  for  cbmpliarice  as 
outlined  above  for  Federal  sector; 
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FEW  thanks  this  conriittee"  for  its  concern  about  the  direction  of  affirmative 
action  and  equal  employment  opportuHity  enforcement  withm  the.  new  Administration. 
We  appreciate  the "opportuni ty  to  submit  our  statement  for  the  record  and 
remain  available  for  further  consultation: 
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STATISTICS    tN  WHITE  COLLAR  WORKFORCE  ^ 

W5ieh  are  37. b\   C723  .673)   of  the  vJilte  collar  work  force   ( 1  .926 . 1 36)  .  . 


entage  of  women   In  malbr  white  colUr  occupational  sertyT' 
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Professional       Ad»lj,  i  s  t  ra  1 1  Technical  = 'i,,  .i  j 


llow  women  nre  concentrated  across  whrt"e" 


Salary  compai-1  ^^ir^-be^-^reen  men  and  wometi  IH  White  collar  serter 

•  On  tHe  average,   for  every  Jl   women  earn   In  the  whit*  collar 
series,  men   in  the  same   series  earn  more. 

ProFessional   -  men  earn  »5^ore  for  every  Jl  woieH  earn. 

Administrative  -*  men  earn  2  9\  for  every  $1  women  eirh. 

Technical   -  men  eirn  26<  more  for  'every  $1  women  earn. 

  \  ;  

C 1  e r t c a  t     -  men  earn  21~t  moro  for  every  $1  women  earn. 
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Mectiankal  Contractors  Association 
of  Jtiiiorkco^  lite*  - 

Suits  7M).         WiKonsin-Av*:.  Wuhin«ton.  U.C.  2001& 
TalephufM  (202)  TWX:  71 0-82  & -0423 


October' 23,  1901 


Mr: -Ed- Cook  

Hoyse.  Subconinlttee  on  Employment       >  ,  ,  jqa^ 

-  Opportunities  •  ■ 

Brm  A. Raybum  House  . Office  Bidg. 

Washington,  D.  C.    2D515  , 
Dear  Mr.  Cook: 

 It  Was  «ery_use£u]_for_ail_  of-.us-  toJiawe  ao. opportunity  to  

discuss  our  views  and  strategy  on  OFCCP  regulations  at  the  Construction 
Industry  EEO  ,Cba1 1  tlon  Session  on  Ocftober  13i 

i     As  promised  at  that  time,  I  am-eneloslng  a  copy  of  this  association' 
statement  inresponsetp-propdsed  OFCCP  rule  changes  published  in  the 
Fi^deral  Register  on  August  25. 

_j.___He_W6uld_appreclate  It  if'ydu  cOuld  submit  this  statement  for  the 
record  in  your  conmittee  hearings. 

L  .  Thaok^oa  very  much. ...We. Shall. look  .fo.rva         hearing  from  you 
about  future  hearings  or  meetings  when  appropriate.* 


Sincerely-.  _ 

Ihelma -Stevens  J^razelc  

Director  of  Cotrntuni  cat  ions 


TSM/jaf 

cc:    Frank  J.  Salatto 
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_  t^'^l!i^^jtj^t.N^QMLNtS  TO  £)tECUTIVE  ORDER  NO.  11^4^ 

EQDAl:  pPPORTUNITY  IN  ^FEDERAL  EMPLOYMENT 
'       Under  and  by  virtde  of  the  authority  vested  in. me  as^ President  of  tKe 
liniltMl  Stot.s  by  the  Constitution  and^statutes  of  the  United  States,  it  is  ^ 
;ii-.lLT<sl  d^.  follows: 

PART  I  -  NONDISCRIMINATI^QN  IN  GOVERNMENT  EMPLOYMENT 
iSuperseded  by  Ex:  Ord.  NO.  11478,  Aug.  8,  1969,-34  F.R.  12985] 

LAMna,(i)i  vm  n  -  nondiscrimination  in  employment  by  government  contractors 

AND  5DBC0NTRACT0R5  AND  ^  tABW  MM  W.  9]™  AGENCIES 
Ktl0  REfMM  ANb/0R^FljRr^I5H  EMPLOYEES  ENGAGED  M 
imin  GOVEUMMENI  CONTRACTS 

SUBPART  A  -  DUTIES  OF  THE  SECRETARY  OF  LABOR 

Soc:  ?0I.    The  Secreury  of  Labor'shall  be  responsible  for  the  admin- 
,..u-.a,oM  of  Parts  II  and' 111  of  this  Order  and  shall  adopt  such  rules  and 
,c,,ul„lu.ns  anU  issue  Such  orders  as  he  deems  necessary  a-nd  appropriate  to 
^iLhiovi;  the  purpObCi  thereof. 

SUBPART  B  -  CONTRACTORS'  AGREEMENTS 

Soc,  202:   'Except  in  contracts  exempted  in  accordance  with  Section  204 
of  this  Order,  all  Government  contracting  agencies  shall  Include  In  every 
l,overn,„ent  contract  hereafter  entered  into  the  following  prbvlsldhs: 

■nuring  the  performance  of  this  CDhtract.  the  contractor  agrees  as 

"(1 j    The  contractor  will  not  discriminate  igiiHit  Sny  employee 
„|,pl  lc.nl  for  ei„plo^nent  because  of  Vace ,  color,  religioh,  Sex.  or  national 
origin.     Ih.  contractor  will  take  affi™atlv^  .ctlc.  to  ensure  that  applicants 
,„-c  .mpioyod.  and  that  employees  are  treated  during  employment,  without  regard 
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i»)  iMrir  r'.icf,  tulur-;  telujiun,  sex  Or  ridtlorial  origin;    Such  action  shu1i  in- 
liijilv.  tujt  not  be  limited  to  the  fojjowinfj:    Employirent,  upqrad.ing^  demotion,  or* 
fij'is  tt»f;  itH  tui  liiioiit  or  recru  i  triterit  advertising;  layoff  or  termination;  rjtes 
n'"  (Mv  or  uther  forms  of  compensation;  and  selection  for  training;  inrludiho  <ipprpn 
f:iii-.ln>>:    The  cbntrrtctbr  ayrees  to  post  iii  cbiispicuou\.  places,  availdble  to 
i>i'iiiuvi-es  <uul  iipplicants  for  employment,  notices  to  be  provided  by  the  cohtractirig 
•  "  f  <  vr  ^f'ttiriq  forth  the  provisions  of  this  nondiscrinination  clause. 

"(2)    The  contractor  will,  in  all  sol  ici  tat.ions  or  advertisements 
f;if  (•iii[)ki.vGes  placed  By  or  oh  Behalf  of  the  cbri tractor,  state  that  ail  qualified 
jpplii.jnis  will  receive  consideration  for  employment  without  regard  to  race, 
tolor:.  tt'liijiori,  sex  or  riatibrial  origin. 

"(3)    The  contractor  will  send  to  each  labor  union  or  representative 
of  w()»kurs  with  which  he  has  a  collective  bargairiihp  agreement  or  other  contract 
uv  uridtM  si.indirig,  d  notice,  to  be  provided  by  the  agency  contracting  officer, 
culvisintj  the  l.ibur  union  or  workers'  representative  of  the  contractor's  conunit- 
iiiciiL^  litiilri-  Si'LLiiin  .'AVt^  uf  Lxecutive  Order  No.  11246  of  September  24,  190S,  arid 
'sJi.ill  ptjst  ciifiios  of  the  notice  in  cbrisp icuous 'pi aces  avai tabl e  to  employees  and 
.M|[il  iC'lrit^i  for  employment. 

"(4)  The  cuhtractor  will  cbniply  with  all  prbvisibris  bf  Executive  Order 
rio.  11246  of  Septethber  24,  1965,  and  of  tf\e  rules regulations ,  and  relevant 
orders  of  the  Secretary  bf  CaBbr; 

"(fOSrhe  coptructor  will  furnish  all  ^infonnation  and  reports  rc<|uircd 
hy  executive  Order  No.  11246  of  September  24,  1965,  and  by  the  rules,  regulatibns, 
and  orders  of  the  Secretary  of  Labor,  or  pursuant  thereto,  and  will  permit  access 
to  his  books,  records,  and  accounts  by  the  cbhfractihg  agency  oiid  the  Secretary 
ot  Labor  fur  purposes  of  i rives titjatibn  to  ascertain  compliance  with  such  rules, 
t  LMjCi I  a  t  iijiis ;  arid  orders; 
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>  "(5)  in  the  event  of  the  contractor's  noncompliance  wtj.h  the  non- 
discrinunation  clauses  o>  this  contract  or  with  any  of  suth  ruVes,  regulatiohs, 
or  order.,  this  contract  may  be  cancelled,  ter^fnated  or  .suspe'ndefi  in  whole  or 
in  part  and  the  contractor  ^may  be  declared^  ineligible  for  further  Govpmmenf  ■ 
contracts  in  accordance  with  procedures  authorized  in  Executive  Orae>  No.  11246 
,5f  ^ept^bt-r        1965,  and  such  other  sanctions  riSy  Be  imposed  and  remedies 
irivoked  as  provided  in  Executive  Order.  No.  11246  of  September  24  ,J965,  or  by 
.rule,  rc.jul.lion,  or  Order  of  ttfl' Secretary  of  LaBor.,or  as  otherwise  provfded 

by  1  aw.       -  \  '  ■  ' 

-  '      -(n  The  contractor  WH1  Tnclude  the  provisions  of  Paragraphs  (1) 

through  (7)  in  every  subcontract  or  purchase  order  unless  ^xempted  by  rules, 
.-..juUtions.  ur  orders  of  the  Secretary  of  Labor  issued  pursuant  to  Section  204 
ot  Uocutive  Order  Noi  11246  of  September  24,  VSGS.  so  that  such -provisions  wi  11 
bindin.j  upon  euch  subcontractor  or  vendor.    The  dntractor  wi  1 1  take  such 
;    .icMon  wnh  .H-.p^cl  to  any  subcontract  or  purchase  order  ^s  the  contracting 
.,ency        direct       a...neans  of  enforcing  sucl^  prbvisidn^^including  sanctions 
for  noncompliance;  Provided,  however,  Ihat  \l  the  event  the  Contractor  becomes 
involved  in. .on  is  threatened  with,  ^litigation  With  a  subcontractor  or  vendor  as 
a  result  of  such  direction  by  the  cdritracting  agency,  the  contractor  may  request 
'the  .United  St;jtes  to  enter  into  Such  1  i ti gatior>- to  protect  the  interests  of  the 
United  States,"  -      ^    v  _ 


Sue.  203.  (a)    Each  contractor  having  a  contract  containing  the  j^o- 
vl^ions  pr.scribed-in  Section  202  shall  file,  and  shall  cause  each  bf  his  sub- 
contractors to  file.  Compliance  Reports  With  the  contracting  agency  or  the 
Secret iry  of  labor  as  .r^y  be  directed:    Compliance  Reports  shall  be- filed  within 
such  ti.:«s  and  ^hall  contairv  such  information  as  to  the  practices,  policies, 
programs,  and  exployr^nt  pol(pies.  programs,  and  employn^nt  statistics  of  the 
contractor  ^d  each«^ubcontractor .  and  shall  be  in  such  form,  as  the  Secretary 
of -Labor  may  prescribe. 
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(bj    (Jldders  or  prospective  contractors  or  subcontractors  may  be 
required  to  state  whether  they  have  participated  in  any  previous  cbntract  sub- 
k'ct  to  th?  provisions  of  this  drder,  or  any  preceding  similar  Executive  Order, 
jnd  in  that  gvent  to  submit,  bh  behalf  of  themselves  and  their  proposed  sub-^ 
•contr-jctorsr  Compliance  Reports  prior  to  or  as  an  initial  part  of  their  bid  or  . 
negotiation  of  a  cbntract. 

(c)    Whenever  the  contractor  or  subcontractor  has  a  collective 
barvjuirnrig  agreement  or  other  contract  or  understanding  with  a  labor  unio^  or  an  ^ 
.ujency  reforr ing  workers  or  providing  or  supervising  apprenticeship  or  training 
•tor  such  worki^rs,  the  Coinpl  iarice  Report  shall  include  such  information  as  to  ^ 
siich  laDor  union's  or  agency's  practices  and  policies  affecting  compliance  aS 
ttK.  ^Jecret.n-y  of  Labor  may  prescribe:    Provided,  That  to  the  extent  such  information 

wrtMiii  the.  exclusive  possession  of  a  labor  union  or  an  agency 'referring 
w(.l•^..rs  or  providing  or  supervising  apprenticeship  or  training  and  such  labor 
„,.,,,(»  I'l  .MirM.  V  sMall  refuse  to  furnish  such  information  to  the  cbntractbr,  the 
cnnti'ictnr  shall  so  certify  to  the  contracting  agency  as  part  of  its  Compliance 
kmirt  and  shall  set  forth  wtiat  efforts  he  has  made  to  obtain  such  information'  . 

[UELETE]    44)    Th^^W4^TdTting  agOiiCy  ur  tho  Socrrjt.iry  nf  Labor  ma>^-^wfe^ 
M.dt-^H^^-^aaof  or  pro&poctivo.contrQCtQr  o"f~5ubcontr'QClbi'  ohall  aubwit:  ■>^^- 
.^^^.^.^^^^^^^.^^^.U&^i,  a  GUtomdpt  in  virifinj,  Gignod  hy  in  authnrirpH 
.  '  <  H■-;M:-■^;>.^-^<;o^b^-oH-^U  of  any  labor  union  o"r  any  agoW  rof erring  .im^>'^ 
. . \, ,  , >^.upc^^ta=^;HK>f)44^^       or  DChor  training,  with  which  r,>»Q^'Jg^ 
..,r  ..v.,,;^ui.?^^M^vra^4^r:dg.Ur.,  wit,h  Gupportinq  information  to"  thii  offoct  thaX-. 
,o>;w^^^or^G  practicorai^d-^UGioo  di?  not  diccriminato  on  tho  grgundc  of  r.ifP, 
.  ,^-U;v:»,u  -r-  or  natif-nJl  nrigin.  ^"^  ^^^^  ^^^^  rVnnar  a^th^U}\  affinuo^ 

LiM^ly  cQuFcratc  in  r(]n  impl o-O"^^^^ ^^n  firilifM  and  prffMirionr,  af  thlF^ 
,^^:^^.t-M.-€^^«^j.  and  agrcoG  that  rocryitmcnt.  cimp]6ymnnt,  and" tho  termc- 

-tin-  .HjuiiLy  chill  rofiHB  tn  9-arutQ  tiirh'?  j^-f^^^'^f  ]  thn  rnmplalnca  Raport  rhall 
cg-u^^awfToot  forth  vmat  offgrtr  havo  baan  fnada  tQ  rarnra  ?uch  a  tfato^^ 
^.rH-^:uLh  odditijnal  fartual  material  a^^Ttfro  contrictinj  igancy  or  thP  Snrrntiry 
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-ut  L^bor  any  roMx^*^'— 

[NEVJ^        (d)    The  contracting  agency  or  th-  Secretary  of  Labor^  shall 
require  any  DvtJder  or  prospective  contractor  or  subcontractdr  to  submit,  as  part 
of  his  Cdnipiiance  Report,  the  names  and  addresses  of:    any  labor  unions  which 
represent  any  of  his  employees;  :iny  labor  unions  or  agencies  which  refer  workers 
to  the  bidder  or  prospective  contractor  or  subc5ntractor;  or  any  labor  union  or 
agency  th^"  provide  or  supervise  apprenctlceship  or  other  training,  with  which 
the  bidder  or  the  prospective  contractor  deals.    If  the  bidder.or  prospective 
contractors  or  subcontractors  do  not  deil  With  any  labor  union  or  agencies 
referred  to  above  he  shall  certify  such  fact  In  writing  t5  the  contracting 
agency  or  the  Secretary  of  Labor. 

Sec.  204.    The  Secretary  of  Labor  may,  when  he  dewis  tHat  special  cir- 
cumstances in  the  national  Interest  so  require,  exS.pt  a  contracting  agency  from 
the  .equirefnent  of  Including  any  or  all'of  the  provisions  of  Section  202  of  this 
Order  in  any  specific  contract,  subcbntrict,  or  purchase  order.    The  Secretary 
of  Labor  may,  by  rule  or  regulation,  also  exwpt  «rta1n  classes  of  contracts, 
subcontracts,  or  purchase  orders  dO  whenever  *^ri  Is  to  be  or  has  been  performed 
outside  the  United  States  ind  ho  recruitment  of  workers  within  the  limits  of  the 
United  States  is  involved;  (2)  for  standard  corinerclal  supplies  or  raw  materials; 
(3)  involving  less  than  specified  amounts  of  money  or  specVied  numbers  of 
wo-.kcr^.  or  (4)  to  the  extent  that  they  Involve  subcontracts  beloW  a  speciflea 
tier.    The  Secretiiry  of  Labor  may  al'sb  provide,  by  rule,  regulation,  or  order, 

tor  the  exception  of  facilities  of  a  contractor  Which  are  in  all  respects  

separate  and  distinct  frcm  activities  of  the  contractor  rilated  to  the  performance 
of  the  contract:    Provided,  That  such  an  exemption  will  not  interfere  With  or 
impede  the  effectuation  of  the  Pfirposes  of  this  Order:    And  etovIM 
Th^t  in  the  absence  of  such  an  exemption  lU  facilities  shall  be  covered  by  the 
provisions  of  this  Order. 
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INIwr  S(li;i'AKI  C  -  KlIJUlKt-MCfHS  OF  LABOR  UNIONS  AND  OTHER  AGENCIES 


Sqc.  26s.     (a)  Except  with  respect  to  contracts  exempted  in  accorcliirice 
witn  SL'ctioii  i.'U4  of  this  Order,  the  appropriate  contractiflg  agency  or  the  Secretary 
i  .ii  "I  -.hri  i  i  rLMjurr  c  of  any  labor  union  who  represents  for  purposes  of  collective 
l»:it-(i.i  i ft i h'i  the  {'ii;(>luyees -i^f  any  contractor  or  subcontractor  engaged  in  work 
.itul^.'i-  J  oDVi  r-tiii;t.'nt  contract,  or  any  labor  union  and/or  agency  which  refers 
viofi        Lu  .iriy  Lontractor  or  subcontractor  engaged  in  work  under  a  Government 
■imtf.iut.  or  any  labor  union  or  agency  that  supervises  or  provides  an  apprenticeship 
i<r  tTMirnritj  pr6<jriiiii  with  which  such  coritT*ac£or  or  subcdritractdi^  deals,  to  furnish 
'.t  '.wiir-r^  sL.1  LtMti'tit  in  writirig,  sicjned  by  an  authorized  officer  or  agents  that 
.!(n  ifr-i  [HMtufiihince  of  work  under  the  contract  such  labor  uhidii  or-  agency  will 
d  rscriiiiiridLtf  jyjinst  arjy  of  its  members  or  applicants  for  membership  because 
..!.!',  ttiiuf,  )cjii]ion,  sex  or  national  origin;  thatT  the  labor  uriibh  or  agency 
will  (MiiiuW  with  all  applicable  provisions  of  Executive  Order  No.  11246  of 
..•j.t  I'liihrr  .  ■; ,  hitj'j,       diiiundud.  and  of  the  rules,  regulations,  and  relevant 
<n»t»M  '.  nt  Hn'  Srcrrtary  of  Labor;  that  the  labof^  union  or  agency  will  cooperate 
ill  .til  r«'S[)ects  with  the  contractor  or  subcontractor  with' which  it  deals  so  that 
.urli  contractor  or*  subcoritT*actoT*  i^iay  achieve  any  aff ir-iiiative  action  goals  that 
it  may  have  undertaken  under  ;this  Order;  and  that  the  labor  union  or  agency  will 
ttik«'  dft  ihtkitivc  action  to  ensure  that  its' policies  arid  pr-ac£ices  do  not  discriminate 
dtiainst  any  of  its  members  or  applicants  for  membership  on  the  grounds  of  race, 
idlor.  ft'l  i^jioti,  sex  or  national  drigiri:    Such  action  shall  include,  but  not  be 
lirriitfnl  to,  the  following:    employment,  upgrading,  demotion  or  transfer;  recruit- 
iiient  or  recruitment  advertising;  assigritiierit  of  Wor-k;  layoff  Or  termination;  , 
rjLes  of  pay  or  other  forms  of  compensation;  training  and  selection  for  training, 
irn.  iu?lirMj  Lj|)|.>)(..'nLicesfiip;  referral,  arid  iiiethdds  of  r*eferrai:  » 


(bj    In  the  event  of  a  union's  Or  agency's  refusal  to  furnish  the 
itpiL'il  -ILatLMnenC  prescr-iDed  in  Sec,  205(a)  or  a  failure  to  comply  with  the  same, 
(u-  witii  ariy  of  the  applicable  provisions  of  this  Order  or  with  any  of  the 
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aPpHcj&le  rules,  regulations  or  urUers  of  the  Secretary  of  Labor,  the_Secretary 
of  Labor  may  petition  the  Internal  Revenue  Service  to  revoke  any  tax  exempt 
statu<i  suc^-i  la&or  union  or  agency  might  have  in  accordance  with  existing  Inter- 
n,il  l^evrnue  Service  procedures  and  such  union  or  agency  may  be  declared  ineligible 
tu  furnish  or  refer  members  or  appl icants"  for  employment  to  contractors  who  have 
oiiv  .«i;,pl.iyees  eiiujgtHl  in  work  under  a  Government  contract  in  accordance  with 
l.rocudiires  authorized  in  Executive  Order  No:  11.246  of  Sept,  24,  1965,  as  amended, 
iiikJ  sucn  other  sanctions  may  be  imposed  and- remedies  invoked  as  prescribed  in 
E.x(.'cutive  Order  No.  1  1246  of  September  24,  1965.  as  amended,  or  by  rule,  regu- 
l.ui.Hv  Of  urdur  of  the  Secretary  of  Labor,  or  as  otherwise  provided  by  law.  - 

Sec,  206.     (a)    Each  union 'or-  agencv  having  filed  a  sworn  statement 
coritJiiHrui  the  provisions  prescribed  in  Section  2d5(a)  shall  file  Compliance 
iJi'porl*.  with  Ihu  appropriate  contracting  agency  Or  the  Jcretary  of  Labor,  as  may 

iiiiiMttHJ.,    Coiii|)l  iance  Reports  shall  be  filed  within  such  times  and  shall 
,,it,t.nn  MM.h  infdnmaiun  js  lb  the  p»'dctice5,  pojicies,  programs  and  membership 
■;t;it  ivt  ic'-.  of  the  union  or  atjencv,  and  shall  be  in  such  form,  as  the  Secretory 
of  Labor  may  prescribe, 

(b)  Unions  or  other  agencies  may  be  requirecJ  to  state 
whether  they  have  had  members  engaged  in,  or  whether  they  have  referred  members 
Of  workers  to  a  contractor  who  has  had  employees'  "engaged  Hn,  work  uhdei-  ah/ 
l.r.'vious  cnntroct  subject  to  the  provisiahS  of  this  Order,  as  amended,  and  in 
th.it  OvL-nt  said  union  or  agency  shall  subftiit  such  Compliance  Reports  in  such 
lunii       tuc  Socrctary  of  Labor  may  require: 

(c)  Each  union  or  agency  having  filed  a  sworn  statement 
conLain-iny  the  provisions  prescribed  in  Section  205(a)  shall  permit  access  to 
its  books,  records  and  accounts  by  the  appropriate  contracting  aphcy  arid  the 
Sp'-rotary  of  Labor  *dr  purposes  of  investigation  to  ascertain  compliance  with 
the  statement,  and  with  the  applicable  rules,  regulations  and  orders  of  the 
Secrot.iry  of  Labor. 
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SUBPART  b  -  POWERS  AND  DUTIES  OF  THE  SECRETARY  OF  LABOR  AND 
THE  CONTRACTING  AGENCIES  [formerly  SUBPART  C] 

Sec.  207.    [formerly  Sec.  205]    Each  contracting  agency  shall  be 
priiiidrily  res  pons  ibie  for  bbtalhlhg  cbiiipl  lance  with*  the  rules,  regulations,  arid 
orders  of  the  Secretary  of  Labor  with  respect  to  contracts  entered  Into  by  such 
/agency  or  its  contractors.    All  cbntractinq  agencies  shall  comply  with  the  rules 
of  the  Secretary  of  Labor 'in  discharging  their  primary  responsibility  for 
i^ccuring  compliance  with  the  provisions  of  contracts  and  otherwise  with  the 
ttniis  of  this  Order  ari^  of  the  rules,  regulations,  and  orders  of  the  Secretary 
of  Labor  issued  pursuant  to  this  Order,    they  .are  directed  to  cooperate  with  the 
Secretary  of  tabor  arid  to  furriish  the  Secretary  of  tabor  such  Ihfbnnatlbh  and 
d5Sisldnc**  as  he  may  require  in  the  performance  of  his  functions  under^this 
Order.    They  ore  further  directed  to  appoint  or  designate,  from  among  the 
«uje»ncy's  personnel,  compliance  officers.    It  shall  be  the  duty  of  such  officers 
to  seek  compliance  with  the  objectives  of  this  Order  by  cbriferehce,  conciliation, 
mediation,  or  persuasion. 

Sec;  20^.  (a)    [formerly  Sec.  206;(a)]    The  Secretary  of  tabor  may 
investigate  the  employment  practices  of  any  Government  contractor  or  subcontractor, 
or  initiate  such  irivestlgatlbri  by  the  appropriate  cbhtractlhg  agency,  to  deter- 
mine whether  or  not  the  contractual  provision^specif ied  in  Section  202  of  this 
driier  hove  been  violate^:    Such  Ihvestlgatlbn  shall  be  conducted  In  .accordance 
witli  the  procedures  established  by  the  Secretary  of  Labor  and  the  investigating 
agency  shall  report  to  the  Secretary  of  Labor  any  action 'taken  or  recbnroehded; 

(bj    the  Secretary  of  Labor  may  receive  and  Investigate  or  cause 
to  be  iriVestlgated  complaints  by  employees  or  prospective  employees  of  a  Govern- 
nierrt  contractor  or  subcontractor  whtch  allege  discrimination  contrary  to  the 
contractual  .prbvisjbris  specified  In  Section  202  of  this  Order;    If  this  Investi- 
gation is  conducted  for  the  Secretary  of  Labor  by  a  contracting  eigency,  that 
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.uiLMi^y  bholl  report  to  the  Secretdry  what  action  has  Been  taken  or  is  recommended, 
witli  reqiird  to  such  complaints; 

ENtW]    Sec.  209  (a)    The  Secretary  of  Labor  may  investigate  the  recruit- 
mutU;  Lrdining,  inejiibership,  hiring  or  referral  poljcletand  practices  of  any  • 
lat.or  union  who  represents  for.  purposes    f  cbir>»ctivr^rgairiing  any  employees  of 
.1  tot.iracLor  erujayed  in  work  under  a  Government  contract,  or  any  labor  union  ^ 
a^iency  which  refers  workers  to  a  contractor  who  is  engaged  in  work  under 
tiovernmetit  contract,  or  any  labor  union  or.  agency  providing  or  supervisfng 
.UU'rehtur.ship  or  tra i ning  programs  which  deals  with  a  contractor  Who  is  engaged 
}n  wurk  under  J  liovernment  contract,  or  initiate  such  investigation  by  th^ 
,Mn""nr-iate  contractifiq  agency,  to  determine  whether  or  not  the  provisions  set 
to.ih:  in  Vue  statement  specified  in  Section  205(a)  of  this. Order  have  been 
violotL'ci.    Such  investigation  shall  be  conducted  in  accordance  with  the  procedures 
...t.it'n-.lir.l  by  the  Secretary  of  Labor  and  the  inve^igatihg  agency  sha'l  report  ^ 
H.  w.  illMM  U,  ihc  Secretary  of  Labor  what  action  has  been  taken  or  is  recbn^nende^ 
wiLli  riMjrird  to  such  complaints. 

[NEW]         ;(b)  The  Secretary  of  Labor  may  receive  and  investigate  or 
,:ause  to  be  investigated  complaints  by  any  person  against  a  labor  union  which  . 
represents  for  purposes  of  collective  bargaining  employees  of  a  cbntractbr  or 
subcontractor  engaged  in  work  under  a  Gbvernmeht  contract,  or  any  labor  union 
ami/or  .ujoncy  which  refers  workers  to  any  contractor  or  subcontractor  engaged  in 
worK  under  n  Government  contract,  or  any  labor  uriibh  ahd/br  agency  that  supervises 
nr  provitie'v  nn  apprenticeship  or  training  program  with  which  such  contractbr  br 
suhconlractor  dtals,  which  allegi  discrimination  by  said  labor  union,  or  agency 
'whit:h  is  roiUr;iry  to  the  provisions  of  the  statement  specified  in  2Cl5la)  of  this 
Order:    The  Secretary  of  Labor  may  also  receive  ah<l  investigate  br  cause  to  be 
investigated  complaints  by  any  cbntractbr  or  subcontf^cW  engaged  in  work  uhder 
a  Government  contract  that  any  labor  union  which  represents  any  bf  his  employees 
for  purpo.es-of  collective  bargaining,  or  any  Ubor/ihion  and/or  Agency  which 
refers  workers  to  him,  or  any  labor  union  and/br  agehcy  with  which  he  deals  that 
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pro\fides  or  supervises  apprenticeship  or  training  programs*  which  allege  discrim- 
inatibn  by  said  labor  union  or  agency  which  is  contrary  to  the  provisions  of  the 
stdtoinent  specified  in  Section  ?05(a)  of  this  Order:    If  such  investigation  is 
undertaken  <Fbr  the  Secretary  of  Labor  by  a  contracting  agency,  that  agency  shall 
report  in  writing  to  the  Secretary  What  action  has  6eeh  taken  or  is  recoiitnerided 
with  regard  to  suci)  complaints.  - 


tOELETE] 


207,  Th.7 


-d4^-uctly  <>nd  through  contracting  aqanclec,  other  in^oraiitBd  Fodaral,  Stato,  and 

-4rte J l-%>ijcn^ly. i  conti'actor'i^v  3r.g  all-Ot^or  available  IhGtrufnchtal  1  t!c<>-4€H-%<»tH^ 

Of  &ufch  work  to  cooparato  in  the  Implomont^ton  of  tho  pMrpooes  of  thio- 
-t:uti*^y^t»'>t— (ViKirtunj ty  Con«ni&Gion,  tho  Pjgpartmont  of  J«Eti60i  or  other  appropriato. 


2000d-to  aOOOd 


-GubchoptcF^ - 


or  gth& 


t/islon  of  rodoral  la 


Sec:  210:    (a)    [formerly  Sec:  208(a)]    The  Secretary  of  Cabbr,  or  any 
agency,  officer,  oV  employee  in  the  executive  branch  of  the  Government  designated 
by  rule,  reyuldtioh,  or  order  of  the  Secretary,  may  hold  such  hearings,  public 
»or  private,  jS  the  Secretary  may  deem  advisable'  for  compliance,  enforcement,  or 
educational  purposes: 

(b)    the  Secretary  of  Labor  may  hold,  or  cause  to  be  held,  ' 
hearings  in  accordance  with  Subsection  (a^  of  this  Section  prior  to  imposing,  > 

ordering  or  recommending  the  Imposition  of  penalties  and  sanctions  under  this 

■  *  __     _:  _    "  _  _    "_  _     _     __     __  _ 

order:    no  order  for  debaiinent  of  any  contractor  from  further  Government  contracts 


under  Sect  ion- 210(a) (6) ,  shaVl  be  made  without  affording  the  contractor,  an 
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opportunity-  for  a  hearing. 
1  SUBPART  E  -  SANCTIONS  AND  PENALTIES  [fonnerly  SDBPART  D] 

-    Sec.  Vld.  (a)    [formerly  Sec.  209(a)]    In  Accordance  with-sucl).  rQles. 
rigulitiohs.  or  orders  as  the  Secretary  cf  Labor  may  issoe  or  adopt.  tRe  Secretary 
or  the  appropriate  contracting  agency  may:  , 

(1)    [formerly  Sec.  2d9(a){1)]    PuBl  ish ,  or  cause  to' be  publ ished.. 
the  names  of  contractors  or  unions  which  it  has  concluded  have  complied  or  have 
f.iied  to  comply  With  the  provis4ons  of  th.is  Order  or  'of  the  rules,  regulations, 
and  orders  of  the  Secretary  of  Labor, 

[AHEHDEm    (2)    Reconmend  to  the  Oepartment  of  Justice  that,  in  cases  in 
«Mich  there  i.  substantial  or  .naterial  violation  or  the  threat  of  substantial  or 
„,aterial  violation  of  the  contractual  provisions  set  forth  in  Section  202  of 
U,i.  order,  or  of  the  provision^  of  the  Statement" srt  forth  in  Section  205iii  °L 
thU  br_dej:.  appropriate  proceedings  be  bro^igbt  to  enforce  those  provisions. 
;;,ad- the  enjoining.  within  ^he  limitations  of  applicable  law.  o^  org.ni^.tions. 
individuals  or  groups  whP  prevent  directly  or  indirectly,  ar  seek^  P-vent  . 
directly  or  indirectly,  compliance  with  the  provisions  of  this  Order. 

(3)    [fonnerly  Sec.  2b9(a)(3)]    Recommend  to  the  Equal  Employment 
Oppertunity  Con^ission  or  the  Department  of  Justice  that  appropriate  proceedings: 
„e  instituted  under  Title  VII  of  the  Civil  Rights  Act  of  1964  [this  subchapter]. 
-      .  (^)    [formerly  Sec.  209(a_)(4)]    Recommend  to  fh?  Department  of 

Justice  that  eriminaT  proceeding.be  brc^ght.  for  the  furnishing  of  false  infor- 
,„..Uon  tn  any  contracting  agen.y  6r  to  the  Secretary  of  Labor  as  £h.  ease  ,nay 
be.  '       _  ■■ 

(5)    [formerly  Sec.  209(a)(5)]    Cancel .  terminate,  suspend,  or  ■ 
cause  to  be  esn.elled.  terminated,  or  suspended,  any  contra^^  or  any  portion  or 
portions  thereof,  for  failure  Pf  the  contractor  or  subcontractor  £5  comply  with 
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the  hOhdiscrimination  provisions  of  the  contract.    Contracts  may  be  cancelled, 
terminated,  or  suspended  absolutely  or  continuance  of  contracts  may  be  coh- 

OIUDM^Q  upoti  a  prOL|fain  fur  futuie  mu.pl iance  approved  by  the  contracting 

 —  •    . .        . ,  .      •  ■  " 

dtiency.      '  *  ' 

(6)    [formerly  Sec.  209(a) (6)1    Provide  that  any  contracting 
agency  shall  re'frain  from  entering  into  further  contracts,  or  exterisioris  or 
other  modifications  of  existing  contracts,  with  any  noncomplyfng 'contractor, 
untii  such  contractor  has  satisfied  the  Secretary  of  Labor  that  "such  cdntractdr 
has  established  and  will  carry  out  personnel  and  employnient  policies  in  com- 
pliance with  the  provisions  of  this  Order. 

[NeI^         (7)    Where  the  Secretary  of  Labor  has  concluded  that  any  labor 

union  and/or  agency  that  refers  workers  to  a  contractor  or  subcbntractbr  under  a 

fiuverriiiierit  contract,  has  failed  tO  comply  With  the  provisions  of  this  Order,  the 

ruquirijinents  of  the  statement  specified  In  Section  2d5(a).  or  any  of  the  rules. 

regulations,  and  orders  of  the  Secretary  of  Labor,  he' may  require  that  such  >• 

]d\n>r  ufi'iuii  diid/or  agency  cease  maintaining  any  hiring  hall  or  other  referral 

.irr.lni}Cfm?fii  witli  any  contractor  or  SubcdntraGtor  under  a  Government  contract, 

until  said  union  and/or  agency  has  taken  such  steps  as  the  Secretary  of.  labor  or 

tht>  appropriate  contracting  agency  deems  necessary  to  bring  it  into  compliance. 

I        1      ^_ _ 

[NEW]  ^     (8)    Where  the  Secretary  of  Labor  ha^  concluded  that  any  labor 

unioti  and/or  agency  that  refers  workers  to  a  corif  ractor  ^)r  subcontractor -under  a 

Government  contract,  has  failed  to  comply  with  the  provisions  of  this  Order,  the 

requirements  of  the  statement  specified  in  Section  205(a).-  or  any  of  the, rules. 

regulations,  and  orders  of  the  Secre'tary  of  Labor,  the  Secretary  of  Labor  may 

conclude  that  such  failure  to  comply  Is  prlitik  facie  evidence  of  a  failure  to 

operate  in  good  faith  on  a  non-dtscriminatory  basis  and  may  petition  the  Internal 

Revenue  Service  to  revoke.  In  accordance  with  Internal  Revenue  Service  procedures. 

any  tax  exempt  status  such  labor  union  or  aWntymay 
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^utM  ^         M    UndLT  l  ulei  ana  reyuUtions  prescribed  by  the  Secretary , of 
i„nH,r.  e,vs,  ^propriate  contracting  agency  ihall  make  reasonable-efforts  within 
"T,-^,,.,ormblc  time  limitation  tO;  secure  compl  iance  with  the  nondiscrimination  ' 
„n,«i..ians  and  requirements  of  the  statement  specified  in.  Section  j05(a) -of  this 
„r>l.-r  by  mett.uds  of  conference,  conciliation,  mediation  and_persuasion  before 
,„,„'.„„,i„„s  ohall  be\-nstituted  under  Subsection  (aj(2)  of  this  Section,  or 
l„.i„n.  .union  i.  taken  under  Subsections  (a)(7)  or  (a)(8)  of  this  Section  for 
,,,,1,„>:  of  a  labor  union  or  agency  to  comply  with  the  applicable  provisions  of 


this  Unlor: 

S.m'.  711.  [fbhherly  Sec.  2101.  Any  contracting  agency  taking  any  > 
,u:,u.n  author, :.ci  by. this  Subpart,  whether  oh:  its  own  motion,  or  as  directed  by 
ti.t'  secet.ry  of  Labor,  or  ^hder  the  rules  and  reaulations  of  the  Secretary, 
..(,,,,1  jMu..iuLly  notify  the  Secretary  of  such  ^ctidK:    Whenever  the  Secretary  of 
,         ,,,tk..^     deLerminalibn  under  this  Section,  he  shall  promptly  notify  the 
,,„,,,„.,H.'.uni.,-.cling  agency  of  the  action  recommended:    The  ageney  shall  take 
,„.:„      ,  in,>  .,ul  .ImU  retmrt'the  results  thereof  to  the  Secretary  of  Labor 
within  such  time  as  the  Secretary  shall  specify. 

Sec.  ?y2r  [formerly  Sec.  211]    If  the  Secretary  shall  so  direct  con- 
iKiainn  nnt-ncies  shall'not  enter  into  contracts  with^ny  bidder  or  prospective 
.onir.cLur  unless  j:he  bidder  or  prospective  contractor  has  satisfactorily  ^ 
,-,„.,>l  i..cl  with.  Ih6  provisions  of  this  Order  or  submits  a  program  for  compliance 
.M.c.pi..t>l.  lo  ih.Sccrot.iry  of  Cabor  or,  if  the  Secretary  so  authorizes,  to  the 
,  uiilr  i:  t        viMcncy.  *■ 

Sec.  213:    [fdrm2rly  Sec.  212]    Whenever  a  contracting  agency  cancels 
or  ieru.in.tes  a  contract,  or  wheHever  a  contractor  has;,been  debarred  from 
.  further  Government  contracts,  under  SeeMSTt  MMaiM-  J^ecause  of  noncompliance 
with  the  contract  provisions  with  regard  to  ridhdiscrimination,  the  Secretary  of 
l..bnr,  or  the  contrakirig  agency 'involved,  shall  promptly  ndtify  the  Comptroller 
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r.iwii.rj  I  oi         Uhiiuil  States;    Any  such  defearmeht  may  be  rescinded  by  the  Secretary 


tit  Labor  or  by  the 


contractirifj  agency  which  imposec]  the  .sanction. 


r 


Sec.  215- 


SUliPART  K  -  CERTIFICATES  OF  MERIT    [formerly  SUBPART  E] 


[fbrmerly'^ec ;  213]    THe  Secretary  of  labor  may  provide  for 


i^siuncj^  of  d  UriTteq  States  Government  Certificate  of  Merit  to  employers  or 
idboi'  unions,  or  othtr  agencies  which  are  or  may  hereafter  be  engaged  in  work 
iimJur-  Cluvyrnment  contracts,  if  the»SeCretary  is  satisfjed  that  the  personnel  and 
L'liiiiloytDHMt  practices  [of  the  employer,  or  that  the  personnel  training,  apprenticeship, 
liifiiilitT  jIi  ip  ijr  i  evorice  hhd  representation,  upgrading  and  other  practices  and 


I'oiicioi.  uf  tfie  Idborlunion  or  other  agency  conform  to  the  pur(5oses  and  provisions 


:'t    [Mis  O^-ae 


/ 


'.M't..  uiif.     [foniterly  Sec.  214]    Any  Certificate  of  Merit  tiiay  at  any 
I  hill*  In'  su'.|>j>rnlf_Hl  or  rewokod       the  Secretary  of  Labor  if  the  holder  thereof*  in 
till'  jijiiijiiii'tn  of  the  Sect^otary,  haS  failed  to  comply  with  the  provisions  of  this 


/ 


.7 

/       'Sec:.  21 7.     [for\iiPrly  Sec.  215]    The  Secretary  of  Labor  may  provide  for 
thl*  exeiiiotion  of  any  employeri  labor  union,  or  other  agency  from  any"  reporting 
r(K|uiretiietits  imposed  under\or  pursuant  to  this  Order  if  such  employer,  labor 
utiiori,  or  other  aqehCy  has  \been  awarded  a  Certificate  of  Merit  which  has  not 
liL'L'tJ    II tided  or  revoked. 

PART  III  -  NONDISC^rHINATIDN  PROVISIONS  IN  FEDERALLy  ASSISTED 
CONSTRUCTION  CONTRACTS 

"Sec.  301.    Each  executive  department  and  agency  which  administers  a 

_     .        _     .        _    -'v'.V        -  -  -     

prbyraiii  involving  Federal  financial  assistance  shall  require  as  a  condition  for 
tfie  ajjproval  of  any  grant,  contract,  loan*  insurance,  or  guarantee  thereunder, 
wiiicii  may  involve  a  cons  true  Ei  on  \cohtract,  that  the  applicant  for  Federal 
dSf;i:.tance  undertake  and  Agree  toVincorporatt ,  or  caus2  to  be  incorporated,  into 
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\  .  _   L- 

ali  construction  contracts  Pdi:^  for  in  whole  or  in  part  with  funds  obtained  from 

the  Feaerl[l  Government  ur  borrowed  on  the  credit  of  the  Federal  Goverhfiieht 

pursuant  to  such  grant,  contract,  loan,  insurance,  or  guarantee,  or  undertaken 

pursuant  to  any  Federal  program  involving  such  grant,  contract,  loan,  insurance,  . 

J       ■  _     _  .   

or  guarantee,  the  provision^  prescribed  for  Government  Contracts-  by  Section  202 

of  this  Order  or  such  modification  thereof,  preserving  in  substanci  the  contractor's 

oBligatibns  thereunder,  as  may  be  approved  by  the  Secretary  of  Ubor,  together 

with  such  additional  provisions  as  the  Secretary  deems  appropriate  to  establish 

and  protect  the  interest  of  the  United  Statis  in  the  enforcement  of  those 

obligations.    Each  such  applicant  shall  also  undertake  and  agree  (ij  to  assist 

arid  , cooperate  actively  with  the  administering  department  or  aaency  arid  the 

Secretary  of  Labor  in  bbtainirig  the  compl lahce- of  contractors  and  subcontractors 

:^th  those  contract  provisions  and  with  the  rules,  regulations,  and  relevant 

orders  of  the  Sicritary.  (2)  [NES]  to  assist  and  cooperate  actively  wi'.h  tne 

administering  departiSerit  or  agency  and  the  Secreti-ry  of  Labor  in  bbtaihirig  the 

compliance  of  labor  unions  or  other  agencies  engaged  in  work  under  such  cm  Tracts  . 

with  the  appMcabie  provisions  of  this  Order  and  with  the  rulis.  regulations, 

and  relevant  orders'of  the  Secretary.  (3)  [formerly  Sec:  301(2)1  to  obtain  and 

to  furnish  to  the  administering  department  or  agency  and  to  the  Secretary  of 

Labor  such  information  as  they  "may  require  for  the  supervision  of  such  compliance. 

(4)  [formerTy  Sec.  301(3)]  to  carry  but  sanctions  and  penalties  for  violation  of 

such  obligations  Imposed  upon  contractors,  subcontractors,  libor  unions  and 

agencies  by  the  Secretary  of  Labor  or  the  adminis^tering  department  or  agency 

pursuant  to  Part  lU  Subpart  ^.  of  this  Order,  and  (5)  [fonnerly  Sec.  301(4)3  to 

refrain  from  entering  into  any  contract  subject  to  this  Order,  or  extension  or 

other  modificatln  of  such  a  cont^^act  with  a  contractor  debarred  from  Govehi.nent 

contracts  under  Part  11.  Subpart  E.  of  this  Order: 

Sec:  302.    (a)    "Construction  contract"  as  used  in  this  Order  means 
any  contract  for  the  construction,  rehabilitation,  alteration,  conversioi. 
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*v\ttM»srOn.  or-  rC'iMlr  of  buildirKjs.  highways,  or  other  improvements  to  real 
property. 

(b)  The  provisions  of  Part  II  of  this  drde»-  shall  apply  to 
•^uci>  »:onst»  uctibn  cbritracts.  aria  all  /<or^>  engaged  In  thereunder,  and  for  purposes 
of  sQch  application  the  administeirlng  department  or  agency  shall  considered 
the  contracting  agency  referred  to, therein. 

(c)  The  term  "applicant"  as  used  in  this  Order  means  an 
applicant  for  Fedaral  assistance  or,  as  detert-une^  by  agency  regoiatiqn,  other 
progran'  participant,  with  respect  to  whom  an  application  for  any  grant,  cbntract, 
loan,  insurance,  or  guarantee  is  riot  finally  acted  Upon  prior  to  the  effective 
date  of  this  Part,  and  it  includes  suCh  an  applicant  after  lie  becanes  a  recipient 

^•>pf  such  Federal  assistance. 

Sec    303.  (a)    Each  administer^r^'^epartinent  and  agency  sha1 1  be  re- 
spcnsible  for  obcainirig  the  cbmpHaiice  of  such  applicants  With  their  underukings 
urider  this  Order;    feach  administering  department  and  agency  Is  directed  to 
cooperate  with  the  Secretary  of  Labor,  arid  tb  fi^rhlsh  tJje  Secretary  Such  iriforma- 
t^bri  and  assistance  as  he  iwy  require  Ip  the^performance  of  his  functions,  under 
thiS  Order.  *  ■ 

(b)    In  the  event  an  appllcant^fails  and  refuses  to  comply 
with  his  undertakings,  the  administeririg  department  or  agency  may  take  any  or 
all  of  the  following  actions:    (ij  cancel,  terminate,  or -suspend  in  whole  br4fl 
part  the  agreement,  contract,  or  bther  arflrtgwierit  with  such -applicant  with 
respect  to  Which  the  failure  and  refusal  occurred;  (2)  refrain  from  exteridirig 
any  further  assistance  to  the  appHcarit  urider  the  program  With  respect  to  which 
the  failure  or  refusal  occurred  until  satisfactory  assurance  of  future  cbm- 
pliance  has  been  received  from  such  applicant;  arid  (3)  refer  the  case  to  the 
DepartJilerit  of  Jjstice  for  appropriate  legal  proceedings. 
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(c)    Any  action  with  respect  to  an  applicant  pursuant  to  ^ 
bubsectibri  (b)  Shall  &e  taken  in  conformity  with'Section  602  of  the  CiVil  Rights 
Act      1964  [section  2000d-l(bj  of  this  title]  (and  the  regulations  of  the  f 
j./;nnistering  department  br  agency  issued  thereunder),  to  the  extent  applicable. 
I„  ho  c^se  Shall  action  be  taken  with  respect  to  an  applicant  pursuant  to  Clause  . 
(!)  or  (2)  of  Subsection  (b)  without  notice  and  opportunity  for  hearing  before 
the  ddirifhistering  department  or  agency. 

Sec.  305.    Any  executive  department  or  agency  which  imposes  by  rule, 
recjuljtion,  or  order  requirements  of  nondiscrimination  in  employsentt  other  than 
rec|ui.ei«ents  Imposed  pursuant  to  this  Order,  may  delegate  to  the  Secretary  of 
Labor  by  agreement  such  responsibilities  with  respict  to  canpliahce  standards..^ 
repurts,  and  proceduris  as  would  tend  to  Bring  the  a*»in1stratiOn  Of  such 
,v,|uitf.iietits  into  Conformity  with  the  administration  of  requirements  invosed 
und(»r  this.Order:    Pr^yrded,  That  actions  to  effect  compliance  by  recipients  of 
r..rl.»,Mi  fitMnciol  assirtance  with  requirements  imposed  pursuant  to  Title  VI  of 
ti.p  Civil  Rights  Act  of  1964  [sections  2000d  to  ZOOOd-4  Of  this  title!  shall  be. 
tdken  in  conformity  with  the  procedures  and  limitations  prescribid  IH  Section 
602'*£her\5^[section  elooOd-l  of  this  title]  and  the  regulations  of  the  administering 
departtiit^  or  agency  issued  thereunder:  ' 

PART  IV  -  MISCELLANEdUS  '  - 

EText  OmittedJ  ;  ■ 
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HmSjiRbI  Contractors  AssocicHion 
of  Jlmoricci^  Inc* 


Suiv*  ''^O.  &p30  WiKonim  Av«.  Waihinifion.  O.C.  'iOOli 


Septetrber  22,  19B1 


Mr^^dmurrd  D.  Cooke;  Jr.,  Counsel  TT     ■  ■■<! 

Subcotnoittee  oh  Employment. Opportunities  j 
Room  B346A  Raybum  House  Office  Building 
fii^  S^_  House  af  Bfipresentatlves 
Washington,  D.  C. 

Dear  Mr.  Cooke: 

Alva  Hail,  Gus  bowels  and  I  veiy-much  appreclate  youK 
dlscus$  the  needed  changes  in  Office  of  Federal  Contract  Compliance  Programs 
regulations  affecting  the  tonstructlbo-industry.-  We  iin£ereljf--bope-.th«t-Sblu- 
tlons_can  be  found  centering  around  to  recruitment  and  training 

and  less  on  "poHcIng"  and  conf ron*tat1on. 


The  prbblems-caused  to  tiie  codsthicti6ri^iridustry_are_but].lned_ln  th£  attached 
testlmooy  given  recently  before  the  Senate  Labor  and  Human  Resources  Coitmlttee. 

Although  Gus  DoMels  nay  send  yoo'a  second  copy,  I  am  enclosing  the  "Proposed 
Aroniiwhts  tb-txecut1w-0«Jer-No,- 11246, "  whlch-Were  lnl^  by  the  Metropolitan 
Detroit  Plumbing  and  Mechanical  Contractors  Association. 

For j^our  Information  a  brochure »"M£AA  Serving  the  industry,"  which  describes 
this  Industry  and  the  assoclatlbo.  Is  also  enclosed. 

 Ss-we-p5ihted  but. to  yoiu  W- feel. Jthat  a. major  revision _o^ 

anJ  perhaps  the  Exefutlve  Order  Is  needed  so  that  the  1  aw;,  and  reguiatloos-flt 

the  todustiy^.  nexlbllity  Is  proy1ded..en«lo«rs_1    the  yar1_qus_  aspects  of  con-  

structlon,  the  economic  Impact  Is  adjusted  ^tween  thet nonunion  and  union  employing 
'     segn<htL,-  the_wbrk.cf  volunts.ry.  associations .  and.Hpmetpwn  plans  are  given  equal 
policy  'roles  with  the  rigid  16  or  9  step  requirements  and  the  paperwork  burden 
is  reduced. 

We  will  look  forward  to  discussing  our  Ideas  further  with  you  as  they  de-   .  » 
veiop. 

Thelma-StevensJiriJzek  

Director  of  Communications 


TSM/jaf  : 

cc:    Frank  J.  Salatto 
Jerry  C.  frrltchett 

Enclosure 
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MeclMjllcal  ^^ntroctors  Asspcicrtie^ 
of  America^^nc. 

I  ,,Jri.hoor  atiil         7960  TWX  7  1 0  Mi5 - IMW  . 

/ 

__   1^   <  ^ 

'    STATEMENT  BY  THE  _  

MECHANICAL  CONTRACTORS  ASSOCIATION  OF  AMERICA.  INC. 
AT  OVERSIGHT  HEARINGS  ON  ppcCP 
-  BEFORE  THE  SENATE  LABOR  AND  HtiMAN  RESOURCES  COMMITTEE 

JULY  29.  1981 

Wr.  Chairman  and  Members  of  the  Committee: 

W^re  here  tod«y  representing  firm,  belonging  to  the  Mwihanlcl  Con- 
tractors Associitiori  of  America.  «nc.^  These  firms  build  syst-ni  thit  move 
"fluKls,  both  liquid  and  gas.  Including  heating,  ^ventilating,  cooling,  air  con- 
ditioning and  Plumbing  syst«ns  in  bulldingi:    They  also  construct  mechanical 
syster,*  in  industrial  facilities,  power  plants.  seWige  treatment  works,  etc.. 
and  service  and  maintalri  the  systems. 

At  their  reque»t:^«rB-ar^1so  repreientlHg  25.000  similar^  firms  ih  «»soci«- 
Hons  in  eie^tn«l  iheet  metal.  Insulation,  roofing,  painting,  decorating  and 
other  specialty  construction,  which  have  organized  Into  the  A. iociited  Specialty 
Contractors.  Inc.    This  group  emplbyi  6ver  800.000  workers,  most  of  whom  are 
^lnionlZcd. 

 I  _   

,  am  Th«ln..  Sloven.  Mriiek:  Dlr«:tor  of  Commurrfction.  of  the  M«:h.nicl 
Contractor.  ;.;ocl..ion  of  America.    I  .Ho  Mv*  ,t.ff  r..pon.lbl.lty  for  ^u.i 
^.pioySent  opportunity  program..    Wl(h  me  i.  Frink  i-  S.l.tto.  Jr..  Vic. 
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President  of  the  VV.  C.  Cornell  i:bmpan9  of  Washlrigton,  Inc.  ,  located  in 
Brentwood,  Maryland,  who  is  Chairman  of  the  Associalibh's  Eqiiil  Employment 
Opportunity  C5mmittee,  and  Alma  L.  Caghan ,  formerly  of  th^  James  F.  Caghan 
piumbing  Company  of  Alexandria,  Virginia.  ^ 

I  will  briefly  summarize  the  views  of  construction  contractors  across  the 
country  In  regard  to  equal  employment  opportunity  and  the  Office  of  Federal 
Contract  Compliance  Programs  {OFCCP)  regulations  and  enforcement  policies 
and  state. in  general  what  new  directions  this  industry  feels  shoGia  be  taken. 
Mr.  Salatto  and  Mrs,  Caghan  wIM  then  relate  their  own  personal  experiences 
regardihg  OFCCP  erifoi-cement.  They  will  provide  a  vivid  example  of  the 
problems  that  firms  in  this  industry  have  encountered. 

First,  we  Wish  to  make  clear  that  construction  contractors  recogni/e  and 
'support  Equal  Employmerit  Opportunity  Laws  and  the  principles  of  affirmative 
action.    We  wish  to  allay  th^  fe^rs  of  minority  and  women's  groups  who  are 
concerned  that  their  hard  won  and  recognizable  rights  may  Be  denied  them. 

Rather,  we  are  here  todiy  to  deplore  the  methods  of  enforcei^ent  and  to 
speak  for  the  rights  of  American  efnployers,  wh6  provide  the  lobs  in  this  country, 
and  particularly  small  business  people.    We  will  dembnstrate  thit  federal  recjula- 
lions  have    nbt  fGimied  intended  objectives  or  proved  wortcabte,  have  instead 
.issumed  o  "policinfl"  attitude  and  hive"  made  adversaries  of  the  government  and 
people  running  companies. 

Beginning  in  1978  the  OlUce  of  Federal  Contract  Compliance  Programs  issued 
a  series  of  new  regulations  for  the  construction  industry       separate  from  service 
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and  supply  industries  -  th-t  Imposed  goals  i^i  contractors  must  meet  in 
hirinc,  minorities  and  women  on  the  jobslte.  They  also  required  each  contractor 
15  c6mpiy  with  16  detailed  affirmative  acti5n  steps. 

These  regulations  were  written  without  regard  to  how^the  construction 
industry  operates.    They  were  unrealistic  and  sometimes  Impossible  requiren,ents 
thit  caQsed  adverse  effects  on'  employers.  e«,pl5ye^s  and  the  Industry  itsei:. 
"  Attempts  by  the  inaQstry  to  modify  tRe  Regulations  cJUVlrig  the  so  called  "review"  • 
process  or  afterwards,  proved  futile. 

These  regulations  have  been  enforced  In  ah  Crieven  and  contradictory  . 
manner  acrds^  the  c6untry .  '  More  often  than  not,  the  regulations  and  enforce- 
„,ent  have  focused  on  pr5^6dQres  and  paperwork  ratheV  than  on  finding  iobs 
f6r  minorities  and  women. 

The  construction  industry  is  different  fron,  other  seciori  of  the  nation.! 
econoa,y.  Among  other  charactiristlcs.  eighty  percent  of  the  r.rms  are  Small 
BCSinesses.  v,orU  Is  highly  InflUen^ia  by  «oncn,lc  cycles  and  by  seasons. 

It  is  divided  into  two  segments: 

(1)      The  unior>-^pib9lng  coritractor  hires  mem^rs  of  a  spicjal  trad^ 
for  specific  work  periods  on  request  to  a  union  hiring  hall.  The 
cdllectlve  bargaining  agreem.  nt  determined  th^  terms  of  referral, 
wages  and  c5riditlons  of  employment.    The  union  decides  on  its 
membership  and  primarily  controls  apprenticeship  and  training  programs. 
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(2i      The  nonuriiori  contractors:  on  th*  other  hand,  recruits,  trains  and 
hires  workers  for  permaheht  efriploymerit. 
Following  is  a  brief  summary  of  the  major^  problems      OFCCP  regulations  have 
caukcd       construction  firms: 

1.  *    Based  on  Executive  Order  llzas:  OFCCP  Instituted  an  enforcement  system 
whereby  any  construttioti  contractor  who  once  obtains  a  federat  contract  is 
policed  under  a  system  of  "guilty  until  proven  innocent." 

2.  BetWeeh  1  978  until  last  winter^OFCCP'lssued  an  unrelenting  stream  cf 
proposal  new  regulations,  rules  and  revisions  with  dubious  legal  authority 
and  lack  of  substantive  research  or  analysis  to  support  OFCCP's  exparislori 

of  authority.    We  believe  such  regulations  ranged  far  beyond  the  scope  Intended 
by  the  Equal  Employment  Opportunity  Act  of  or  Executive  Order  ^^2f^6. 

As  a  result,  construction  Industry  employers  were  faced  with  confusion  and 
instability  and  had  to  focus  on  coping  with  the  onslaught  of  regiilatory  change 
rather  than  on  the  real  objective  of  affirmative  action.  • 


As  an  example,  on  September  7.  1979.  OFCCP  published^  proposed  para- 
graph 7q.  as  an  addition  to  11  CFR  6b-«.3  (a).  With  the  statecl  ihterit  of 
'clarifying"  contractors  requirements  for  the  employment  of  women  and  minorities. 
Paragraph  7q  states  that  construction  contractors,  who  are  once  subject  to 
OFCCP's  regulations  on  the  empfoyment  of  minorities  and  women  on  federally 
funded  jobs,  are  subject  to  those  r^iuirements  on  each  and  every  one  of  (heir 
constriction  projects.     In  other  words,  any  contractor  vtho  has  one  federal  or 
federally  funded  construction^project  anyw»>ere  Is  suiaject  to  th^  OFCCP  regiuiiti5ris 
on  all  other  work.  everyWhere  irr^he  country,  i-egardless  of  whether  the  other 
jobs  are  public  or  private.    This  waS  not  a  clarlncatibh  of  existing  policy,  but 
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a  neW  rUle  which;  If  enforced,  ^Ml  slgnlflc  iter  current  regulation*. 

Paragraph  7q  has  no  legal  foundation,  we  behevo.    Neither  current  itStutory 
nor  executive  order  authority  granti  OFCCpJjurLdlctlon  to  review  private^  _ 
Jrion-federal)  work  In  areas  where  .  federilly-lrivolved  contract  does  not  exist. 

3.    OFCCP  prt>mulgated  "goals'*  and  tlmetibles^  fbr  hirlrig  minorities  and 
won,en  In  the  workforce  that  were  unreasonable  and  dlsre^rded  th^  fact  that^ 
thtre  is  a  wide  variety  of  .kill,  and  different  levels  of  training  needed  forjbe 
various  trade.  In  the  Industry.    They,  for  example;  disregarded  that  In  the  case 
of  plumbers  ind  pipe  ntters  It  takes  four  y~rs  of  appreritlceih?p  training. 
They  al«,  disregarded  the  fart  that  union  employing  contractors  mQst  rely  6o 
the  unions  voluntarily  to  supply  mirioritlei  and  women.    Und^r-  thej^gulitlc^s  ' 
referral  unions  In  the  construction  Industry  ire  riot  required  to  comply  ilth  . 
the  on  site  workforce  goals. 

 TnT^any  Instances  these- "gwls"  have  been  enforced  as  ;qu.>^s-  OFCCP 

reviews  contractors  with  the  absolute  exp^tatlon  that  the  -goals'^^lll  be 
met.    they  Issue  conciliation  agreement,  with  "mike-up  hdurs"  where  a  con- 
'  tractor  has  not  met  thi  -goali".    OFCCP  even  label,  th^  goal.  In  cbnciHatlon 
agreements  as  "required  goals".  .  . 

,.    i,  set  up  U  detailed  actions  or  "steps"  that  «ch  contractor  was  required 
to  adhere  to  regardlesi  5f  traditional  Industry  practices.  Unlon-en,pl6yIng 
contractors,  for  example.  wKlch  rarely  h*ve  employment  departments  because 
the  firm  hires  from  the  hiring  hall,  were  required  to  set  up  employment  operations, 
advertise  for  employes,  and  .ctively  solicit  or  hire.  *vSh  '.haugh  the  -nployers- 
collective  bargaining  agreement  nay  not  have  permitted  th^s.    Dnion  employers 
were  forced  to  add  to  their  overhead  and  thus  be  less  competitive  In  relation  to 
nonunion  contractors. 
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AS  another  example,  one  par,  of  (he  regufe,.ions  CFR-60  U  ,a)  (73) 
rciAiiirii  union-employing  contractors  to:  •  - 


OFCCP's  gomptianre  Manual  adgs  that: 

,".^ai--^^^7^^L  S  u^rtft         cluin  that  the  umon  ^o  tr^>^.hng 
■h,:  j^ntr^^-tor-o  efS-ovts  to  j.-mi,ly. 

■     Instead  of  fostering  cooperation  between  contractors  and  unions  to  employ 
Minorities  and  women,  the  g5v.rnment  has  again  set  up  an  adversary  environm^.U 
r„^  .►x>se  wrx>  Know  the  real  world  of  la^r  relations  it  is  not  difficult  to  imag... 
..e  e.plosive  labor  problems  that  union-en,pl6ying  contractors  wo.ld  face    if  th.y 

followed  this  requirenieht.  . 

5   •  The  .6  affirmaiivi  action  steps  require  contractori  (o.^ndertake  for 
the  most  par,  ext«,siv.  and  unprodQctive  efforts.    These  include  Seeping 
lengthy  lists  of  minori-.y  and  women's  groGps.  subcontractors  and  suppliers 
and  constant  noiificatlon  and  record  keeping  of  each  niw  projeit  or  busi- 

ness  development.    * 

6.    OFCCP  also  requires  cShlractors  to  produce  an  extrabrdinary  imount 
docGm^Ution  to  prove  their  compliance:    T.*s.  include  policy  statements, 
.emor^ncum,  leH.r..  form,  or  other  records.     A  sam„i  of  the  paperwork  r«,u.« 
ments  that  each  constructi6n  contractor  must  produce  has  been  prepared  by  M^A/.' 
CEO  committee  and  is  submitted  for  ^h-.  record.     Vou  will  notice  it  totals 
^pproVimot^Iy  70  pages.  . 
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71    OFCCP  enforcement  his  been  uneven,  in  sbme  cases  heavy  handed  and 
expensive  to  many  nrms.    OFCCP  has  sent  untrained  EEO  Spcciiiists,  miny  of  , 
vrhom  have  little  knowledge. 6f  th^  operations  of  private  industry,  to  act  as 
"judges'*  on  a  contractor's  compliance. 

According  to  OF^ procedures,  a  contractor  who  has  cc^pHed" with  the  - 
U  affirmative  actions  stepi  ihould  be  found  In  compliance,  but^  coinpllince  li 

complicated  by  the  fact  that  OFCCP's  Compliance  Manual,  has  aubdivlded  the  

'16  steps:    unfortunately  OFCCP  Trovides  no  definition  of  "sufficient  doc«nentation" 
of  the  16  steps  5r  th^  117  questions,  and  a  contlTOOTTni^scbre  100  percent 
on  review  of  tJie  117  questions  Vn  order  to  be  fou^d  la  compliance. 

If  OFCCP  firids  that  a  contractor  is  not  in  ctMnpilanci,  thi  c^Htrictor  is 
sent  a  -Conciliation  Agreement"  to  sign,  which  usually  sets  higher  goals  and 
more  stringent  requirements.    Expirienci  has  shown  that  there 
opportunity  to  negotiate  the  terms.    A  contractor  wh5  iign^ •  xohciliation 
agreement  waives  certiin  procedural  «ifeguards  in  OFCCP^s  due  proceis 
procedures.    Usually  thire  are  K5  termi  dlfining  the  bounds  of  the  conciliation 
agreement  and  no  expiration  period,    if  contrictori  *re  found  hoi  to  be  in 
compliance  With  the  conciliation  agreement,  they  are  subject  to  Immediate  en- 
forcement  action.   

To  obtain  relief  after  enibrcimeht  begins,  a  contractor  must   '. 

spend  hundreds  of  hours  or  dollar's  in  i.gii  fi^s  before  idminlstrative„remedies 
are  exhiuited  arid  icflon  is  initiated  in  court. 
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CONCi:USION  AND  RECOMMENDATtOKS^ 

Construction  wiiptoyers  regret  the  needless  dissension  and  unproductive  require- 
ments thai  have  been  forced  on  the  Industry: 

To  reverse  this  situation,  we  recommend  that: 

1.  Executive  Order  No.  llZflS  be  revised  to  deemphMl"  regulatory  mettvxis 
and  instead  encourage  the  federal  government,  contractors,  unions,  minority 
and  women's  groups  lb  cooperate  in  joint  efforts  to  "seek  out,  recruit,  train 
and  employ  those  who  seek  equal  bppbrtunlty^ 

2.  A  Construction  Industry  EEO  Advisory  Commit'tee,  composed  of  represen- 
tatives of  the  government,  industry,  unions  and  concerned mtnoHty-wid 
women's  groups  be  brganlied  lb  advise  on  fbrmula'ting  practical  and 
workable  regulations.    The  cocnmittee  should  review  proposed  ragulalibni 
before  they  are- promulgated  tb  determine  thdr  necessity  and  validtty. 
Reglbhal  hearings  should  be  held  before  any  regulations  are  issued. 

•     This  consensus  approach  of  all  involved  parties  should  result  In  a  prbgrim 
that  Is  not  based  on  confrontation  and  one  that  obtains  realistic*  workabie  and 
equitable  results^ 
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W.  G.  Cornell  Co.  Of  Washington.  Inc. 


MECHANICAL  CONTRACTORS 


NKLlH  SvSTI 


TIUFHONl:   0011  779«O0  si 
STATEMENT  JlY 
FRANK  3:  5ACATT0,  JR. 
VICE  PRESIDENT.  W.  C._  CORNELL  CO-  bp  WAS"INCT0N:  INC. 

At  OVERSIGHT  HEARINGS  ON  OFCCP   

BEFORE  THE  SENATE  LABOR  AND  HUMAN  RESOURCES  COMMITTEE 
July  29.^.1981 


Mr.  Chairman  and  Members  of  the  Committee: 

My  name  is  FranK  J.  Salatto.  Jrl    I 'am  Vice  President  of  W.  C.  Cornell  . 
Company  of  Washington,  Inc.  of  Brentwood.  MarylaHdiand  also  c^^airman  of 
the  EEC  Cammlttee  of  Mechanical  Contractors  Association  of  Amen«  (MCAA) 

First,  i 'would  like  to  state  we  are  in  favor  of  Equal  Employment  OpF>br- 
tnnitv  «nd  indeed  work  to  achieve  U:  However  the  method,  utllixed  by  the  * 
Office  of  Federal  Contract  Compliance  Programs  to  Implement  the  •'egulations 
has  served  only  to  create  an  atmosphere  of  confrontation  beiWi^h  OFCCP  and 
industry  and  have  nbl  achieved  the  objective  of  helping  minorities  ind  wbinen 
to  find  jobs  in  the  construction  IHdusiry:  FQrther,  the  regulations  as  Imple- 
mented by  OFCCP  serve  to  fue!  inflalion  in  thit  ih^y  create  nonproductive  work 
that  adds  nothing  but  overhead. 

I  would  like  to  relate  to  you  my  experiences  with  OFCCP  — . 

When  a  contractor  submits  a  IbW  bid  oh  i  federally  funded  project,  that 
cbntractor  is  subject  to  a  pre-.ward  review  of  their  affirmative  iN:tlon  program. 
At  my  first  siich  review  I  was  Instructed  to  draw  up  an  iffirmative  action  pro- 
qran        I  was  given  a  samjjle  program  to  use  it  a  guide  and  advised  that  what  I 
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submitted  shouid  be  similar,  i  reviewwl  the  eight-page  document  _^nd  determined 
that  the  sample  had  a  generous  over-duplicity  of  words  and  that  a  quality  pro- 


qram  coGId  be  designed  without  »he  unnecessary  words.    I  therefor*  submitted 
our  pian  which  consisted  of  oKe  ahd  a  half  pages,  saying  the  same,  |f  not  more 
than  Ihe  5ampiie.''lt  was  rej^t^  because  "It  wai  not  long  enough."*  I  was 
Instructed  to  go  back  and  prepare  a  longer  plan.    My  second  plah  consisted  ' 
of  tWb  addltlohal  pjges  of  words  with  no  change  In  the  actual  pian.  the 
second  plan  was  reluctantly  accepted. 

We  were  then  instructed  to  submit  bur  moKlhly  Manpower  Wtilliatlon  Reports 
which  would  keep  the  Agency  Informed  orour  "EEO  Poiture."    OH  these  reports. 
OFCCP  Will  consider  only  hours  worked  on  the  jobsUe.    if  for  any  reason  a 
mJnority  or  f^aie  falls  to  Work  aii  availibte  hours,  it  may  affect  adversely  one's 
goals,  even  though  the  workforce  is  adequate  to  satisfy  tfcse  goals.    If  for  a 
period  6f  several  months  the  reports  indicate  underutiiizitioh  of  mirwrltles. 
fhan  the  company  Is  flagged  for  audit. 

We  were  advis^  thit  if  the  wiiohi  failed  to  send  minorities,  we  wouJd  b< 
required  to  seek  mechanics  on  our  own.  even  thbugh  tKli  may  ^  "H  breach' of 
our  i^lon  cdhtract;  «ind  if  a  problem  developed,  th^  ^verHmwt  Would  aiiiit 
us.    One  cbniraclbr  tri^  iHs;  and  much  to  his  chagrin,  when  the  union  re- 
taliated, tj^  government,  would  not  assist  him. 

At  one  meeting  1  suggested  that  thi  ^nformitlon  requested  for  a  specific 
re^rlihg  fbrmaf  was  time-constining.and  I  proposed  an  alternate  procedure 
that  would  produce  th*  iame  resulft.    The  Empkiyment  Opportunity  Sp^lalist. 
wanted  my  name,  ny  company  nime  and  idvii^  me  that  he  would  pay  a  visit 
to  my  office,  and  If  there  was  no  minority  in  my^m«  iliff.  he  would  cite  us. 
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At  plater  review,  prior  16  awerS  of  «  corilrect,  I  ma%  warned  that  bur 

records  could  be  audited,  and  warned  in  such  a  manner  that  It  was  meant 

-  __   ^ 

to  be  intimidating,    t  repiied  that  an  au^lt  would  not  concern  nie,  ilhce  our 

records  were  in  order. 

Several  months  later  I  wai  subjected  to  the  "threatened"  audit.  Prior 
to  this  I  ditennlned  I  should  protect  the  Interests  of  the  Cornell  Company  by 
doci«nenting  ail  the  affirmative  action  In  which  I  engaged. 

During  the  audit  I  had  my  first  encounter*  with  117  questions  OFCCP  asks 
to  datermlne  If  one  has  exercised  proparly  the  16  steps.    Somewhere  In  the 
questions  one  must  answer  "no"  for,  no  one,  except  OFCCP,  is  perfsct.  With 
o  "no"  answer  there  Is  a  distinct  possibility  that  one  will  receive  i  "6pller  pl*te 
conciliation  £gre«ment. 

At  the  time  of  this  audit  I  was  very  proudly  showing  off  the  documentation 
of  my  effbrts.    Rather  than  receive  the  expected  praise  I  was  taken  to  task 
t>ecause  my  doci«nentation  was  on  note  paper  rather  than  a  standard  form.  As 
^a  result  of  that  audit  I  devek>ped  several  forms  to  satisfy  OFCCP,  but  this  in 
no  way  helped  to  employ  more  women  or  minorities. 

the  questions  and  reqflremanls  ire  designed  for  a  corhpany  that  Is  large 
and  has  a  structured  growth  and  not  one  that  may  hire  only  five  or  twenty- 
five  people  or  whosft  employment  fluctuates.    It  is  obvious  by  tl»  questions  that 
ho  study  was  made  of  iUndard  industry  practices. 

On  May  21,  1979,  1  attended  i  mealing  at  the  Department  of  Labor  at 
which  Mr.  Weldon  Roug"u,thw  director  of  OFCCP,  stated  that  he  "would  Hive 
ah  Investigative  force  second,  to  none,  not  iven  the  F.B.I."  and  "no  one  in 
his  diparlment  would  receive  i  prdmotton  unless  they  performed.'; 
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At  that  moment  t  was  horrified  to  think  that  a  represintative  of  the  U.  S. 
Labor  Department  had  such  an  attitude  and  gave  top^  priority  to  such  tactics^ 
I  do  not  feel  it  is  OFCCP's  function  to  operate  ill<e  the  F.B.I.    The  emphasis 
shouia  be  oh  achieving  equal  opportunity  and  hot  oh  regulation. 

it  wai  shortly  after  this  that  nine  mechanicil  contractors  in  the  Washington 
b.  C..  area  were  issued  Identical  conciliation  agreeoents,  which  they  hid  to 
sign  or  risl<  debarment.    At  least  one  of  the  contractors  had  in  excess  of  th« 
goals  for  minority  utiiizatlbh;  however;  this  did  hot  satisfy  (he  16  steps  in  the 
view  of  the  Employment  Opportunity  Specialists.    One  wonders,  is  the  paper- 
worl<  more' important  than  the  empioymentT    In  the  beginning  we  w^re  told  that 
If  we  were  in  compU4fice  we  would  not  be  audited. 

Whan  W:  C  Cornell  Co.  was  last  reviewed/the  EOS  stited  that  bur  r«cords 
and  docLmentatlon  showed  good  faith,  and  she  was  amazed  that  with  such  a 
good  program  i  had  not  achieved  the  goals.  -  , 

Regardlejis,  I  was  given  a  concliiatlon  agreement  to  sign  because:'  I) 
1  did  not  orally  explain  to  the  mirwrlty  arid  fmtilei  on  the  |ob  our  ifflrnietlve 
action  progratn,  although  it  was  done  by  the  memo  attached  to  the  checl<,  and 
.2)  while~we  hired  four  minority  worl<crs.  none  were  female. 

It  appears  that  contractors  are  in. a  "Catch  22**  pdsltibh^ 

It  appears  thit  the  OFCCP  \%  nior|i  a>nc:erned  with  how  many  citations 
they  can  write,  rather  than  how  many  people  may  be  Nred.    As  one  offlclel  . 
from  OFCCP  sUted,  If  we  achieve  equal  opportunity,  I  am  out  of  a  iob.  The 
attitude^ appears  to  be,  "we  miist  find  a  way  tb  iasue  citations.'' 

Our  Ibcai  Mechanical  Contractors  Assoclatlbh  deviloped  in  oohjuhction  wjtlt 
our  unions  an  outraach  program.  Qontrectors  and  union  members  attend  career 
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day  Classes  to  try  to  interest  minorities  and  fefnaies  in  the  trades,  tjbcaily 
we  have  instituted  and  held  for  the  last  three  years,  an  orientation  iKass  ,for 
twonien  In  December.    Contractors  spent  considerable  time  organizing,  planning 
:  and  teaching  these  classes  at  night  to  explain  \\m  industry  in  g«n«ral  and  tha 
mecKaalcal  trades  In  particular^    The  attendees  ire  taken  tKrbugH  the  apprentice- 
ship school  fc^r  plumbers  and  pipe  fitters  and  have  a  question  and  answer  period 
with  female  apprentices.  « 

The  program  is  advertised  on  the  radio,  in  newspapers,  ahnbuhcenients  ^ 
sent  to  schools  and  at!  the  womens'  groups  listed  in  the  regulations  as  being 
In  a  position  to  refer  women  with  specific  skills.'  Tliese  groupt  are  supposed 

^  to  be  prepared  to  refer  the  crafts  needed^    However,  one  such  groi^  wrote  in 
reply  to  our  request  that  we  should  post  bur  notice  in  laundromats  and  felt: 
that  this  reply  dischargbd  their  duty  as  butlined  in  the  regiiiitibhs^ 

Many  organization*  receive  government  funding  supposedly  to  triin  women 
to  enter  the  crafts.    Organizations  in  our  area  had  in  their  individual  classes 
alt  of  IS  to  20  trainees  at  any  one  parttcljTir  yirie.    It  can  be  riidiiy  p«rclav*d 
that  iViany  such  classes  would  be  needed  to  produce  the  numbers  required  by 
the  regulations.  ~  ,  '  , 

We  believe  the  Department  of  Labor  baf$  an  obligation  to  report  on' the 
results  of  government  funded  programs,  \\tt\  .  How  much  money  ^s  been  ex- 
pended and  how  many  women  have  beneHled  and  gone  Into  the  trades?  Questions 

need  to  tfe  answered  about.  Are  such 'programs  benefiting  the  women  who  are  - 

r         

supposed  to  be  the  benefjclartesT    What  Is  the  unit  cost  for  each  benefldery 

v^siis  administrative  cost^    How  many  of  the  beneficiaries  are  still  active  in 
registered  apprenticlshlp  programs  with  the  goal  of  becoming  a  journey  pei^n? 
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Programs  funded  with  tax  payers  money  have  as  much  ireipohsibility  to 

account  for  their  efforts  as  contractors  who  receive  federal  contracts  for  ^ 

projects  funded  with  tax  payers  money. 

_  After  all  this  effort  over  a  three  year  period  19  women  decided  to  enter  the 

 ^  _  -..  - 

apprertticiship  program  and  a  hum&er  Hive  dropped  out.    We  have  documented 

our  efforts  and  invited  and  had  in  attendance  members  of  the  OFCCP  office  at 

our  classes.'  We  have  not  yet  approached  the  first  goal  of  3.1  percent«  which 

was  required  in  1  978-79.    OFCCP  insists  the  goal  of  6.9  percent  is  attainable  . 

now  and  refuse  to  review  arid  change  the'  goals  to  a  realisti^  number. 

After  one  such  class  an  OFCCP  offlciai  was  stating  how  good  the  class  was 

_         * 

and  that  he  was  impressed  with  our  effort.    I  told  him  I  thought  the  government 

and  industry  should  work  together  and  not  have  the  government  be  a  police 

r  •  -  ' 

force!    His  reply  was  that  the  government's  role  was  to  be  the  police  force  and 
make  sure  the  industry  complied  with  the  law. 

I  have'glven  several  workshops  on  how  to  establish  and  maintain  an 
afflrmati.ve  action  program.    As  a  contractor  I  have  made  proposals  to  groups 
on  how  to  get  minorities  and  women  interested  in  apprentjciship  training  programs. 
In  contrast,  OFCCP  participates  ifi  workshops  sponsored  by  advocacy  groups 
on  wiiat  an  individiial's  rights  are  and  what  recourse  they  may  have  against  an 
efnployerl    While  it  is  iinportaht  that  employees  ai^e  made  aware  of  their  rights, 

it  is  tust  as  important,  if  not. more,  that  OFCCP  spend  its  time  and  tax  payers'  money 
in  a  productive  educational  program  to  instruct  potential  beneficiaries  how  to  c 
prepare  for  and  obtain  a  job.    I  believe  the  OFCCP  should^be  a  partner  with  the 
private  sector  in  holding  workshops  for*  interested  groups  In  how  to  get  jobi. 
i  further  believe  OFCCP  should  hold  workshops  with  business  on  how  to 
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.esiabtish  *nd  maintain  tp  arfirmalive  aciion^ogram  and  joint fy  develop  resourcet 
lo  obtain  tYm  objectivei.  rather  than  walk  In  and  issue  platitudes  and  citations, 
^he  ultimate  objectives  should  be  jobs  nol  paperwork.  ' 

i  had  the  ocasslon  to  review  a  soclai  studies  assignment  with  my  son  Ust 
year  and  read  that  in  the  iaiO's  Ihe  Department  of  Agriculture  was  formed  lo 
h*'P         firmer,     1  asked  a  representative  of'the  Office  and  Management  end 
Budget,  When  did  bur  government  decide  to  become  our  •dve^'sary  instead  of 
our  helper? 

The  purpoie  of  afrirmaiive  action  would  be  better  served  if  ttv  coliective 
expertise  of  the  schools,  community  and  governmeni  was  directed  to  helping 
Ihe  contractor  m«ct  afrirmiiive  acllcn  bbllgationr !    th«  conlrector  Is  ihe  one 
who  provides  the  jobs  and  limiting  his  cepabiji:v  to  do  so  does  not  help  the 
people  who  are  supposed,  to  B«  the  beneficiaries  Qf  affirmative  action  programs. 

Il  concerni  Di9^|i«t  private  enterprise;,  which  made  this  country  strong,  has 
become  ihC  scapegoat  of  everything  that  ails  this  country;    The  only  rights 
left  for  business  ara  lo  make  payroll  -  and  pay  taxes  and  l6  Be  sure  they  stay 
healthy  enouqh  to  accomplish  both. 

With  me  today  is  Alma  Caghan  -  Alma  is  a  widow.    When  her  husband  died, 
lw*o  of  her  competitors  stepped  in  to  help  her  over  the  hurdle  of  maintaining 
the  business  and  make  the  transition  a  Ut\l*s  easier  for  Her.    Although  she  ^s 
female,  minority,  handicapped  and  averaged. only  flv»:  employees,  she  was 
audited  by  OFCCP.    The  problems  ware  such  for  her  that  she  decided  it  wis  not 

worth  it  to  stay  In  Lousiness  and  deal  with  the  government  so  she  sold  the  business 

   —  _    ._  ^ 

and  walked  away  from  what  she  And  her  husband*  built  up. 
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STATEMENT  BY 
ALMA  L.  CACHAN 
AT  OVERSIGHT  HEARINGS  ON  OFCCP 
bEFORE  THE  SENATE  LABOR  AND  HUMAN  RESOORCES  COMMITTEE 
July  29.  1981 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  Alma  L.  Gaghan.  a  founder  with  my  husband  of  the  Jarres  F. 
Cighan  Plumbing  Company.  Inc..  of  Alexandria..  Virginia. 

For  many  years  my  hgibarid  and  I  worked  hard  to  build  up  a  mechanical 
contracting  business.    After  his  death  In  Ckkiember  1977  I  naturally  faced  the 
difficult  decision  of  whether  to  continue.    After  decldtng  that  my  Handicap 
was  not  severe  ^enough  to  prevent  me  from  bearing  the  full  responsibility  of 
the  business.  I  waa  still  concerned  as  to  whether  I,  as^a  women,  would  be 
accepted  into  th^  construction  Industry  with  confiderice:    My  fears  were 
quickly  allayed.    Other  mechanical  contractors,  befenglng  lb  bur  local 
association,  and  the  union  were  extremely  supportive  and  gave  menhe  much 
needed  encouragement  tb  continue. 

In  April  1978  fn  experienced  and  knbwled^ble  cbiieague  Joined  me,  and 
by  diligently  bidding  and  procuring  contracts  and  through  hard  work  «nd  long 
hours,  we  started  the  corporation  rolling  again.    Much  of  our  work  Involved 
federally  funded  prbjecti;  ' 

Shortly  after,  we  learned  that  the  Office  of  Federal  Contract  Compliance 
Programs  _w»»viTicreasing  its  affirmative  action  requirements,    through  ihe 
help  of  the  Dislrict  of  Columbia  Mechanical  Contractors  Association  we  spent 
a  considerabib  amount  of  the  time  of  our  small  offlw  Iri  developing  *n  affir- 
mative action  program.  Including  polic^  statements,  posting  notices,  fllllrig 


614 


out  forms  and  carefuiiy  filing  documehtatiohs  in  sixteen  folders  to  Have  proof 
of  our  efforts  in  each  area  as  required  by  regulations. 

During  this  period  our  work  load  varied,  but  we  averaged  about  five 
employees:    All  of  these  were  referred  to  us  according  to  our 'collective  bar- 
g.iining  agreement  with  the  jocal  union  of  the  United  Association  of  Plumbers/ 
Pipe  Fitters.   We  tried  to  obtain  as  many  minorities  as  we  could  and  did  exceed^ 
the  goal  most  of  the  time.  ^ 

In  April  of  1979    we  were  audited  by  the  OFCCP,  and  to'my  shock  and 
amazement  were  charged  with  thirteen  violations.    One  of  the  deficiencies  cited 
was  our  failure  to  meet  the  goals  of  25  percent  minority  employment.  During 
the  month  of  February,  1979, our  reported  minority  employment  dropped  to 
j8  percent  of  the  hours  worked  oh  the  Job  site^    The  one  minority  we  had:  in 
this  case,  was  married  in  February  of  1979  and  elected  to  take  seven  working 
^tys  off  to  go  on  his  honeymoon.    This  seven  days  represented  fifty-six 
working  hours  oh  ihe  job  site.    Had  thb  minority  been  on  the  job  site,  that 
percentage  would  have  increased  to  26.6  percent.  ^ 

We  were  audited  for  an  eight  month'^  erlod  from  July,  1978.  through 
February.   I979tand  not  once  did  the  Equa  iOpportunity  Specialists  from  tl>e 
'OFCCP  ever  cohsider  that  our  average  tof  1  for  minority  emptoyment  was  29.38 
percent.    For 'this  one  month  period,  I  Suppose,  we  were  bound  to  hire  ahother 
minority  in  order  to  fulfill  our  goal,—  never  mind  the  fact  that  when  the  new 
bridegroom  returned  to  the  Job  site  we  had  another  difficult  problem  on  our 
hands.  '  The  hewty  hired  minority  could  rvat  be  laid  off  and  neither  could  he/ 
she  be  absorbed  by  the  company,  for  we  were  a  small  business,  and  it  is  hot 
economically  feasible.    Instead,  we  would  have  been  required  to  lay  off  a 
hon-mipority  regardless  of  his  seniority. 

The  other  twelve  violations  as  stated  in  OFCCP*s  letter  Included^: 
1.      "Failure  to  meet  the  female  utilization  goal  of  3.i, percent  for. all  on-site 

construction  crafts.    This  Is  In  violation  of  11  CFR  60-4.6,  Appendix  A." 
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2.  "FaUure  lb  liTsure  and  malnlajn  a  working  erivlrohineht  free  of  harassmint, 
intimidation,  and  coercion  at  all  sites  and  in  all  facilities  where  your 
employees  are  assigned  to  work.    This  is  in  vigiation  of  41  CFR  60-4.3. 
Spcclficatlbn  >  (a)." 

3.  "Failure  to  notify  minority  and  ftrtiale  recruirmenl  sources  and  communlly 
organizations  when  your  company  had  hiring  opportunities,    this  is  In 
violation  of  01  CFR  60-4.3,  Specification  7(b). 

i|.    ''Failure  to  establish  and  maintain  a  current  file  of  the  name,  address,  ' 
and  talephoiie  number  of  each  minority  and  female  walk-In  ipplicant  " 
and  minority  or  female  referral  from  a  union,  recruitment  source  or 
community  organization,  and  of  the  action  that  was  taken  with  respect 
to  each  individual:    This  is  in  violation  of  91  CFR  60-4.3,  Specifica- 
tion 7(cl-'' 

~S;    "Failure  to  disseminate  company  EEO  policy  to  unions,  training  programs 
and  internally.    This  is  in  violation  of  41  CFR  60-4.3,  Specification  7  (f)." 
"Failure  lb  maintain  a  record„lhal  you  review,  at  least  ahhually,  the 
company's  EEO  policy  and  affirmative  action  obligations  under  the  cbn- 
^     tract  s pec i flea t tons  with  all  on-site  supervisory  personnel  (superintendents, 
general  foremen,  etc.).    This  is^tff  violation  of  41  CFR  60-4.3,  Specin- 
cation 7  (g)."*  j 

7.  "Failure  to  Jisseminate  EEO  jMllcy  externally  to  all  recruiting  sources. 
This  is  ih  violatfon  of  41  CFR  60-4.3,  Specification  7  (h)." 

8.  "Failure  to  encourage  present  minority  andsfemale  employees  to  recruit 
other  minorities  end  Wbmeri  and,  where  reasonable   provide  ifter  school, 
summer  ^d  vacation  employment  to  minority  and. female  youth  both  on  \ 
the  site  and  in  other  areas,  of  the  Contractor's  workforce.    This  is  in 
violation  of  41  CFR  60-4.  3,1  Sped  fl  cat  ton  7  (J)." 

9.  ■'Failure  to  contact  schools  ifid  brgariizittohs  With  minority  and  female 
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enrollment  that  can  serve  your  hiring  needs,    this  is  in  violation  of 
41  CFR  60-4.3,  Specification  7  (i)." 
10.  '  ''Failure  to  conduct  at  least  annually  an  inventory  and  evaluation  at 

least  of  ail  minority  and  female  personnel  for  promollorial  Opportunities, 
and  encourage  these  employees  to  seek  or' to  prepare  for,  through 
appropriate  training,  such  opportunities.    This  is  in  violation  of 
60-4.3,  Specification  7  (1).** 
i  1 .    "Failure  to  ensure  that  all  facilities  and  Mmpahy  activities  are  hon- 
1       segregated.    This  is  In  violation  of  41  CFR  60-4.3,  Speclflcatibh  7  (nl^" 
12:    "Failure  to  conduct  a  review,  at  least  annually,  of  all  supervisors' 
adherence  to  and  performance  under  the  Contractor's  EEO  policies 
and  affirmative  action  obligations,    this  is  in  violation  of  41  CFR  60.4.3: 
Specification  7  (p)."  - 

I  had  hot  attained  the  goal  for  women  because  as  a  union-employjng 
contractor,  I  obtained  skilled  workers  from  the  hiring  hall,  anci'tjjt  union 
had  hone*lvailabie  to  send  me.    A  number  of  the  other  citations  were  for 
parctices  that  are  not  customary  among  union-employing  contractors,  and 
the  documentation  1  had  for  the  other  citattons  was  not  accepted  as  sufficient. 

While  the  OFCCP  audit  and  review  took  abodt  fhree  months  to  conduct, 
^was  given  only  five  days  to  sign  the  agreement  and  return  it. 

In  all  good  conscience,  I  could  not  commit  myself  or  the  James  F.  Caghan  • 
Piumblhg  Co:,  Inc.  fo  sign  the  Conciliation  Agreement.  '  The  wording  of  the 
penalty  was  not  clear.    While,  on  the  one  Kaha,  signing  tISe  Agreement 
(fid  not  make  the  signatory  gulily  of  the  violations  cited,  the  siipulalions  \n 
the  Agreement,  ona\w  other  hand,  binds  the  signatory  to  further  monitor 
his/her  activities,  white  miking  in  attempt  to  conduct  business.    I  perceived 
this  act  ton  of  signing  the  Agreement  tantamount  to  ah  admission  of  guilt. 
TKt«         a  verv  discouraging  situation.  - 
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To  try  to  Justify  my  position  and  obtain  some  reiief  from  this  Injustice, 
I  wchf  to  the  local  OFCCP  office  to  keep  an  appointment  with  the  office 
supervisor,  even  though  j  was  suffering  from  pneumonia.    The  supervisor 
,did  not  keep  the  appointment,  and  the  matter  has  never  been  completely 
resolved.    This  only  added  insult  to  injury,  and  I  landed  in  the  hospital 
iha  h^xt  day. 

My  experience  made  me  extremeiy  dislljusioned  with  this  method  of 
trying  to  achieve  "equal  opportunity."    1  felt  harassed  and  assaulted.  It 
Is  a  difficult  job  to  keep  a  small  business  afloat,  particularly  in  the  con- 
struction industry.    I  was  trying  to  create  jobs  and  perfectly  willing  to 
hire  any  , qualified  and  cap'^ble  person.-  j  am  br  Fjlipino/Mexiciin /Spanish 
origin  and  have  no  prejudice  against  other  minorities  and  certainly  not 
women.    I  was  making  a  "good  faith  effort."    Why  should  .my  government 
send  a  representative  into  my  office  with  an  attitude  of  "you  are  at 
fault"  and  demand  that  I  justify  my  intentions  with  piles  of  paperwork. 
Certainly  there  is  a  more  equitable  and  cooperative  way  to  achieve  equal 
opportunity  in  this  land. 
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nmfm^^  OMiliwilari  Jtoodtlon 
of  AnMfffedi^  Inc*  ..,   

3Wti  iM.  5M0  Wboonrili  Ay*.  W«ihtaltoojp,a  80016   

T«U|»hoii«  (202)  «S4-7««)  11^71(^826-0402  DCtObCr  23,  1981  i 

^      -  : 

Hr.  Janes  U.  Cisco r  Acting  Director  t 

Dlylsion_df_PjrQgr««  Policy     

Office  of  Federal  Contract  Compliance  Programs 
U.       Dep^rtneht  of -Labor 
Washington,  D.  C^  2D21D 

RESPONSE  TO  PROPOSED  RULE 
ISSUED  AUGUST  25,  1981 

Dear  Mr.  Cisco:  '  , 

Tfce-Mechan1c«l_COntractow  Jtesoc1at1oh_of_A^  ^'^55^™ 
represenU  170D  mechanical  contracting  flms,  which  eo^loy  over-150,000 
p>irtjer$,  pfpe  fitters  and  bther^radespeftoo^  TOstly  Pen*«r$  • 

df-the-OnlUd  Assoclfttlon  of_JourT!ey«n  «nd  #i»prentU^^ 
and  Pipe  Fitting  Industry.    HGAA  ha*-approxlBiat«ly~80-affUiAted  ASsocUtlons 
located  across  the  United  States.   HCAA  members  perform  primarily  comnerclal 
and  Industrial  work^ 

MC«S-ha$-reyle*ed_the  extensive _set  pf  regulations  as  printed Jn^ 
ttie  Federal  ReglsUr  on  August  25,  1981,  and  wishes  to  make  the  following 
cooments: 

While  the  wnAers^f  this  ^ssbclatldn  support^the-Equal-Eii^^ 
dppdrtwlty  Act  of a964-arid  IfsJitmenltarlaln  appeal  for  e^M«l_wvl^ 
opportunity^  we  have  beco«e_  Increasingly  concerned  about  the  W^Jhls 
law  has  been  iB^le^nted,  partlcuUrly  tSFOugb-ExecutlVe  Order  11246 
and-tbe  f«gulit1ons_iks  pwiwlaated  and  enfprced_by_t 
Federal  Contract  Compliance  Programs.  Tho  Executive  Orfer-and  regulatloni 
have  caused  confrontatlbn-fietweefl  peoplejnd  their  ^yertunent -and  betwe^ 
'     different  groups  of  people  rather  than  promoting  cooperation.   J)*  f?cus 
has  brtn  on  means  of  enforcement  rather  than^  attaining  the  objective 
of  equal  opportunity-  ,  *^ 

-   Basically,  we  have  come  tb-tfie-p6s1flon_ that  Executlve.Order  

11246  is  (I0f_s*r¥ln9  the  purpose  for  which  It  was  Intended  as  written 
and  sliould  be  revised  to^trew  ebbperat1dn-6e&«en-t6e-gaveminent» 
industry^-unlons-and  Uffecfed  claskes"  In  recruitment  and  training. 
The  enphasls  on  "pol  Icing"' th^  Industry  should  be  reduced. 

_NC»-r«aliriS_that  revision  of_the  Executive  Order  ji.not  within 
the  authority  of  OFCCP.   We  have  therefore  i*eviewed  the  proposed  rtfir^ 
\         ulatioo  and  submit  these  coiiSnts  for  1«prov1ng  the  regulations,  witii 
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the  Executive  Order  can  be  revised. 

 Ihe  proposals  offer  saw  l^roveBWQt  oyer^Jresently  enforced  regulations: 

However,  they  still  do  not  meet  tSe  concems  of  this  association^  

as  we-have-expressed  prev1oysls_to  OFCCP  during  meetings  of  the  Construction 
working  Conwlttee,-' during  1979-80,  and^ln  comments  presented  5y  this 
assbclatlbn  during  the  last  three  years.^;; 

OFCCP's  presen't  regulations  liipbse  rigid  cbnd1tioii5_oh_the..con- 
s  t ruction  1  ndustry- that  are-separate  and  d1  fferent  f  rom  those  -apjjl  led  to  » 
naftufactuHng  and  supplyv Industries.   This  recognizes  that  the  construction 
Indu&try  does  operate  diffenently  from-otheMhdustcles*..Hdweyer^  the 
regulatlotis  do-oot  reCQgnlje.  the  realities  of  how  the  construction^ 
Industry  Is  organized  and  functions.    They  force  conditions  upon-the_^ 
Industry  which  have-5een-haTOful  to  Individual  contractors,  particularly 
In  the  union  employing  sector. 

 As-MCaS-has  pplnted_6ut_prevlog$Iy  the  construction  IndustryMs 

composed  primarily'' of  small  businessmen  grouped  Into  two  sespwnt^: 

(1)  The  uriloo-eflvlQy1ng_contractor_h1jnes  members  of  a  speclaVtrade^  r- 
for  spjeclfic  work  periods  on  request  tb  a  inlba  hlrlng-hall.   The.col?^  • 

.    lectlve 'baHalng-agrceroerit  detenaines__tbe  tenw  of  rftferraU  wages  and 
conditions  of  employnisnt.   The  union  decides  on  Its  membership  and 
primarily  controls  apprerit^eshlp  and  tralrilrig  progrro^.  . 

Unlon-enploylng  contractors  therefore  do  x\at  brainarlty  inalntalfua  

personnel  <fep»rt3nent,  whlch-cohducts  recruttaieiit_^nd  training  prpgrMis, 
nor  do  £hey_ad«ert1se  for  employees.   Their  oveirhead  lsnhus  reduced, 
and.although^hey  pay  higher  wages,  they  are  better  able  to. compete  with 
nbnunlbn  firms.  y  . — ^rJi 

In  addition;  un1bB-«i^>lby1ng  speclalty  cohtractort-'fleB^rUlj  b 
from-bne  trade;  _lhJtbe  case.of  i»ChanlcaUcpn tractors  th^^^ 
and  pipe  fitter  apprentices  and  Joumeypersons,  who  requlre^up  tb  tour__ 
years  of  apprebticesh1p-t«lnlng*-  To_qufi11fy_asjin  «pprent1ce*_a  person 
nnj5t_have_knowledge_of_matheMt1_c5  and  as  an  apprentice  iwist  learn  basic 
science  regarding  matter,  heat,  expansion  and  contractioD^f-gases,  air, 
f  1  bw ,  ref r  1  gerat  1  on,  «t c*  ,_ln_addl tlon.  to  baj(lng  s  af ety  t ral  n  1  ng.  A 
minority^  female  or  white  male  cannot  te  hired  off  the  street  and  oft 
placed  on  the  job  without  training  and  wlthoiit' union  sanction. 

(2)  Nonunion  contractors,  on  the  other  hand,  recruit,  t:"^'t*5j^J*2.-»r  #«" 
workers  fbr  pennanent-iwiployment;_ana  maintain  personnel  departments  for 
this  purpose.   They  hire  various  skill  levels.  / 

OFCCP's  IflipbsJtlbn-of-goals  and  r^gld  16  step  requirements  have  not 
.recognized  these  differences. 

 »e-urg6  that  uatl  1  the  Executf ve  Orfcr  J s  amended,  OFC^^^  _  ^ 

Construction  Industry  .Advisory  CoBinlt$cc,  composed  ofrepresentatlsres^of 
the  gbverniiwnt,  industry* -unlons-and_ine»bers  of  the   affected  classes 
whO-tmaer$t8nd_how:the_1ndu5try_qperatcs.^_Thls_g  r"!2!r 
with  reaching  a  concensus  on  honri  the  regulatlons-can-be-revised  to  meet 
the  needs  bf  the  Industry  and  to  bring  minorities  and  women  Into  the 
Industry. 
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_  As  an  exanple  of  how  the  regulations  might  be  restructured,  MCAA 
offers  the  following  recbninendatlons: 

We  call  ^pur  attention  to  the  fact  that  Executive  0r<ieir-IIZ46-as 
amended  contains  a  provision,  SubpactE.,  Section  213  regarding  the  _ _ 
oresBotatioo  of  -Certificates  of  Merlf  to  those  contractors  or  unions 
who  have  affirmative  action  programs  that  conform. to  the  purposeS  and 

prbvlslbns-bf  thVorder.  -To ^ur  knowledge  thl5_se^^^^   

been  Implenented  by  the  Department  of  Labor.   We  recomnend  that  a  strong 
effort  be  made  to  put  this  section  Into-effect  so.fhat  contractors  and 
junions  will-bejnotivated  to  pursue  afflrinatlw^  programs.  This 

would  Indeed  be  a  positive  approach  b>;  the  Department  of  Labor,. 

Rather  than  forcing  every  cpntractor  regardless  of  their  segiwnt  of 
the  Industry,  type  of  construction  or  locality  to  con>ply^ith_one  set  Of 
rigid  requirements,  we  recommend  that  flexibility  be  pemilttad. 

'  OFCCP' might  accbmpHsh  thls-6y-penntEt1dg_constractl0n  contractors  

tb-choosebetween  three  5rQup1ngs_for  compliance,  as  shown  on  the_accompany1ng 
Attachment  l._  We  reconroend  that  equal  policy  en^hasls  be  given  to  each 
of  the  three  groups. 

Group  I  would  be  for  those  cbnstnjctlbri-'cbntractbre-wbo- 
1d  lodustry-Wiae-Becruilment  and  Trainlng  PrpgranWj  which  are  prsanlz^^^ 
yoluntar11y_by  einployers,  unions,  minority  and  women's  groups  and  govern- 
ment representatives.   This  approach  has-been.permittedJtCL.some.  degree. _ 
uoder_present  regulatlons_teiP-4,5l.   A  n»^^   fpr  an^approved  program  has 
been  developed  by  4  representative  group  of  Hometown  Administrators  ana 
Is  described  In  Attachment  Z. 

MCAA  beVleves  that  this  approacS-ls  theJhost  effectlve  and  e_qultibie 
methbd-bf  enforcemejif  for  the  unlon-erielpj^ing, sector  and  highly  recom- 
mends that  OFCCP  give  this  approach  the  priority  attention  It  deserves. 

^Group  II  would  be  for  those  construction  contractors  who  belong  to 
voluntary^ssoclatlons  where  there  Is  na-*Mj4cable  Industry-wide  Becrultmeot 
kn d  Tra inlng-Prograjn:  -  -Tfel s  approach  t*oOTTi«ppt  1  cable _ f or  bpt h  un  1  on-empl oy 
Ing  and  nonunion  construction  contractors.    The  voluntary  association 
should  be  permitted  to  conduct  a  subs tan tlal- portion _of  a  contractor -s 
affl rroa 1 1Ve_actl6n_prog ram,  although  the  Indlyl^^^^^^^ 

retain  ultimate  responsibility.    This  appVbaeh  has  been  permitted  -  .  . 

sbii€-degree  uHder  present  regulations  (60-4.3(a)8).    It  should  be  expanded 
ana  broadly  encouraged. 

<*  Group  III Jwbuld_be_fbr_lndependent  contractors  wf^^ 
In  Ijtdustr^-wlde  programs  or  associations.    These  contractors  would  be 
responsible  for  conducting  their  entire  affirmative  action  program. 

In  addition  to  the  flexibility  provided,  a  inaibr .advantage  bf.the. 
Group  I-and  n  tb-tfie  roany-Si»n.contractDrs  in  the  lndustry  Is^ tt^ 
or  she  Is  relleyed_of  a  large  share  of  the  considerable  paperwork^burden. 
Minorities  and  women  gain  In  that  the  constructlbn.lndustry  Is.jolnlng 
In  a-cbncerted  effort  In  their  behalf,  and  a  cooperative  approach  Is 
fostered. 
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The  thresholds  as  proposed  In  the  «g"l»Ji9»j5-l'e-,JlJ*°?^^"?j^^ 
$5b,bdb^6yid  exeiivt  alnes^nO  ioechflttlMl  contracting 
IbvJlwediiine  step  r^gulronents.   The  equlpoient  1nstalled^6y  wchanUal 
cS^tr«tors7l.e..  large  boilers,  chlllei*.  a1r_alndlt1on1ng  jnd  plu*1ng 
^stSsIn  JnUlimonll  Syslems.  ^^'•^n"*I^^Sj"l?ir!nf  a^r^^ 
Of  dollars  alone,  even  before  the  cost  of  other  wte»-l«ls  and  laj^rpp 
Included?  Thts    s  In  starfe-contrast  to  the  MQufacturlng 
aSd  iS^^iy-tnduStrlcs.  which  have  proposed^^tt  of  $1  mill  Ion  In 

federal  contracts  or  250  employees. 

SaA  tbecefore  recooniends  that  the  "threshold"  levels-Be-CxP^f 
to  Include  at  least  three  levels^wlth  lncremng  compliance  rt?^^^ 
bll  ty  accord1ng_£0_the  size  of  a.cw|Vtruct1on  firm  orjthe  tota^amo^t 
Of   ts  federal  contracts.   This  Is  described  in JSttachwent  3. __pe_$5_ 
mil  Ion  totel-vbltiie  or  wi*as_rtcoifiKnded  as_thr  level  for 
"^llShCe.  tSIH  the  P«*«nt.^5wrT1  Business  Admln^ 
fo/the  Industry.   Those  below  thisliandard  should  not  be  required  to 
carry  out  extensive  paperwork  requirements. 

'  In  regard  to  goals  M0»  hai-pi*v1bu$ly_eitpressed  l^Si^^o^l^r'  ^X'lT  " 
thelrll«^lltl6n-0rt  a  aatlOn-wlde.basU.    If  they  are  to  be       oyed  In  - 
affimatlve  action,  they  should  be  set  on  »^volwtary^5«sls^by^loea 
area  Industry  grt)ups,  unions,  minorities  and  women.  .  In  no  case  should  . 
goals  be  treated  as  quotas. 

We  call  yourjttfthtion  io  the  fact  that  OFCCP  has  set_?r1ter1a^for^ 
determining  and  Implementing  goals  for-the^servlce  Jind-supply-lnd^trles 
ffio!2   1  and  .12J.  '  We  questlon-wfar:QECCH_ha5  nafer  used  these __  . 
^rtt^rU  fS'jhi^istaSlWnt^^  ??^?,^"HM«Tn5''^ 
Industry,  particularly  In  regard  to  the  avail abl  lty-ofjalnorltl^  andv,. 
iSrSn  J^ivlnr^iil^lte-SlcUIKlh  la^r  ar«-or  -win  , 

Im  m  which  tS  contractor  can  reasonably  recruit.  Jl^Jl^f^Jjl^^J  * 
?s  used  in  seating  goals  for  apprentice  "S^^B^'^J^J^^p^P'*"^^"**'^^ 
and  Training  regulations  (Title  29;  Part  30,  M.4,  Item  E).  ^ 

HCM  Is  also  cbNcerped-that-the.conUMCtlOn  InJusW 
diven  eouaX  treatment  ife  regard  to  the  application  of  the  BO^percent- 
?tl^da?d  in  mwllng  goals^0^2.11),  whert^-c6ntr|cter$ 
reSSl?id  to  eftabiy-goalland-timetaMeS  Md  would  be_^^^  have 
Jlssolilhly  utilized  Blwrltles  and  women  when  80  percent  employment  Is 
achieved. 

A  strong  example  of  how  the  OFCCP  has  mls1nteFpr^d_the^pract1ces 
and  reality  of  the  iiHlori-«Hploylng_cohStruct1on  JJ^5t^^and  fo«^^^ 
confrontation  la  labor  relations   s  the  "Standard^Federa^  Equal 

EmplSSent  Opportunity  Construction  t^ntract-Speclflcatlons"    tern  « 
(6b:4^,  whlS-states  -Mlther  the  prov1s1ons_of  any  col^^^^ 
sgfeeieiu  nor  the. failure  by  a  unjon  with  whom  the-^^^  has^a 
collective  bargaining  agreement^  to-refer  ^^her  jlnoriy «  or  wo«^ 
sha  !  e>^se-Se  C6f.tractor»s  ^^bltgatlons  ^der 
This  provision  Is- unrealistic  and  unfortUJate  In  Its  Implications. 

 This  requlMment  mislnterpirets  and  »^<*^»*f"«^fSjSrSSilnlna 

bargaining  process.    Contractors  db  not  control ^oll^lVj  bjroalnlng^ 
nor^the  unioK  Sith  which  they  are  bargaining.   The  collective  Bargaining 
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process  Involves  mutual  agreement.    The  resppnslbljltles  cannot  be 
placed  on  one  party  to  the  agreent^nt.    Ilie  Department  jOf-Labor  should 
not  force.orle  parts  liJt^  coiifrontatton.Mlth.  the  other.  _It_WMli.se«^ 
the-lnterest  of  the  Department  of  Labor  to  pronote^mutual  agreement,  not... 
confrootat1ori«'aoa-to  encourage-partles-to-upboia  collectlve 
agreements,    The_regu1rements'cou1d_better  bQ  met  by.  requiring  unions  to 
/Comply  since  they  establish  th^lr  owq  hlfiring  ha1l  procedures. 

_'_  Requirements  along  these  same  lines  should  be  struck  from  the  nine 

steps  as  pointed  out  below.'  > 

 /      /    1 

In-regard  to  the  proposed  nine  step  requirement  the  meaning  of  the 
phMse-"The-Cobtrac tor-must  be  able- to- demonstrate- fully  Its  efforts"  4 s 
unclear.  An  explanation  of  how  this  d1ffers_from  "document"  and  how  it 
would  be  1mplei9ehted  practically  Is  necessary.  ^ 

Step  "a"  contains  an  Impractical  requirement  that  acontractor 
^ill  assJgn  two  or  mdi^  women  to  each  consti^^  The  - 

lopractlcallty  o:f  thts-can  be_seen  when  ooe_loaks  at  the.  sheurtage-of  

women  In  the  plumbing  and  pipe  fUtIng  trades  unions*    In  'the  Department 
N  of_taboris  ^jihnual- Construction  lbdustry-Riport^-Sprll-1981"  It  Is  sh^wn 
tha^there  were  only  345  female  pipe  fitters,  steam  fitters  and.sprjnkler 
fitters  apprentices  In  the  bulldihg  trades-apprentlcesMp  programs  and 
17fi_female.p]ieiber3-tbraugljout-the.adlted-States  1b-1979;--Eved-thou9h- 
these  figures  may  well  be  higher  today,  there  is  little  likelihood  that 
ICaa's-1700  jijci*er-firias-w6uld  be  able  to  "assign  two  or  more  women  to. 
each  construction  project." 

_—  _Step-''6''  esta511sbes_a-requlj*ii*bt  tljat^coiitrac£or-"actl¥eIy-seek  

and  utilize  aUerna_t1ye_recru1tfflent  and  labor_sources_^. .whenever  tradition'Vl , 
sources  of  labor  are  unable  to  stqiply  sufficient  nmibers-bf  minorities 
J nd  women  tO-fulflU  tbe  tontractor's  gMl_obl1gatloo."_Th^^-i«qulrement_ 
would.  In  the  case  of  an  exclusive  hiring  hall  clause,  force  a  contractor  - 
to  abrogate  the  terms  of  a  collective  bargaining  agreement.' 

Step  "c"  under  which  off-the-street  a^^^  must  be  docunented 

requlres_a  _ufilQD-enplaying  small-businessman  to-undertake  an  extraor- 
dinary amouit  of  paperwork  for  an  unproductive  pjjrppse.    The  uni&n- 
employing  segment  of-  the  cdhstructibn  industry  has  a  structureif  ap- 
prenticeship program-Wbicb-generally  starts_once-a  year.,  if  an-SpplJcAht- 
is  a  prospect  for  the  apprenticeship  program,  then  he  or  she  should  be 
sent- to-the- union*  -This  step^uia-better  be  sei^a  by- requiring  the 
unions  to  document  these  referrals  in  relation  to  the  aPprentii^eSblp  _ 
programs.    Further,  if  there  are  no  openings  In  the  foreseeable  future, 
why  should-a  contractor  oriappllcant  engage- Iru this  excerclse-ln  futlUty?- 
Also,  the  applicant,  if  not  trained,  would  be  of  no  val_ue  to_the  contractor.  - 
The-step-is  impractical  and  should  not  be  required  of  union-employing  ^ 
contractors.  | 

 Step_"d''^^6tlfylng^the-diTect6r  of-udloh-bbn-cooperatloh-r^  

forces  union-employing  contractors  into  confrontation  with  an  organization 
that  controls  theiSlabor  supply.    It  Is  detrimental  to  good  labor 
relatlonS-and  nonproductive.    This  requi^rement  should  5c  struck  from  the 
regulations. 
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 Step  '*!''  requJtes^ontractbrs  to  assure  that  seniority  practices  do 

not  conflict  with  affirmative  action  efforts.  >\galo,^fl_Cob£ractorJ»as 
hb  cbntrdV  over  a  union^s  seniority  policy.  _In  addition.  It  Is  our 
understanding  that  a.  recent-Supreme  Court-decision  established  that 
seniority  practices  have  precedence.    We  a*lc_:l^Would  minorities  be 
Wining  to  give  up  their  "serilbrlty  fbr  a  female  or  vice  versa? 

In  cbnctusion,  MC^  ur^rfs  OFCCP  to  recognize  that  the  regulations 
presently  lo  effect  and-as-proposed-lh -large  part  do  not  apply  realis- 
tically to  the  operations  of  the^constructlon  Industry..  They  ar«_a 
sevens  burden  to  many  contractor^  and  are  iwpract'lcal  In  obtalnlna  the 
objectives  of  equal  employment- opportunity^-  He-urge  OFCCP  to  cbmpletely 
revise  the  regulations  to  stress  recruitment  and  tralning  and  yn1isn_ 
eutry^  where_appl4cable.    We  suggest  several  ways  this  might  be  done, 
and  we  reconmend  tha_t_a  representative  Advisory  Group  be  established  to 
develop  further  proposals  and  details.    ,  ; 

For  your  Infonnatlon  MCAA  and  the  United  Association  Of  Journejfreh 
arid  Apprentices  of  the  Pluinb4ng-and  **ipe_F1tting  Industry  are  In'the 
processLPf  forming  a  Jb^rif  ZEO  lasJc-Force  to-develop  a  vbluhtary  affirmative 
action  effort  for  this  setjment  of  the  Industry. 


.Sincerely 


Frarii73.  Sa1attb*-Chainnan 
Equal  Employiient  Opportunity  Cowfilttce 


/jaf 


cc :    Vice  Presi  dent -George  Bush 


Senator  Orrirt-G^  Hatch-  -  - 


^P'^s^ntative  Augustus  F.  Hawkins 


Ellen  Hi  Shbhg 
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